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CASES 


ARGUED   AND   DETERMINED 


THE   ROLLS    COURT- 


HONYWOOD  t;.  FOSTER,    (No.  1.)  1861. 

June  6,  7,  8. 

TN   1846,  William  Philip  Honywaod  was  tenant  in  A  deed  to  bar 

tail  in  possession  of  certain  freehold  hereditaments  "J2"^^ 

in  Euex  and  Kent^  with  remainder  to  his  brother  copyholdsmiut 

Robert  Honjfwood  in  tail.  the  court 

rolls  of  the 
^  numor  widuii 

William  Philip  Honyioood  was  also  equitable  tenant  nz  monthi 

in  tail  in  possession  of  certain  copyhold  hereditaments  S^'^thMwrfw 
in  Essex,  with  like  remainder  to  his  brother  Robert  otherwise  it 
TT  J '    A  •!  viU  have  no 

Honywood  in  tail.  operation 

under  the  3  & 
4  Will  4 
By  an  indenture  dated  the  9th  of  May,  1846,  WiU  «.  74.  '  ' 

Ham  Philip  Honywood  disentailed   all  his  heredita- 

tnents,  ftc,  in  Essex  and  Kent  by  conveying  them  to 

uses  to  bar  dower.    This  deed  was  duly  inrolled   in 

chancery  and  it  effectually   barred  the  entail   as  to 

the  freeholds;  but  it  was  never  entered  in  the  court 

rolls  of  the  manors  in  the  life  of   William  Philip 

Honywood. 

VOL.  XXX— I.  B  William 
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1861.  William  Philip   Honywood  died    without  issue  on 

v^»v-^      the  20th  of  February^  1859,  having  devised  his  real 
HoHTwooD    estates  to  some  of  the  Defendants. 


V. 
FORSTER. 

(Na  1.) 


After  his  death,  and  in  November ^  1859,  Robert 
Honywood  executed  deeds  by  which  he  purported  to 
bar  his  entail  in  the  copyholds,  and  these  deeds  were, 
in  the  same  month,  duly  entered  on  the  court  rolls 
pursuant  to  the  Statute  for  the  Abolition  of  Fines  and 
Recoveries  (3  &  4  Will  4,  c.  74). 

On  the  8th  of  May^  1860,  Robert  Honywood  instituted 
this  suit  against  the  persons  claiming  the  copyholds  under 
the  will  of  William  Philip  Honywood^  and  against  the 
trustees  in  whom  the  legal  estate  in  the  copyholds  was 
Tested,  to  obtain  a  declaration  of  his  right  to  the  copy- 
holds and  a  surrender  of  them  by  the  trustees,  and  for 
an  account  of  the  rents. 

After  this,  and  on  the  12th  of  May,  1860,  the  dis- 
entailing deed  of  the  9th  of  May ^  1846,  was  inroUed  in 
the  copyhold  manors. 

Under  these  circumstances  the  following  questions 
arose: — 1st.  Whether  upon  the  terms  of  the  deed  of 
1846,the  copyholds  were  comprised  in  it.  2nd.  Whether 
under  the  Fines  and  Recoveries  Abolition  Act  (3  &  4 
WilL  4,  c.  74)  it  was  essential  that  the  disentailing 
deed  of  copyholds  should  be  entered  on  the  rolls  within 
six  months  after  its  execution;  and,  3rd.  Whether 
it  could  be  eflPectually  inrolled  after  the  death  of  the 
tenant  in  tail. 

Mr.  Selwyn,  Mr.  Hardy  and  Mr.  Karslake,  for  th^ 
Plaintiffs. 

First, 


CASES  IN  CHANCERY. 

Firsty  the  deed  of  the  9th  of  May^  1846,  does  not  1861. 
include,  and  was  not  intended  to  include,  the  copyholds. 
A  deed  only  passes  that  which  its  character  and  for* 
malities  shew  it  was  intended  to  pass.  Here  the 
character  and  formalities  of  the  deed,  and  the  terms 
used  in  it,  such  as  advowsons,  &c.,  are  applicable  only 
to  freeholds,  and  the  general  words  must  be  limited  to 
hereditaments  ejusdem  generis^  espec^lly  as  the  usual 
words  "  of  whatsoever  tenure'*  are  omitted. 

The  limitation  to  uses  and  without  impeachment  of 
waste,  and  the  declaration  that  the  widow  shall  not  be 
dowerable,  are  inapplicable  to  copyholds,  and  to  hold 
that  they  were  included  in  the  deed  would  be  to  hold 
that  a  forfeiture  of  the  copyholds  had  been  incurred ; 
such  a  construction  must  be,  therefore,  placed  on  the  in- 
strument as  to  avoid  that  consequence ;  Cokes  Copy- 
holder  (a) ;  Sheppard's  Touchstone  (J) ;  BurtotCs  Com- 
pendium (c). 

Secondly.  But  if  the  deed  of  1846  operated  uix)n 
the  copyholds,  it  ought  under  the  3  &  4  Will.  4,  c.  74, 
to  have  been  entered  on  the  court  rolls  within  six 
months,  and  not  having  been  so  entered  it  was  in- 
effectual to  bar  the  remainderman.  There  is  no  autho- 
rity on  the  point,  and  the  words  of  the  act  are  perhaps 
not  express,  but  such  is  clearly  its  spirit  and  object. 
The  legislature  intended  to  insure  publicity  of  the  act 
by  which  a  tenant  in  tail  was  enabled  to  defeat  vested 
estates  and  to  afford  speedy  means  of  ascertaining  the 
fact.  As  to  freeholds,  the  act  directs  that  the  dis- 
entailing deed  shall  be  inrolled  in  chancery  within  six 
months;  and  if  copyholds  be  not  within  the  very  words, 
still  a  careful  examination  of  the  clauses  of  the  act  will 

shew 
(a)  Sect.  58.  (c)  Sect.  1332. 

(6)  Poge  88. 

B  2 


HONYWOOD 

V. 
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1861.  sliew  that,  by  analogy,  the  same  imitation  as  to  time 
ought  to  be  applied  to  them,  for  the  provisions  as  to 
freeholds  are,  mutatis  mutandis,  to  be  applied  to  copy- 

FoRSTER.      holds  *'  so  far  as  circumstances  and  the  different  tenures 

^^"■'-^      wai  admit." 

The  40th  section  enacts  that  the  disposition  of  free- 
holds by  a  tenant  in  tail  is  to  be  by  deed,  and  it  declares 
that  every  disposition  resting  in  contract  shall  be  null. 

The  4 1st  section  declares  that  every  disposition  shall 
be  inoperative  unless  it  be  inrolled  in  chancery  tdthin 
six  months  after  its  execution.  The  50th  section,  then, 
takes  up  the  case  of  copyholds,  and  enacts,  'Uhat  all  the 
previous  clauses  in  this  act,  so  far  as  circumstances  and 
the  different  tenures  will  admit,  shall  apply  to  lands  held 
by  copy  of  court  roll  f*  but  the  disposition  by  a  legal 
tenant  in  tail  is  to  be  made  by  surrender,  and  by  an 
equitable  tenant  in  tail  by  surrender  or  deed.  Therefore 
the  41st  section  is  made  applicable  to  copyholds, ''  so  far 
as  circumstances  and  the  different  tenures  will  admit," 
and  consequently  includes  the  limitation  as  to  time. 

By  the  5 1st  section  the  consent  of  the  protector  is  to 
be  produced  to  the  steward  of  the  manor,  who  is,  by  in- 
dorsement on  the  deed,  to  acknowledge  **  that  the  same 
was  produced  within  the  time  limited"  This  is  to  be 
noticed  on  the  rolls  and  is  **  to  be  primd  facie  evidence 
that  the  deed  was  produced  within  the  time  limited.'* 
This  section,  therefore,  distinctly  states  that  some  time 
is  limited,  and  none  other  can  be  suggested  than  the  six 
months. 

By  the  63rd  section  an  equitable  tenant  in  tail  of 
copyholds  may  dispose  of  the  land  by  deed,  'Mn  the 
same  manner  in  every  respect  as  he  could  have  done  if 
they  had  been  of  freehold  tenure,  and  all  the  previous 

clauses 


HOMTWOOD 
V. 
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clauses  in  this  act  sballi  so  far  as  circumstances  will        1861 

admity  apply  to  the  lands  in  respect  of  which  any  such 

equitable  tenant  in  tail  shall  avail  himself  of  the  present 

clause ;  and  the  deed  by  which  the  disposition  shall  be      ^^^'\*  \ 

effected  shall  be  entered  on  the  court  rolls  of  the  manodr,^ 

and  it  is  made  imperative  on  the  steward  to  enter  it  on 

the  rolls.  , 

The  next  section  (54)  renders  inrolment  in  chancery 
in  such  a  case  unnecessary. 

The  result,  therefore,  is,  that  the  disentailing  deed,  as 
to  freeholds,  must  be  inroUed  in  chancery  within  six 
months,  and  as  to  copyholds,  on  the  court  rolls  within 
the  same  period,  and  in  both  cases  it  becomes  inopera- 
tive unless  inroUed  within  that  time  (s.  41), 

If  no  time  be  limited  for  the  inrolment  of  a  disen- 
tailing deed  of  copyholds  the  uncertainty  and  incon- 
venience would  be  intolerable.  If  the  disentailing  deed 
be  not  on  the  court  rolls,  the  next  remainderman  may 
enter  and  bar  the  entail,  and  he  and  persons  claiming 
under  him  may  enjoy  the  estate  for  an  unlimited  time, 
^l^ut  the  disentailing  deed  may  afterwards  be  produced 
and  inroUed  and  everything  displaced.  In  the  present 
case,  an  equitable  mortgage  might  have  been  created  by 
the  Plaintiff  without  being  entered  on  the  rolls,  that 
being  unnecessary,  and  long  afterwards,  the  deed  of  1846 
being  entered  on  the  rolls,  would  displace  the  mortgage ; 
for  it  would  not  be  protected  by  the  53rd  section,  which 
applies  only  to  the  case  of  a  mortgage  entered  on  .the 
rolls  prior  to  the  disentailing  deed. 


They  also  cited  the  opinions  stated  in  Sugd,  Vend,  {a) ; 
Dart's  Vend.  (6). 

Thirdly^ 

(a)  Fagt  691  {lUh  tdU.)  (6)  Faga  359—361,   h.  (o) 

{2nd  edit) 
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1861.  Thirdly,  the  disentailing  deed  ought,  at  all  events,  to 

have  been  entered  on  the  court  rolls  in  the  lifetime  of 
the  tenant  in  tail ;  for  without  that,  the  disentailment 
^nT"?^'  would  have  been  incomplete,  and  it  could  not  be  per- 
fected by  any  but  an  existing  tenant  in  tail.  If  it  were 
otherwise,  the  completion  of  the  act  barring  the  entail 
and  those  in  remainder  might  be  delayed  for  centuries, 
and  then  perfected  by  mere  strangers.  What  right  can 
a  stranger  have,  after  the  death  of  the  tenant  in  tail  and 
after  his  estate  tail  has  ceased,  to  inrol  a  deed  which  the 
tenant  in  tail  himself,  while  hving,  has  not  thought  fit  to 
inrol,  and  which,  perchance,  he  might  never  intend  to 
inrol.  Again,  by  the  40th  section,  nothing  in  fieri  is  to 
"  be  of  any  force  at  law  or  in  equity  under  this  act," 
and  by  the  47th  section  all  equitable  interference  and 
doctrines  are  excluded. 

Here  is  a  statutory  power  given  to  the  tenant  in  tail 
to  take  away  and  destroy  the  estate  and  interest  of 
others  ;  it  must  be  construed  strictly,  and  the  act  must 
be  perfected  by  that  person  alone  to  whom  the  power  is 
given.  The  statute  says  the  tenant  in  tail  shall  execute 
a  deed  and  cause  it  to  be  entered  on  the  rolls ;  this  is 
an  essential  formality  to  the  due  execution  of  the  power 
and  a  vital  part  of  the  proceeding,  an^jl  if  so,  then  upon 
the  death  of  the  donee  of  the  power,  without  having 
completed  the  formalities  required  by  the  statute,  the 
remainderman  is  not  barred,  and  cannot  be  barred  by 
the  heir,  devisee  or  any  one  claiming  under  the  tenant  in 
tail.  The  case  is  analogous  to  the  cases  of  a  death  oc- 
curring in  the  instance  of  fines,  recoveries  and  powers  (a) 
before  the  proceeding  is  completed.  Thus,  in  Hawkins 
V.  Kemp  (5),  a  power  was  to  be  executed  by  the  tenant 
for  life  by  deed  inrolled,  and  it  was  held  that  a  deed 

executed 

(a)  See   Bay  ley  on  Fina  and         (6)  3  Eait,  410. 
IUcaverie$f  p.  102, 
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executed  by  him,  but  not  inrolled  till  after  his  death,  1861. 
was  void,  because  everything  required  to  be  done  in 
the  execution  of  such  a  power  must  be  strictly  com- 
plied with  and  must  be  couipleted  in  the  lifetime  of  the  ^?f '^*^* 
person  by  whom  it  is  to  be  executed.  The  principles 
stated  by  Lord  JEUenbarough  in  giving  judgment  (page 
440)  have  the  strongest  application  to  the  present  case, 
which  is  one  of  a  statutory  power,. the  statute  itself 
calling  it,  in  the  15th  section,  a  *'  power  to  dispose  of  for 
an  estate  in  fee  simple  absolute.'' 

Fourthly,  the  Plaintiff  now  clcums  under  an  assurance 
entered  on  the  rolls  before  the  entry  of  the  disentailing 
deed  (53rd  sect)  On  the  death  of  William  Philip, 
there  being  no  entry  of  the  disentailing  deed  on  the 
rolls,  the  estate  devolved  on  the  Plaintiff,  who  entered 
and  barred  his  entail,  and  nothing  subsequently  done 
could  divest  the  estate  thus  acquired.  The  doctrine  of 
relation  is  never  applied  by  this  Court  so  as  to  work  ,a 
wrong  or  divest  the  estates  legally  acquired. 

Mr.  Cotton  for  the  two  trustees  on  whom  the  copyhold 
estate  was  vested. 

Mr.  2?.  Palmer  and  Mr.  Hobhouse,  for  the  devisees 
under  the  will  of  William  Philip  Honywood.  First,  the 
terms  of  the  deed  of  1846  are  sufficient  to  comprise  the 
copyholds.  The  words  ''  hereditaments  and  tenements" 
would  include  them,  and  besides  there  is  the  local  . 
description  and  a  reference  to  the  instruments  under 
which  they  were  held,  viz.,  the  deed  and  will.  The 
words  applicable  to  freeholds,  as  "  use,"  "  dower"  and 
''without  impeachment  of  waste,"  &c.  must  be  applied 
to  freeholds  exclusively,  and  as  to  a  forfeiture  of  the 
copyholds,  none  could  take  place,  for  the  interests  were 
equitable. 

Secondly, 
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1861.  Secondly,  the  statute  imposes  no  limit  of  time  for 

inroUing  a  disentailiDg  deed  relatiDg  to  copyholdsi  and 
if  it  does  not,  the  Court  has  no  jurisdiction  arbitrarily  to 
introduce  such  a  limit  of  time ;  it  would  be  legislating, 
and  not  interpreting  the  statute.  Though  the  point  has 
never  received  judicial  decision,  yet  the  received  opinion 
of  conveyancers,  and  which  has  heretofore  been  acted 
on,  is,  that  a  disentailing  deed  of  copyholds  is  not  void  by 
reason  of  its  not  having  been  entered  on  the  court  rolls 
within  six  months.  Many  titles  now  depend  on  that  con- 
clusion, and  it  would  produce  much  injustice  and  con- 
fusion to  alter  the  rule.  The  act  introduced  a  new  mode 
of  barring  entails,  the  Court  must  be  governed  by  the 
strict  terms  of  the  act,  and  cannot  introduce  anything 
either  on  the  ground  of  necessity  or  on  the  notion  that 
it  is  equitable  (s.  47).  The  41st  section  refers  only  to 
freeholds  and  to  inrolment  in  chancery.  The  53rd 
section  regulates  the  mode  of  barring  entails  of  copy- 
holds, and  says  that  the  assurance  shall  be  entered  on 
the  court  rolls,  but  it  specifies  no  time,  and  omits  the 
negative  words  used  in  the  41st  section,  ''that  it  shall 
have  no  operation  unless  inrolled  within  six  months.'* 
The  difference  is  marked  and  cannot  be  altered.  There 
is  some  reason  for  the  distinction  between  freeholds  and 
copyholds;  there  is  no  protection  to  purchasers  for 
value  as  regards  freeholds,  but  there  is  as  to  copyholds 
in  the  53rd  section.  Again,  the  inrolment  office  in 
chancery  is  at  all  times  open,  while  the  copyhold  courts 
are  inaccessible  during  some  periods  of  the  year :  the 
steward  may  be  absent,  or  accidental  circumstances 
relating  to  the  lord  and  steward  might  render  an  inrol- 
ment impossible.  [The  Master  of  the  Rolls  referred 
to  Re  The  London  Dock  Act  (a).]  The  Court  cannot 
act  on  analogies  in  such  a  case  as  this  ;  Cholmondeley 
V.  Clinton  (fi). 

Thirdly, 

(a)  20  Beav,  490.  {b)  4  Bligh  (O.  5.)  1. 
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Thirdly,  it  is  said,  that  after  the  death  of  the  tenant  1861. 
in  tail,  the  disentailing  deed  cannot  be  inroUed ;  but 
the  act  contains  no  such  restriction,  either  as  regards 
freeholds  or  copyholds.  Inrolment  is  a  purely  formal  Fomtee. 
act,  and  the  effect  of  acceding  to  such  an  argument 
would  be,  that  a  purchaser  from  a  tenant  in  tail,  who  had 
paid  for  the  estate  and  obtained  a  disentailing  deed, 
might  lose  it  by  the  death  of  the  vendor  before  it  had 
been  inrolled. 

Fourthly,  as  to  alleged  inconvenience,  it  occurs  equally 
as  to  freeholds,  and  persons*  rights  have  been  repeatedly 
defeated  by  deeds  and  wills  which  have  been  for  long 
periods  lost  or  mislaid ;  but  here  the  63rd  section  affords 
full  protection  to  purchasers  for  value. 


The  Master  of  the  Rolls. 

(Without  hearing  a  reply  as  to  these  points.)  The 
first  question  is,  whether  the  disentailing  deed  of  the  9th 
of  May,  1846,  applies  to  copyholds :  and  the  second  is, 
whether  assuming  that  it  does  apply  to  copyholds,  it  is 
void  by  reason  of  the  deed  not  having  been  entered  on 
the  court  rolls  until  the  12th  of  May,  1860,  more  than  a 
year  after  the  death  of  the  gentleman  who  executed  the 
disentailing  deed. 

With  respect  to  the  first  question,  I  stopped  Mr. 
Hobhouse,  not  intending  to  express  any  opinion  on  it,  or 
to  hear  Mr.  Selwyn  in  reply,  as  I  should  have  done  if  I 
thought  the  question  turned  on  that  point,  because  I  am 
of  opinion  that  the  fact  of  the  deed  not  having  been 
entered  on  the  court  rolls  till  after  the  death  of  the 
testator,  or  till  fourteen  years  had  elapsed  since  the  deed 
was  executed,  makes  it  void. 

The 
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1861.  '^^^  fir^^  question  that  occurs  to  the  mind  of  any  one 

^^^N^^^  on  this  subject  is^  what  is  the  time  which  is  fixed  by  the 
^oNTwooD  g^^y^g  fQp  ^jjjj^  purpose,  in  the  absence  of  any  express 
FoBSTER.  words  on  the  subject  ?  Can  the  legislature  be  supposed 
to  have  meant  an  indefinite  period  of  time?  I  asked 
Mr.  12.  Palmer,  by  way  of  putting  an  extreme  proposi- 
tion, whether  the  legislature  meant  that  the  entry  might 
be  postponed  for  a  hundred  years.  The  only  answer  was, 
that  in  that  time  it  would  be  barred  by  the  Statute  of 
Limitations.  But  the  Statute  of  Limitations  clearly 
would  not  affect  the  case,  except  there  was  an  adverse 
possession,  and  there  could  not  be  an  adverse  possession 
as  long  as  the  tenant  in  tail  who  executed  the  deed  was 
alive,  so  that  it  would  not  apply  so  long  as  the  person 
who  executed  the  deed  was  alive  and  twenty  years  more, 
which  might  be  a  period  of  seventy  or  eighty  years.  It 
is  difficult  to  suppose  that  this  could  have  been  the 
intention  of  the  legislature.  That  it  could  not  mean 
the  life  of  the  person  who  executed  the  disentailing 
deed  to  be  the  limit  of  time  imposed  for  the  entry  on 
the  rolls,  is  disposed  of  by  an  argument  addressed  to 
the  Ciourt,  which  is,  that  supposing  he  died  the  very  day 
he  executed  the  deed,  but  before  it  was  inroUed,  the 
legislature  could  not  have  intended  it  to  be  inoperative. 
The  legislature  must  be  supposed  to  have  meant  some 
reasonable  time,  and  this  supplies  a  general  principle 
by  which  to  look  at  the  act,  and  to  see  what  the  legis- 
lature has  said  and  expressed. 

The  legislature,  by  section  41,  which  relates  to  free- 
holds, has  expressed  this  : — The  disentailing  deed  shall 
be  inrolled  in  the  Court  of  Chancery  within  six  months. 
That  is  clear  and  precise.  Then  comes  the  clause 
which  relates  to  copyholds  (the  50th),  which  is  in  these 
words: — ''And  be  it  further  enacted,  that  all  the  pre- 
vious clauses  in  this  act,  so  far  as  circumstances  and  the 

different 
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different  tenures  will  admit,  shall  apply  to  lands  held  by  1861. 
copy  of  court  roll.*'  Suppose  the  clause  bad  stopped 
there,  it  is  evident,  in  that  case,  that  the  deed  dis* 
entailing  copyholds  must  either  be  inrolled  in  the  Court  Forsth. 
of  Chancery ;  or,  assuming  the  proceeding  relating  to 
copyholds,  which  is  analogous  to  that  relating  to  free- 
holds, to  be  an  entry  in  the  court  manor,  and  assuming 
also  that  under  these  words,  *'  as  far  as  circumstances 
and  the  different  tenures  will  admit,"  the  deed  must  be 
entered  on  the  court  rolls,  nobody,  I  think,  could  in 
that  case  doubt  that  the  entry  must  be  done  within  the 
period  already  fixed,  because  all  the  previous  clauses 
are  to  apply  ''  so  far  as  circumstances  will  admit;"  and, 
therefore,  if  it  was  to  be  an  entry  on  the  court  roll 
instead  of  an  inrolment  in  chancery,  the  time  already 
specified  would  fix  the  limit,  and  the  act  must  be  done 
in  six  months. 

Now  let  us  see  how  that  is  varied  by  the  continuing 
words  of  the  clause.  The  60th  section  proceeds  thus: — 
**  except  that  a  disposition  of  any  such  lands  under  this 
act  by  a  tenant  in  tail  thereof,  whose  estate  shall  be  an 
estate  at  law,  shall  be  made  by  surrender/'  That  clearly 
does  not  affect  it — **  and  except  that  a  disposition  of  any 
such  lands  under  this  act  by  a  tenant  in  tail  thereof 
whose  estate  shall  be  merely  an  estate  in  equity,  may  be 
made  either  by  surrender  or  by  a  deed  as  hereinafter 
provided."  That  does  not  affect  this  question — ''and 
except  so  far  as  such  clauses"  (that  is  the  previous 
clauses)  *'  are  otherwise  altered  or  varied  by  the  clauses 
hereinafter  contained."  Therefore  the  declaration  here 
is,  that  whatever  is  to  be  done  as  to  copyholds  is  to  be 
regulated  by  the  previous  clauses,  except  so  far  as  they 
are  altered  by  the  subsequent  clauses. 

The  subsequent  clauses  are  to  this  effect : — The  53rd 

section 
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1861.  section  directs  that  whenever  the  estate  shall  be  merely 
equitable,  then  **  all  the  previous  clauses  in  this  act 
shall,  so  far  as  circumstances  will  admit,  apply  to  the 
F0R8TBR.  lands  in  respect  of  which  any  such  equitable  tenant  in 
tail  shall  avail  himself  of  this  present  clause."  That  is 
to  say,  all  the  previous  clauses  in  the  act,  so  far  as  cir- 
cumatances  will  admit,  are  to  apply  to  this.  ''  And  the 
deed  by  which  the  disposition  shall  be  effected  shall  be 
entered  on  the  court  rolls  of  the  manor  of  which  the 
lands  thereby  disposed  of  may  be  parcel."  Here  is  an 
express  direction,  that,  as  far  as  they  can  apply,  all  the 
previous  clauses  are  to  apply  to  this  clause,  and  that  the 
deed  is  to  be  entered  on  the  court  rolls  of  the  manor. 
Then  if  I  apply  the  previous  clauses,  what  right  has  the 
Court  to  strike  out  the  limitation  of  six  months,  which 
is  in  one  of  them,  and  which  does  apply  to  this  pre- 
sent case,  and  where  the  circumstances  admit  of  it?  It 
appears  to  me  that  the  fraraer  of  this  act,  prepared  with 
'  great  care  and  caution,  considered  it  unnecessary  to 
repeat  over  again  the  provisions  already  enacted,  and. 
that  this  object  would  be  sufficiently  attained  by  making 
the  previous  clauses  of  the  act,  as  far  as  circumstances 
would  admit,  apply  to  this ;  and  that  by  so  doing  he 
introduced  an  express  direction  that  the  deed  shall  be 
entered  on  the  court  rolls  within  the  time  within  which 
the  inrolment  of  freeholds  must  be  made. 

Nor  is  there  anything  further  in  the  act  to  qualify  this 
construction.  The  only  other  clause  is  the  54th,  which 
appears  to  me  to  confirm  it,  because  it  dispenses  with 
inrolment  in  respect  of  copyholds.  The  gentleman  who 
framed  the  act  having  on  two  occasions  made  the  pre- 
vious clauses,  as  far  as  circumstances  will  admit,  appli- 
cable to  the  case  of  copyholds,  seemed  to  think,  that 
notwithstanding  the  entry  on  the  court  rolls,  it  might  be 
necessary  to  inrol  the  deed  in  chancery ;  and,  therefore, 

he 
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he  provides  against  the  inPerence  to  be  drawn  from  the 

reference  to  previous  clauses,  by  saying  that  the  entry 

on  the  court  rolls  is  to  be  a  substitute  for  the  inrolment 

in  chancery.     The  entry  on  the  court  rolls  is  to  be      Fo*«tee. 

equivalent  to  an  inrolment  in  chancery,  that  is  to  say,  all 

the  incidents  that  apply  to  an  inrolment  in  chancery 

ahall  apply  to  the  entry  in  the  court  rolls. 

I  have  looked  through  the  rest  of  the  act  and  there  is 
nothing  else  in  it  relating  to  this  point,  except  this: — 
In  the  case  of  freeholds  and  copyholds  the  legislature 
provides,  that  if  any  alienation  of  the  land  shall  have 
taken  place  before  the  inrolment  takes  place  in  the  case 
of  freeholds,  and  the  enyy  on  the  rolls  in  the  case  of 
copyholds,  in  the  latter  case  the  deed  which  is  first 
entered  on  the  court  rolls  of  the  manor  shall  have 
priority  over  the  other. 

I  must  say,  when  I  regard  the  general  scope  of  the 
act,  and  also  the  express  manner  in  which  the  previous 
clauses  are  directed  to  apply  to  the  case  of  entry  on  the 
court  rolls  of  the  manor,  that  in  my  opinion  I  should  be 
striking  out  a  clause  in  the  act  if  I  were  to  omit  that 
proviso  which  applies  to  the  six  months  within  which  the 
disentailing  deed  of  copyholds  must  be  inroUed. 


Note. — See  on  the  subject  of  incorporeting  previous  clauses  in  Act 
of  Parliament  with  another  subject  dealt  with  in  a  later  part  of  the 
same  act,  In  re  the  Lords  of  the  Treasury,  Ex  parte  the  Fishmongers' 
Company,  1  Myi,  ^  Cr.  676. 
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HONYWOOD  V.  FORSTER.    (No.  2.) 

June  6,  7,  8. 

A  testotor  had  TN  1846,  WUliam  Philip  Honyttood,  being  tenant  in 
^^wli'tlnlm  ^''  °^  freehold  and  copyhold  hereditaments,  with 

in  tail  of  copy-  remainder  to  his  brother  Robert  HonytDood,  executed 
wereintcr-*^  a  disentailing  deed,  which  after  his  death  was  held  to 
mixed,  part  of  be  ineffectual  as  to  the  copyholds  by  reason  of  its  not 

were  in  his       being  entered  on  the  court  rolls  within  six  months  (a). 
own  occupa- 
tion and  part, 
with  parts  of         William  Philip  Honywood^va^At  his  will,  bearing 

KnSJli-  ^**®  ^^^  ^^^^  ^^  February,  1859,  in  the  words  follow- 

tion  of  tenants  ing  :-^ 

upon  leases  at 

one  rent    By       '« I  devise  all  my  real  estates  to  Sir  Courtenay  Hony* 

vised  "all  his    ^ood,  Osgood  Hanhury  the  younger,  William  Raynor 

real  estates"  to  ^^^  William  Hobbs,  of  Docking,  Essex,  and  their  heirs, 

ants,  and  saye  upon  trust  to  manage  the  same,  and  to  allow  my  wife  to 

wjcSlied  by      inhabit  and  have  the  occupation  of  my  mansion  and  alt 

him  to  his  wife  the  lands  and  premises  now  occupied  by  me  during  her 

firmed  the  te-"  ''^^  ^°^  widowhood,  and  after  the  payment  of  all  interest 

nanto  in  their    moneys  due  on  any  security  or  securities  to  pay  the  rents 

occupaUons  for  .  .  . 

twenty-one       &nd  proceeds  in  manner  following  (that  is  to  say) :  to  my 

^kewise^^ye  ^^^^^^^  Robert  Honywood,  5001.  a  year,'*  &c.,  &c. 
benefits  to  the  *^  And  subject  thereto,  to  pay  the  surplus  rents  and 
the'^TOpyliolds.  P''^^^  ^f  ^V  ^^  estaU  unto  my  said  wife  during  her 
/feW,  that  such  life  and  widowhood.  And  subject  to  the  foregoing 
put  to  his  ele<s  trusts,  I  devise  all  my  real  estate  to  my  godson  Philip 
tion  l>«'^««"  Courtenay  Honywood  for  his  life,  with  remainder,'*  &c., 
and  the  bene-  &c.  "  I  confirm  my  tenants  in  their  present  occupations 
for  frnTL^^the  ^^  ^^^^^  present  rents,  for  the  term  of  twenty-one  years 
will.  from  Michaelmas  last,  and  authorize  my  said  trustees  to 

grant 
(0)  See  ante,  page  1. 
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grant  them  leases  with  the  usual  covenants  for  that       186L 
time,"  &c.  &c.  s^v^^ 

HOMTWOOD 

9. 

The  testator  died  in  1859.  FottTEE. 


(No.  2.) 


The  copyholds  of  which  the  testator  was  tenant  in 
tail  were  intermingled  with  the  freeholds  of  which  he  was 
owner  in  fee  simple,  and  the  boundaries  of  the  two  were 
confused.  Besides  this,  parts  of  the  copyholds  had 
been  and  were  at  the  testator's  death  let  to  tenants 
together  with  parts  of  the  freeholds,  at  common  rents. 
The  remainder  of  the  copyholds  were,  up  to  the  tes- 
tator's death,  in  his  own  occupation,  together  with  certain 
freeholds  belonging  absolutely  to  him,  and  such  copy- 
holds were,  in  Uke  manner,  confused  with  the  freeholds. 

The  steward  of  one  of  the  manors  stated,  that  though 
it  might  be  attended  with  difficulty,  he  believed  it  would 
be  possible  for  the  whole  of  the  testator's  copyhold 
lands  to  be  ascertained  and  distinguished  from  the  tes- 
tator's freehold  lands. 

Robert  Honywood  having  established  the  invalidity 
of  the  disentailing  deed  of  the  copyholds  and  recovered 
them  (see  last  case,  page  1),  the  Defendants  now  con- 
tended that  he  must  be  put  to  his  election,  either  to 
give  effect  to  the  dispositions  of  the  will  in  regard  to 
the  copyholds,  or  to  forfeit  the  bequest  of  the  life 
annuity  of  500/.  a  year. 

Mr.  Selwyn,  Mr.  Hardy  and  Mr.  Karslahe  for  th6 
Plaintiff.  No  case  for  election  arises  in  the  present 
case;  for  there  is  no  intention  apparent  on  the  will  of 
disposing  of  the  Plaintiff's  copyholds.  Here,  the 
devise  is  of  ''  all  my  real  estate,"  and  such  a  general 
devise  has  always  been  held  to  shew  an  intention  to 

give 


HONTWOOD 
0. 


CASES  IN  CHANCERY. 

give  that  which  strictly  belongs  to  the  testator  and 
nothing  more;  Jarman  on  Wills  (a).  The  devise  is  there* 
fore  limited  to  all  the  testator's  own  real  estates,  and 
F0R8TER.  the  subsequent  direction  to  allow  his  wife  to  have  the 
occupation  of  "  all  the  lands  and  premises  now  occupied 
by  me"  roust  be  limited  to  those  which  belonged  to  the 
testator. 

In  Maxwell  v.  Maxwell  (b),  Lord  Justice  Ktdght 
Bruce  thus  states  the  law: — "According  to  the  prin- 
ciples or  rules  of  construction  which  the  English  law 
applies,  if  not  to  all  instruments,  at  least  to  testamentary 
instruments  liable  to  interpretation,  as  the  will  in  question 
is,  according  to  its  principles  and  rules,  the  generality, 
the  mere  universality  of  a  gift  of  property,  is  not  suffi* 
cient  to  demonstrate  or  create  a  ground  of  inference  that 
the  giver  meant  it  to  extend  to  property  incapable, 
though  his  own,  of  being  given  by  the  particular  act." 

They  also  cited  Allen  v.  Anderson  (c) ;  Brodie  v. 
Barry  {d);  Wentworth  v.  Cox{fi)\  Maxwell  v.  Afor- 
weU{f). 

Mr.  jR.  Palmer  and  Mr.  Hobhouse,  for  the  De* 
fendants,  contended  that  the  Plaintiff  was  bound  to 
elect.  They  relied  on  the  fact  that  the  devise  was  of 
all  the  testator's  real  estate,  and  that  after  the  dis- 
entailing deed  he  had  always  considered  himself  as  the 
owner  of  the  copyholds.  Secondly,  on  the  fact  that 
the  widow  was  to  have  the  occupation  of  all  the  lands 
occupied  by  the  testator,  which  included  the  copyholds; 
Miall  V.  Brain  (g).    Thirdly,  that  the  tenants  were 

confirmed 

(o)  Vol.  1,  p.  380  {2nd  edit.)  («)  6  Madd.  363. 

(6)  2  De  Gex,  M.  4  G.  713.  (/)  16  Beav.  106. 

(c)  5  Hart,  163.  (g)  4  Madd.  119. 

(d)  2  Ytt.  4  B.  127. 
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confirmed  in  their  present  occupation  for  twenty-one 
years  at  their  present  rents,  which  included  the  copy- 
holds, and  the  trustees  were  to  grant  them  leases,  and 
effect  could  only  be  given  to  that  direction  by  holding 
that  the  copyholds  were  intended  to  be  subject  to  the 
provisions  of  the  will ;  Grayson  v.  Deakin{a)\  Pepper 
▼•  Dixon  {b)  I  Parker  v.  Sowerby  {c),  and  see  TFar- 
huiton  v.  Warbutton  {d). 

They  also  cited  Hall  v.  IIill{e);  Padbury  v. 
Clark  (/) ;  Fitzsimons  v.  Fitzsimons  (g) ;  Wintour  v. 
CUftoniJi);  Unettv.  Wilkes  (i). 

Mr.  Selwyn  in  reply. 

The  Ma6T£R  of  the  Rolls. 

I  think  the  question  of  election  is  clear  against 
the  Plaintiff. 


1861. 

HONYWOOD 
V. 

FoRflTER. 

(No,  2.) 


If  a  testator  says,  "  I  give  all  the  property  I  have 
in  the  world  to  A.  B.*'  and  he  leaves  a  large  legacy  to 
his  heir  in  tail,  that  will  not  raise  a  case  of  election 
against  such  heir,  because  the  testator  only  gives  what 
he  has.  It  occurred  to  me  at  first,  that  this  was  the 
character  of  the  present  will ;  but  on  the  facts  of  the 
case  being  brought  to  my  attention,  it  became  plain 
that  such  was  not  the  case.  I  have  first  to  consider 
what  property  the  testator  had,  and  how  it  was  situated. 
I  find  that  the  copyholds  in  question  were  mingled  with 
his  freeholds,  so  as  to  be,  in  a  great  degree,  inseparable 
without  great  difficulty ;  that  the  testator  himself  occu- 
pied 


(a)  3  De  Gex  Sf  S.  298. 
(6)  17  Sim.  200. 
(c)  1  Drew.  488 ;  4  Bt  G., 
M.  ^  G.  321. 
(d)  2  SmaU  if  G.  163. 


(c)  1  Dm.  if  War.  94. 
(/)  2  Mac.if  Got.  298. 
(g)  28  Beuv.  417. 
(A)  21  Beav.  447. 
(t)  Amb.  430. 
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1861.  pied  ^  portion  of  them^  and  in  respect  to  the  rest,  that 

^^^r^  they  were  let  to  his  tenants  mixed  up  and  intermingled 

HoNTwooD  ^j^j^  ^j^^  freeholds.    That  I  take  to  be  the  result  of  the 

FoRSTER.  evidence  I  have  heard  on  the  subject. 


(No.  2.) 


It  was  a  just  observation  made  to  me,  that  the  scope 
of  this  will  is  to  dispose  of  two  sorts  of  properties — the 
property  he  occupied  himself^  and  the  property  which 
was  occupied  by  his  tenants.  The  property  occupied 
by  himself  he  left  to  his  wife  fpr  her  life,  and  as  to  the 
property  occupied  by  his  tenants  he  directed  that  his 
executors  should  confirm  their  occupation  by  leases  for 
a  period  of  twenty-one  years.  The  property  occupied 
by  himself  included  some  of  the  copyholds  in  question; 
and  it  is,  therefore,  clear  that  he  intended  to  give  them 
to  his  wife  for  life ;  the  land  in  the  occupation  of  his 
tenants  included  the  remainder  of  the  copyholds,  and  he 
directs  the  executors  to  confirm  to  them,  for  twenty-one 
years,  the  leases  of  the  property  they  held,  which  are 
part  of  the  copyholds  in  question. 

I  think  that  in  this  state  of  circumstances,  coupled 
with  the  fact  of  the  nature  and  holding  of  the  property, 
there  is  an  intention  shewn  on  the  face  of  the  will  to 
dispose  of  these  copyholds  away  from  the  heir  in  tail. 

I  am  of  opinion,  .therefore,  that  the  Plaintiflf  must 
elect  either  to  take  the  copyholds  in  question,  and  give 
up  the  benefits  bequeathed  to  him  by  the  will,  or  to 
take  under  the  will,  and  give  up  the  copyholds. 

I  will  make  a  declaration  to  that  effect. 
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1861. 


HANNAH  V.  HODGSON.  Jpril  25. 2G. 

May  25. 

XN  February y  1809,  Nicholas  Tourle  devised  freehold  Whenapur- 

■*-     and  copyhold  lands  to  two  trustees,  in  trust,  as  mere  equitable 

soon  as  conveniently  might  be  after  his  decease,  to  sell  »n^'««t  »n  prc- 

and  invest  the  produce,  and  until  sale  to  pay  the  rents,  conveyance  of 

and  after  the  «ale  the  dividends,  to  his  daughter  Peffgy,  jJbUl  to°obtl^n 

the  wife  of  Mr.  AUxander,  for  her  life,  and  after  her  from  the  trus- 

decease,  to  her  husband  Mr.  Alexander  for  his  life,  and  ^^^  \y^^^^ 

at  the  decease  of  the  survivor,  to  her  children  or  issue  as  vendors  may, 
•  -  .,  ,  «ii  .  i«j«.i/.  without  fih'ng 

Mrs.  Alexander   should    appoint,    and  m  default   of  a  cross  bill,  set 

appointment  equally  between  the  children  and  the  issue  JiJ.^^®  JPT"" 

of  any  deceased  children,  the  issue  taking  their  parents'  purchase. 

^^^^^'  devised  for 

sale,  were 

The  testator  died  in   1810,  and  the  trustees  were  for  parents  for 

admitted  to  the  copyholds.  Ijfe.  with  re- 

mainder for 
their  children. 

Mr.  and  Mrs.  Alexander  had  nine  children,  and  in  ^^  ^®?^'  *5* 

'  parents  and 

April,  1831,  Mrs.  Alexander  appointed  the  produce  of  children  sold 

the  sale  of  the  freeholds  in  favor  of  six  of  her  children,  JheirTnterests 

viz.  Mary,  Elizabeth,  John,  Adelaide,  Julia  and  Clara;  to  the  Plaintiff; 

and  in  March,  1833,  she  appointed  the  produce  of  the  jq  undisturbed 

sale  of  the  copyholds  to  the  same  six  children.  possession  until 

^^  the  death  of  the 

^  In  tenants  for  lifQ 

(1856).     In 
1 858,  the  purchaser  filed  his  bill  against  the  trustee  and  the  vendors  to  obtain  the  legal 
estate.    The  Court,  on  the  sround  of  the  unfairness  of  the  transaction  as  regarded 
the  children,  dismissed  the  bill,  but  refused  to  grant  any  active  relief  to  the  Defendants. 
It  held  also  that  the  transaction  was  not  affected  on  either  side  by  the  lapse  of  time. 

If  an  estate  held  in  trust  for  a  father  for  life,  with  remainder  to  his  son  in  fee,  were 
sold  by  the  father  end  son  immediately  on  the  son's  c<^ing  of  a^e,  the  whole  purchase- 
money  being  paid  to  the  father,  the  trustee  disapproving  of  Uie  transaction,  and  if 
the  purchaser  afterwards  came  to  this  Court  to  obtain  the  legal  estate,  the  purchaser 
would  be  bound  to  prove,  as  against  the  son,  the  straightforwardaess  of  the  trans- 
action. 

c2 
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1861.  In  1834y  Mr.  and  Mrs.  Alexander^  with  the  concur- 

rence of  four  of  these  children  (the  two  youngest,  Julia 
and  Clara,  not  having  then  attained  their  age  of  twenty- 
Hodgson,  one  years),  raised  money  by  annuity  on  these  lands  from 
a  person  of  the  name  of  Huggins;  the  children  to  whom 
no  appointment  had  been  made  {Anne^  Margaret  and 
Ellen)  were  parties  to  the  deed. 

In  February^  1836,  the  Plaintiff  took  an  assignment 
of  the  annuity,  and,  in  the  course  of  that  and  of  the 
two  following  years,  further  sums  were  raised  by  the 
same  parties  on  annuities,  redeemable,  in  the  whole,  for 
the  sum  of  2,280/.. 

On  the  24th  of  July^  1839,  a  deed  was  prepared, 
which  was  to  this  effect :  Henry  Rogers  (who  was  the 
heir  of  the  surviving  trustee  of  the  will)  was  the  party 
named  of  the  first  part.  Mr.  Elkin  (a  trustee  for  the 
Plaintiff  under  the  former  deeds)  of  the  second  part, 
Mr.  and  Mrs.  Alexander  of  the  third  part,  the  three  un- 
appointed  children  of  the  fourth  part,  and  the  six 
appointed  children  (including  Julia  and  Clara)  of  the 
fifth  part,  the  Plaintiff  Mr.  Hannah  of  the  sixth  part, 
and  John  Whilehorn,  a  trustee  for  him,  of  the  seventh 
part.  This  deed,  in  consideration  of  the  release  of  all 
the  annuities  and  the  payment  of  the  sum  of  360/., 
therein  expressed  to  be  paid  to  Mr.  and  Mrs.  Alexander 
and  to  their  six  appointed  children,  conveyed  the  whole 
of  the  freeholds  to  the  Plaintiff  in  fee,  to  uses  to  bar 
dower,  and  the  same  parties  covenanted  that  the  trustee 
would  surrender  the  copyholds  to  the  same  uses.  Henry 
Rogers,  the  trustee,  was,  by  the  deed,  made  to  convey 
the  freeholds  and  also  to  covenant  to  surrender  the  copy- 
holds, but  he  refused  to  execute  the  indenture,  and  died 
in  1842,  without  having  executed  the  conveyance.  All 
the  other  parties  to  the  deed  executed  it. 

On 
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On  the  death  of  Henry  Rogers^  the  Defendant  Jamet 
Hodg$on  became  the  trustee  of  these  lands,  which  had 
never  been  sold  according  to  the  directions  contained  in         anmah 
the  will  of  the  testator.  Hodoiom. 


Mrs.  Alexander  died  in  1847,  and  her  husband  died 
in  December^  I856|  leaving  all  his  children  surviving. 

The  Plaintiff  duly  received  the  rents  of  the  property 
during  the  lives  of  the  tenants  for  life  and  during  that 
period  he  took  no  steps  to  enforce  the  execution  of  the 
conveyance  by  the  trustee  or  to  obtain  a  surrender  of 
the  copyholds.  After  the  decease  of  Mr.  Alexander  in 
1856,  Mr.  Hodgson^  the  trustee,  in  consequence  of  con- 
flicting claims,  gave  notice  to  the  tenants  thenceforward 
to  pay  the  rents  to  him,  and  the  Plaintiff  thereupon,  in 
1858,  instituted  the  present  suit  against  Hodgson  and. 
the  children,  praying — 1.  That  the  Defendant  James 
Hodgson  might  be  directed  to  convey  the  freehold  here- 
ditaments and  to  surrender  the  copyhold  hereditaments 
to  the  Plaintiff,  his  heirs  and  assigns,  and  that  all 
proper  parties  might  be  directed  to  join  in  the  con- 
veyance thereof. 

2.  That  an  account  might  be  taken  of  the  rents  and 
profits  of  the  freehold  and  copyhold  hereditaments 
received  by  the  Defendant  James  Hodgson  since  the 
death  of  William  Alexander ^  and  that  he  might  be 
decreed  to  pay  to  the  Plaintiff  the  amount  which  should 
be  certified  to  be  due  from  him  to  the  Plaintiff. 

The  defence  raised  on  the  part  of  the  children  was, 
that  they  had  been  compelled  to  execute  the  deed  by 
the  influence  of  their  parents  and  the  threats  made  by 
the  Plaintiff,  who  (as  the  Defendants  alleged)  stated, 

that 
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that  the  consequences  which  would  follow,  if  the  deed 
were  not  executed,  would  be  the  imprisonment  and  ruin 
of  their  parents.  In  addition  to  this,  the  Defendant 
Clara  Alexander  said,  and  brought  evidence  to  prove, 
that  she  was  an  infant  at  the  time  she  executed  the  deed, 
although  the  deed  recited  that  she  attained  twenty-one 
on  the  24th  of  February,  1839. 

Mr.  Selwyn  and  Mr.  W.  W.  Mackesof$  for  the  Plain- 
tiff {a).  Mr.  Hannah  was  the  purchaser  of  the  absolute 
interest  in  this  estate;  it  was  sold  by  the  cestuis  que 
trust,  and  they  duly  conveyed  all  their  interest  to  the 
Plaintiff;  it  was  not  the  purchase  of  reversionary  in- 
terests. The  trustee  of  the  legal  estate,  though  be  be- 
came the  trustee  for  the  Plaintiff,  has  refused  to  join  in 
the  conveyance,  and  the  vendors,  taking  advantage  of 
•  the  difficulty  thus  created,  have  by  their  answer  alone, 
and  not  by  any  cross  bill,  raised  objections  to  the 
validity  of  the  transaction ;  Jacobs  v.  Richards  (i) ;  Bed' 
does  V.  Pugh  (c) ;  Eddleston  v.  Collins  {d). 

The  appointment  made  by  the  father  and  mother  of 
these  Defendants  was  not  disputed  by  six  of  the 
children  at  least,  though  one  has  submitted  to  the 
Court  whether  it  was  valid,  but  if  she  would  impeach 
the  deed,  the  proof  is  upon  her,  she  must  shew  it  was 
invalid.  As  owners  of  the  estate,  had  they  a  right  to  sell  ? 
This  proposition  no  one  could  dispute,  had  the  con- 
sideration then  been  duly  paid?  The  trustee  had  failed 
to  sell  the  estate,  and  it  had  been  charged  with  an- 
nuities, the  Plaintiff  had  bought  the  first,  and  he  had 
been  induced  afterwards  to  purchase  others,  the  pay- 
ments 

(fl)  The  argumentt  are  ex  relti-  (c)  26  Beav,  407. 

Hone.  {d)  3  De  G.,  M.  ^  G.l;  10 

(b)  18  Beav.  300;  5   De  C,  Uare,  99. 
Jli.  *  G.  55. 


CASES  IN  CHANCERY.  23 

ments  were  to  the  father  and  children,  and  joint  re-        1861. 
ceipts  were  taken ;  this  was  a  good  discharge,  a  pur- 
chaser was  not  bound  to  see  that  an  aliquot  part  was 
paid  to  each;   McQueen  v.  Farquhar{a);  Firmin  v. 
Pulham  (ft);  Campbell  v.  Home  (c). 

They  were  also  not  without  advice;  on  the  contrary 
they  well  knew  what  they  were  doing,  especially  on  the 
last  transaction.  With  regard  to  Clara  being  an  infant, 
the  recital  contradicted  that  fact ;  the  purchase  was  to 
have  been  completed  in  1838,  but  from  the  discovery 
that  she  would  not  be  of  age  until  the  23rd  February^ 
]  839,  it  was  postponed,  and  it  was  not  until  the  24th 
Juh/y  1839,  that  the  deed  was  signed  and  the  purchase- 
money  paid.  She  is  altogether  estopped  from  dis- 
puting the  fact,  but  assuming  she  was  an  infant,  she 
knew  what  she  was  doing,  and  an  infant  is  responsible 
for  committing  a  fraud  as  well  as  a  felony,  especially 
when  she  gains  by  it ;  Cory  v.  Gertchen  (rf);  Ex  parte 
The  Unity  Bank  {e);  Wright  v.  Snowe  (/) ;  Overton  v. 
Banister  (g). 

Tlie  parties  have  also  acquiesced  in  all  that  had  been 
done;  Broume  v.  Cross iji)\  Montmorency  v.  Dwc- 
reux  (i). 

Mr.  72.  Palmer  and  Mr.  G.  Z.  Russell^  for  Mr.  Belts, 
to  whom  Clara  Alexander  had  given  some  security  on 
the  estate.  If  Clara  was  of  age,  her  case  is  not  dis- 
tinct from  that  of  the  other  parties,  but  if  not,  the  deed 

did 

(a)  11  Ves.  467.  (f)  2DeG.Sr  SmaU,  321. 

(b)  2  DeG.Sf  SmaUy  99.  (g)  3  Hare,  503. 

(c)  1  y.  4  Coll.  C.  C,  664.  {h)  14  Beav,  105. 
(rf)  2  Afadd.  40.  (i)  7  CI.  ^  Fin,  188. 
(0  3  DeG.^Jones,  63. 
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did  not  bind  her.  She  was  not  to  be  made  responsible 
for  the  fraudulent  representations  of  the  father  and 
mother,  and  they  could  not  estop  her  from  denying  the 
truth  of  the  recital.  She  had  relied  on  the  statements 
of  her  father,  and  had  acted  under  his  influence.  It 
was  not  the  case  of  an  infant  obtaining  an  advantage 
by  fraud  or  concealment,  she  did  not  receive  any  part  of 
the  purchase-money ;   Stikeman  v.  Dawson  (a), 

Mr.  J.  H.  R.  Chichester  for  JuliOy  now  Mrs.  James. 
The  Plaintiff  had  gone  into  evidence  on  the  execution  of 
the  deed  of  24th  of  Ju/y,  1839 ;  it  was  too  late,  therefore, 
for  him  to  say  that  a  cross  bill  ought  to  be  filed :  its 
validity  was  at  issue. 

Mr.  FolUtt  for  the  other  four  appointees.  The  ap- 
pointment was  open  to  question ;  it  was  made  with  a 
prospective  view  of  raising  money  for  the  parents. 
The  trustee  had  always  objected  to  the  way  in  which 
they  were  dealing  with  the  estate,  and  he  had  retained 
the  rent  after  the  death  of  the  tenant  for  life  as  the 
reversions  then  fell  into  possession*  If  a  cross  bill  was 
necessary  to  raise  the  claim  of  the  children,  it  might 
still  be  filed;  the  case,  however,  was  complete  without  it. 

Mr.  Clarhson  for  Mr.  Hodgson, 

Mr.  Selwyn  in  reply.  The  Court  will  not  sanction  a 
prolonged  litigation  by  allowing  a  cross  bill  to  be  filed. 
The  refusal  of  the  trustee  to  join  in  the  securities  shewed 
that  the  parties  were  well  informed  of  all  the  facts. 


The 
(a)  \  DeG.^  SmaU,  90. 
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The  Master  of  the  Rolls.  *  *^^^" 

This  is  a  suit  by  a  PlaintiflT^  who  claims  to  be  the 
purchaser  for  value  of  certain  freehold  and  copyhold 
hereditaments  from  the  Defendants  and  their  parents,  May  25. 
who  have  conveyed  to  him  their  interests  in  these  here- 
ditaments. The  object  of  the  suit  is,  to  obtain  from  a 
trustee  the  conveyance  to  himself  of  the  legal  estate  in 
the  freeholds,  and  also  the  surrender  of  the  copyholds, 
and  as  consequent  thereon,  the  Plaintiff  also  asks  for 
an  account  of  the  rents  which  have  accrued  due  since 
the  death  of  the  tenants  for  life.  The  transaction  in 
question,  by  which  the  Plaintiff  bought  the  lands,  took 
place  on  the  24lh  of  July^  1839,  and  this  suit  is,  in 
truth,  brought  to  complete  the  transaction  which  was 
then  left  incomplete. 

I  think  that  the  time  which  has  elapsed  does  not 
materially  affect  the  case  on  either  side,  and  I  look 
at  the  case  just  as  1  should  have  done  if  the  tenants  for 
life  had  died  immediately  after  the  execution  of  the 
deed  of  July^  1839,  and  if  this  suit  had  been  instituted 
in  the  following  year  to  compel  the  trustees  to  convey 
the  legal  estate  and  surrender  the  copyholds. 

So  considering  it,  the  case  is  certainly  open  to  much 
suspicion.  A  father  and  mother  are  tenants  for  life  of 
a  property,  which  they  have  already  encumbered  to  an 
extent  far  exceeding  the  real  value  of  their  interests 
therein.  The  mother,  in  1831  and  1833,  appointed  the 
property  in  favor  of  six  of  her  children.  In  1839, 
those  six  children  concur  in  conveying  their  interests  as 
appointees  to  the  Plaintiff,  who  was  the  annuitant  and 
incumbrancer  on  the  life  estate  of  the  father  and 
mother.  The  father  and  mother  were  in  great  pecuniary 
distress  at  the  time,  the  amount  paid  for  the  reversion  was 

360/., 
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1861.  350Z.,  and  It  was  nominally  paid  to  the  father  and  mother 
and  to  the  six  children  ;  but  it  is  expressly  sworn,  and 
indeed  could  scarcely  have  been  doubted,  had  it  not 
Hodgson,  bgen  gQ  stated,  that  the  children  got  no  part  of  the 
money,  and  that  the  whole  was  received  by  the  father 
and  mother.  I  disregard  as  illusory  the  fact  stated  by 
the  Plaintiff  that  the  money  was  placed  by  him  on  the 
table  at  the  time  of  the  sale ;  it  must  have  been  obvious 
to  him,  that  the  children  did  not  and  could  not  obtain 
any  part  of  it. 

Assuming  that  the  appointments  were  not  originally 
made  to  the  children  with  a  view  of  enabling  the  father 
and  mother  to  obtain  the  estate,  I  think  it  can  hardly  be 
doubted,  on  the  evidence,  that  in  1839,  these  previous 
appointments  were  made  use  of  for  that  purpose.  That 
such  was  the  feeling  of  the  parties  at  the  time  is  shewn 
'  by  their  making  the  three  unappointed  children  parties 
to  and  join  in  the  deed  of  conveyance. 

If  the  transaction  had  been  complete,  it  would  no  doubt 
have  been  necessary  for  the  person  contesting  its  validity 
to  have  taken  steps  to  set  it  aside ;  but  the  transaction  is 
incomplete,  and  one  of  the  parties  to  it  comes  here  to 
ask  the  assistance  of  this  Court  to  complete  it.  Had  it 
been  a  voluntary  deed,  it  is  clear  that  this  Court  would 
have  abstained  from  taking  any  steps  in  the  matter, 
and  would  have  left  the  parties  to  such  remedies,  if  any, 
as  they  might  have  had  at  law.  The  question  I  have 
to  resolve  is  this :  will  this  Court  act  otherwise  in  a  case 
where  a  father  and  mother  induce  their  children  to  unite 
with  them  in  order  to  dispose  of  their  reversionary 
interests  in  the  estate  in  which  the  father  and  mother 
hold  life  estates,  and  where  the  children  have  a  trustee 
to  whom  no  part  of  the  money  is  paid  to  be  invested 
for  their  benefit,  but  where,  in  fact,  the  whole  money 

is 
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IB  taken  possession  of  by  the  father  and  mother,  and 
mrheni  in  addition  to  what  I  have  stated,  the  trustee 
himself  disapproved  of  the  transaction  and  refused  to 
take  any  part  in  it  ?  I  am  not  aware  that  this  Court 
has  ever  interfered  to  rectify  and  complete  such  a  trans- 
action, accompanied  with  such  accessories. 

The  Plaintiff  has  a  mere  equitable  interest  in  the 
land.  I  am  not  aware  that  this  Court  regards  one 
species  of  equitable  interest  in  land  higher  than  another. 
An  agreement  to  convey  land  is,  so  far  as  regards  the 
equitable  interest,  as  perfect  as  the  conveyance  of  the 
equitable  interest  in  the  land  itself,  if  the  legal  estate  be 
outstanding.  Can  this  Court  regard  the  transaction  of 
July,  1839,  because  it  was  a  conveyance  of  the  whole  of 
the  equitable  interest,  any  higher  than  it  would  have  done 
if  it  had  been  wholly  executory, — if,  for  instance,  a  con- 
tract duly  executed  by  the  parties  to  make  a  valid  con- 
veyance of  it  to  the  purchaser  ?  I  think  that  I  must 
regard  this  bill  as  in  the  nature  of  a  bill  specifically  to 
perform  a  contract  entered  into. 

It  is  true  that  if  a  contract  has  been  acted  upon  for 
twenty  years  by  all  parties  concerned,  I  should  not  hesi- 
tate to  decree  the  specific  performance  of  it.  In  the  pre- 
sent case,  this  transaction  has,  it  is  true,  been  acted  upon 
for  a  period  of  twenty  years,  but  it  is  only  as  between 
the  Plaintiff  and  Mr.  and  Mrs.  Alexander  that  it  has 
been  so  acted  upon.  Until  the  death  of  the  surviving 
tenant  for  life  in  1856,  I  find  no  act  of  acquiescence  or 
sanction  on  the  part  of  their  children  or  their  trustee. 
If  the  children  had  received  a  substantial  part  of  the 
money,  or  if  it  had  been  paid  to  a  trustee  for  their  benefit, 
it  might  have  varied  the  case,  but,  as  the  case  stands,  it 
seems  to  me  that  this  is  a  bill  brought  to  enforce  and 
complete  a  transaction  by  which  a  father  and  mother, 

for 
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for  their  own  benefit,  induce  their  children  to  convey  to 
a  purchaser  their  reversionary  interests,  without  any 
equivalent.  That  this  fact  was  known  to  the  purchaser, 
Hodgson,  and  that  the  refusal  and  keeping  aloof  of  the  trustee 
gave  him  distinct  warning  of  the  objection  to  the  trans- 
action and  of  the  possible  result  of  it. 

It  is  argued,  that  if  this  transaction  is  not  upheld,  no 
father  and  son  can  together  sell  an  estate  which  is 
settled  on  the  father  for  life,  with  remainder  to  the  son 
in  fee;  for  that  no  purchaser  can  safely  purchase  it. 
But  the  answer  to  this  argument  seems  to  me  to  be, 
that  in  such  a  transaction,  it  is  necessary  that  everything 
should  be  clear  and  straightforward,  and  also  that  it 
should  be  complete  and  not  remain  in  fieri, 

I  am  of  opinion  that  if  an  estate  were  vested  in 
trustees,  in  trust  for  a  father  for  life,  with  a  remainder  to 
his  son  in  fee,  and  if,  immediately  on  the  son's  coming 
of  age,  a  man  were  to  buy  the  estate  from  the  father 
and  son,  and  that  in  doing  so,  he  paid  all  the  purchase* 
money  to  the  father,  or  so  that  the  father  clearly  took  it 
all,  and  if,  in  addition  to  this,  the  trustees  expressed 
their  disapprobation  of  the  sale  and  refused  to  convey 
the  legal  estate, — in  such  case,  I  am  of  opinion,  that  if 
the  purchaser  came  to  obtain  the  assistance  of  this 
Court  for  the  conveyance  of  the  legal  estate,  he  would 
be  required  to  prove,  that,  as  against  the  son,  he  was 
entitled  to  that  relief.  In  other  words,  I  am  of  opinion 
that  the  burden  of  proving  the  straightforwardness  of  the 
transaction  would  rest  upon  the  purchaser. 

I  think  here  that  this  burden  falls  on  the  Plaintiff, 
and  I  am  of  opinion  that  he  has  not  fulfilled  the  task 
which  he  has  to  perform. 

I  consider  that  the  Plaintiff  comes  before  this  Court 

saying. 
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saying,  in  efTect,  this  : — the  transaction  of  July^  1839,  1861. 
18  one  which  was  left  incomplete,  which  I  seek  to 
have  completed.  So  saying,  he  is  bound  to  prove  that 
the  character  of  the  transaction  is  such  as  this  Court 
will  approve  of.  It  is  quite  distinct  from  the  case  of  a 
completed  transaction,  where  the  Plaintiff  is  ownerat 
law  as  well  as  in  equity,  and  merely  seeks  to  enforce 
rights  which  attach  to  this  character,  as  such  legal  and 
equitable  owner,  such  as  restraining  a  tenant  from  com- 
mitting waste,  or  to  prevent  the  persons  who  claim  the 
beneficial  interest  from  entering  upon  his' estate  and 
disturbing  his  possession,  in  which  cases,  until  steps 
have  been  taken  to  set  aside  the  deed,  the  Court  will 
give  the  Plaintiff  the  relief  he  seeks.  The  Plaintiff  does 
not  come  here  for  any  such  relief,  but  he  comes  here  to 
induce  this  Court  to  clothe  him  with  the  character  of 
legal  owner ;  but  in  order  to  do  this,  in  a  case  where 
his  equitable  ownership  is  disputed,  he  must  shew  that 
his  title  to  it  is  clear.  Neither  is  this  a  case  where  the 
observation  applies,  which,  in  most  cases,  deservedly  has 
great  weight  with  the  Court,  viz.,  that  the  parties  cannot 
be  restored  to  their  former  position.  As  between  the 
Plaintiff  and  the  teuants  for  life  the  argument  would 
have  great  weight,  but  it  does  not,  in  my  opinion,  apply 
to  children.  The  children,  the  owners  of  the  reversion, 
got  nothing,  and  the  question  is,  whether  by  reason  of 
their  having  executed  the  deed  of  1839,  and  by  reason  of 
the  Plaintiff  having  paid  350/.  to  their  father,  their  trustee 
must  be  compelled  to  convey  away  their  estate. 

I  think,  for  the  reasons  I  have  stated,  that  this  Court 
ought  not  to  interfere. 

I  have  purposely,  in  the  observations  I  have  made, 
omitted  all  mention  of  the  other  question,  which  was 
fully  discussed  before  me,  viz.,  whether  Clara  Alexander 

was 
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was  adult  when  she  executed  the  deed.  If,  in  all  other 
.respects,  the  transaction  had  been  unexceptionable,  I 
should  not  have  allowed  her  to  dispute  it  now,  on  the 
ground  that  she  was  an  infant  at  that  time.  I  fully 
accede  to  the  doctrine  laid  down  in  Cory  v.  Gertchen  {a); 
Wright  v.  Snotoe{b),  and  that  class  of  cases ;  but  as  I 
decide  this  case  apart  from  that  consideration,  I  think 
it  superfluous  to  consider  whether,  on  the  balance  of 
testimony,  she  was  or  was  not  an  infant  at  that  time. 


If  this  is  a  case  in  which  the  Court  of  Chancery  will 
not  interfere  on  behalf  of  the  Plaintiff,  it  is  also  one  in 
which  it  will  give  the  Defendants  no  active  assistance. 

I  must  therefore  dismiss  the  bill  without  costs  as 
against  all  the  Defendants,  except  Mr.  Hodgson  the 
'  trustee,  against  whom  it  must  be  dismissed  with  costs. 
He  has  acted  with  perfect  propriety,  taking  no  pait  on 
either  side,  but  submitting  to  act  as  the  Court  shall 
direct,  and  he  therefore  must  have  his  costs  from  the 
Plaintiff. 

(a)  2  Madd.  40.  (b)  2  De  G,  ^  Smale,  321. 


Note. — ^Tlie  Plaintiff  lodged  an  appeal,  but  the  hearing  has  been 
postponed  by  negociations  for  a  compromise. 
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OWENS  V.  KIRBY. 

Mar.  19,  23. 

rpHE  Defendant^  Mr.  Kirby,  a  certificated  convey-  An  agent,  who 

•*■      ancer,  had  been  in  the  habit  of  investing  moneys  mon^^matters 

for  Mr.t/oAnOu'en^in  mortgages  and  annuities.  Amongst  andinveat- 

such  securities  were  two  given  by  persons  named  Woods  principal,  ren- 

and  Coles.    The  Defendant  managed  these  matters  for  dered  accounts 

charging  in- 
Mr.  Owens,  and  he  sent  him  annual  accounts  and  de-  terest  on  the 

scriptions  of  the  securities ;  these  extended  from  1843  J^jf^^anJ 

to  1868.    These  accounts  gave  Mr.  Owens  credit  for  the  representing 

interest  as  received  in  respect  of  Woods'  and  Coles'  secu-  no^arreaM^Ho 

ritieSy  and  they  also  shewed  the  balance  due  from  Mr.  ^^  ?^^^  o^®' 

Kirhy  to  Mr.  Owens,  which  the  Defendant  duly  paid  to  appearing  due 

Mr.  Owens.     In  the  descriptions  of  the  securities,  it  was  °"  ""^'^  *S;  , , 

^  '       ^        counts.     ifc/J, 

also  stated,  that  there  were  no  arrears  on  those  securities,  that  the  agent 

could  not,  ou 
the  death  T>f 
In  May,  1849,  Mr.  John  Owen  died,  and  the  Plaintiff  the  principal, 

chaff  e  his  69* 

was  his  representative.     Mr.  Kirby  claimed  a  balance  to  ^^te  %\^\^  ^^ 

be  due  to  him  from  Owens'  estate  and  insisted  that  he  interest,  on  the 

plea  that  it  had 
bad  a  lien  for  it  on  the  mortgage  deeds  which  were  in  not  been  ac- 

his  possession.   By  the  decree,  the  accounts  were  ordered  f      thc^mo  t- 

to  be  taken.     In  taking  them,  Kirby  insisted,  notwith-  gagors,  but  had 

standing  the  accounts  rendered  by  him,  that  he  had  paid  by^the^agenuo 

io  John  Owens,  in  respect  of  Woods'  and  Cofes' mort-  the  principal 

-  -  ^ ,  1         111  •      1  /.         1  .  -  for  his  accom- 

gages,  450/.  more  than  he  had  received  from  him,  and  modation.  He 

this  was  allowed  to  him  by  the  Chief  Clerk.  '^f'^  however, 

''  allowed  to  use 

the  name  of 

Kirby  stated  by  his  answer  as  follows  :—  tivwTthr**^ 

"  I  had  never  received  the  interest  in  respect  of  the  principal  to  re- 

*^  cover  what 

said  mortgage  debts,  and  I  credited  John  Owens  with  might  be  due 

the  receipt  thereof  and  paid  the  balances  to  him,  only  J^ilJrs^on"^^" 

with  a  view  of  preventing  John  Owens  suffering  any  giving  an  in- 

demnity. 
inconvenience  from  the  nonpayment  thereof,  and  that 

by 
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by  my  statement  in  the  last-mentioned  account,  that  no 
interest  was  in  arrear,  I  meant  that  no  interest  was  iu 
arrear  and  due  to  him,  inasmuch  as  I  had,  out  of  my 
own  moneys,  advanced  to  him  the  interest  iu  the 
manner  aforesaid.  And  I  humbly  submit  whether  I  am 
to  lose  the  whole  of  the  sums  so  paid  by  me  as  afore- 
said. I  made  the  payments  bond  fide,  and  I  have  no 
doubt  that  the  testator  would  have  repaid  me.  I  was  in 
no  way  responsible  for  the  sufficiency  or  deterioration 
of  the  securities,  and  the  testator  knew  the  securities 
were  deficient." 


The  case  came  on  upon  a  summons  to  vary  the  Chief 
Clerk's  certificate  and  for  further  consideration. 


Mr.  Lloyd  and  Mr.  Renshaw  for  the  Plaintiff.  Kirby 
was  agent  both  for  Owens  and  for  the  mortgagees,  and 
the  advances  made  by  him  were  made  to  the  latter  and 
not  to  the  former.  Kirby  is  estopped  from  saying  he 
did  not  receive  the  interest  accounted  for  by  him,  both 
by  the  representations  in  his  account  and  by  the  pay- 
ment of  the  balances ;  Rapp  v.  Latham  (a). 

Mr.  Osborne,  contra,  argued,  that  in  taking  the 
accounts  Kirby  must  have  credit  for  all  his  advances 
to  the  testator,  and  that  the  course  of  dealing  between 
the  testator  and  Kirby,  on  other  occasions,  shewed  that 
an  understanding  or  agreement  existed  between  them 
that  the  moneys  advanced  in  respect  of  the  securities 
were  to  be  allowed  to  Kirby  if  not  ultimately  recovered 
by  him. 


ITie  Master  of  the  Rolls. 

March  23.         ^^  ^^^  ^^^^  I  &™  of  opinion  that  the  allowance  of 
these  sums  cannot  be  permitted  by  the  terms  of  the 

decree 

(a)  2  Barn.  Sf  Aid.  795. 
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decree,  and  on  reference  back  to  my  notes  of  what       1861. 
occurred  on  the  2nd  July^  1867,  I  am  satisfied  that  it 
was  not  intended  that  they  should  be  allowed. 

I  have  again  looked  oyer  the  evidence  to  see  if  I  came 
to  a  just  conclusion  on  the  matter.  From  the  accounts 
rendered  by  the  Defendant  and  his  correspondence  with 
the  testator,  it  is  plain,  either  that  the  Defendant's  em- 
ployment was  in  the  nature  of  a  del  credere  commission, 
or  that  he  undertook  to  make  good  the  payments  of  the 
mortgagors  to  the  testator. 

If  that  were  not  the  contract,  he  himself  stated  to  the 
testator  that  no  arrears  were  due  on  the  mortgages,  and 
I  am  of  opinion  that  it  does  not  now  lie  in  the  Defend- 
ant's mouth  to  say  there  has  been  no  payment.  The 
425/.  must,  therefore,  be  disallowed,  and  the  certificate  of 
the  Chief  Clerk  reformed,  but  the  decree  must  be  made 
without  prejudice  to  the  Defendant's  right  to  recover 
from  the  mortgagors  anything  due  from  them,  and  he 
must  have  liberty  to  use  the  name  of  the  Plaintiff  for 
that  purpose  on  giving  him  a  proper  indemnity. 

Note.— 5«e  Shaw  v.  Fieton,  4  Barn,  4-  Cr.  728;  Skyring  v. 
Greenwood,  4  Bam,  Sr  Cr.  281  ;  Denbif  v.  Moore,  1  Bam,  if  Aid, 
VIZ  ;  Cave  v.  MUU  (£jrcA.)  27  Feb,  1862;  and  Clifton  v.  Cockburn, 
3  Myl,  i  K.  76. 
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VAUGHTON  V.  NOBLE. 


Jl%23. 


A  ftind  was  "E^^  ^^  settlement  made  on  the  marriage  of  John 
ffllild  iuT  Oughton  with  Mary  his  wife,  in  1801,  certain 

■ucceisivelyfor  property  was  assigned  to  trustees,  in  trust  for  Mr. 
jnainder  tothe  Oughton  for  life,  with  remainder  to  Mrs.  Oughton  for 
husband  abso-  life,  and  with  remainder  to  the  personal  representative 

husband  be-  of  Mr.  Oughton. 
came  bank- 
rupt, and  the 
trwitee  pur-  p^rt  of  the  settled  property  con&isfted  of  a  portion  of  the 

husband's  in-  estate  of  a  testator  which  realised  3,000/.  John  Oughton 
foi^di  from^he  ""^^^^^^^  ^^  ^^  ^^^  executor  of  the  testator,  but  he  did 
assignees,  not  pay  it  over  to  the  trustees  of  his  marriage  settle- 
menTbetvfe'etr  OQ^Q^*     ^^^  became  bankrupt  in  1819,  and  the  amount 

the  trustee  and  received  by  him  was  proved  by  the  trustees  in  the  bank- 

tbe  husband  to  j  r  j 

divide  the         ruptcy,  on  which  proof,  1,800/.  was  in  1821  paid  for  the 

profit.    The      g^g^  dividend,  and  was  invested. 

money  was 

part  of  the  ^^  1826,  Edward  Moore  Noble  (the  then  sole  trustee 

ISeltonlikB     ^^  ^^®  marriage  settlement)  entered  into  an  agreement 

death  of  the      with  Mr.  Oughton  to  purchase  from  his  assignees,  out  of 

telSee^wuU*    the  trust  funds  and  on  their  joint  account,  Mr.  Oughion's 

claim  no  bene-  interest  in  the   trust  funds  under  the  settlement,  for 

the  purchase,     I98OO/.  The  trustees  sold  out  the  first  dividend  under  the 

and  that  the      bankruptcy,  which  had  been  invested,  and  effected  the 

fund  belonged  t  »       r   .     1    .^ 

exclusively  to    purchase.     In  July,  1827,  the  assignees  assigned  Mr. 

tot%7s^rfX     Oughton's  interest  in  the  trust  funds  to  Mr.  Oughton. 
husband. 

In  the  same  year  (1827)  a  further  dividend  was  paid, 
which  was  invested  in  1,000/.  £3  per  Cents. 

By 
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By  a  memorandum  of  agreement  dated  the  22nd  of  1861. 
February f  1828,  and  made  between  John  OughUm  and 
Edward  Moore  Nohle^  after  reciting  the  settlement  and 
the  bankruptcy  of  John  Oughton,  and  the  assignment 
to  him,  by  his  assignees,  of  his  contingent  interest  in 
the  trust  funds  under  the  said  settlement,  and  that  the 
purchase  had  been  made  jointly  by  them,  John  Oughton 
and  Edward  Moore  Noble,  under  an  arrangement  that 
the  purchase-money  should  be  paid  by  Edward  Moore 
Noble  out  of  the  settlement  money,  and  that  accordingly 
Edward  Moore  Noble  sold  the  1,884/.  16^.  4d.  stock, 
and  added  out  of  the  trust  funds  such  small  further  sum 
as  aforesaid  to  make  up  the  purchase-money,  leaving  of 
the  trust  funds  the  sum  of  1,300/.  stock,  and  17/.  \5s.  3d, 
cash,  in  the  hands  of  Edward  Moore  Noble,  it  was 
thereby  declared,  that  such  purchase  was  made  on  the 
joint  account  of  John  Oughton  and  Edward  Moore 
Noble,  and  that  John  Oughton,  his  executors  and  admi- 
nistrators, should  be  trustees,  as  to  one-half  of  the  pur- 
chase, for  Edward  Moore  Noble.  And  it  was  thereby 
agreed,  that  all  profit  or  loss  arising  or  attending  upon 
the  purchase,  and  the  future  execution  of  the  trusts  of 
the  indenture  of  settlement,  as  respected  the  3,000/., 
should  be  received,  paid  or  borne  by  John  Oughton  and 
Edward  Moore  Noble,  their  executors,  administrators 
and  assigns,  in  equal  shares  and  proportions,  and  that 
the  sum  of  17/.  16$.  Zd.  should  be  applied  in  part  pay- 
ment of  the  expenses  attending  the  completion  of  the 
purchase,  and  that  the  sum  of  1,300/.  £3  per  Cent. 
Consolidated  Bank  Annuities,  therein  mentioned,  then 
standing  in  the  name  of  the  said  Edward  Moore  Noble 
in  the  books  of  the  Governor  and  Ck)mpany  of  the 
Bank  of  England,  sliould  not,  on  any  account  whatever, 
be  sold  or  otherwise  disposed  of  during  the' joint  lives 
of  the  said  John  Oughton  and  Mary  his  wife,  and  that 
the  dividends  arising  therefrom  during  such  joint  lives, 

D  2  after 
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1861.  after  payment  of  the  expenses  therein  mentioned,  shoald, 
as  and  when  the  same  should,  from  time  to  time,  amount 
to  100/.,  be  laid  out  in  the  purchase  of  like  Bank  An- 
nuities. And  it  was  thereby  further  agreed,  that  subject 
to  the  rights  of  Mary  Oughton,  her  executors,  adminis- 
trators or  assigns,  John  Oughton  and  Edward  Moore 
Noble,  their  executors,  administrators  or  assigns,  shoul(jl, 
after  the  decease  of  either  of  them  John  Oughton  and 
Mary  his  wife,  be  jointly  interested  in,  and  entitled  to, 
the  said  1,3002.  £3  per  Gent.  Bank  Annuities,  and  all  the 
dividends  thereof,  in  equal  shares  and  proportions,  but 
that  the  whole,  or  such  parts  thereof  as  might  become 
necessary,  should  be,  in  the  first  place,  applied  to  the  full 
satisfaction  of  any  right,  claim  and  interest  Mary 
Oughton  might  have,  in  the  event  of  her  surviving  John 
Oughton,  in  and  to  the  1,800/.  stock,  and  the  dividends 
thereof,  or  in  or  to  any  other  part  or  parts  of  the  sum 
of  3,000/.  trust  money,  or  the  interest  or  dividends 
thereof;  and  if  the  whole  1,300/.  stock,  and  the  divi- 
dends thereof,  should  be  exhausted  in  paying  Mary 
Oughton  the  interest  or  dividends  she  might  be  entitled 
to  in  respect  of  the  3,000/.  trust  money,  then  that  the 
executors  or  administrators  of  John  Oughton  and 
Edward  Moore  Noble,  his  executors  or  adminis- 
trators, should  from  time  to  time  make  good  all  de- 
ficiencies in  equal  shares  and  proportions,  or  otherwise 
the  1,300/.  stock,  and  the  accumulations  thereof,  should 
remain,  and  all  deficiencies  of  dividends  between  the 
same,  and  the  dividends  or  interest  upon  the  said  3,000/. 
trust  moneys,  should  from  time  to  time  be  made  good 
to  Mary  Oughton  during  her  life  by  the  executors  or 
administrators  of  John  Oughton  and  Edward  Moore 
Noble,  his  executors  and  administrators,  in  equal  shares 
and  proportions. 

John  Oughton  died  in  1849,  and  the  Plaintiff  was 
his  executor. 

Mary 
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Mary  Oughton  died  in  1859,  having  received  the  in-        1861. 
come  of  the  trust  fund  (3,402/.  Consols),  part  of  which 
had  been  purchased  with  139/.  advanced  by  the  ex- 
ecutors of  Edward  Moore  Noble. 

This  bill  was  filed  by  the  executor  of  Mr.  Oughton 
against  the  executors  of  Mr.  Edward  Moore  Noble,  in- 
sisting that  the  agreement  of  the  22nd  of  February, 
1828,  was  invalid  in  equity,  and  that  the  purchase 
enured  solely  4br  the  benefit  of  John  Oughton* 

Mr.  Selwyn  and  Mr.  Boyle  for  the  PlaintiiF,  argued, 
that  this  was  the  case  of  a  purchase  of  the  trust  property 
by  a  trustee,  and  that  it  could  not  stand.  That  the 
consideration  paid  by  him  was  inadequate,  the  fund 
applied  in  payment  being  the  trust  fund  itself,  which, 
with  the  income,  was  liable  to  be  impounded  to  make 
up  the  original  trust  fund,  and  to  provide  for  the  widow's 
life  interest. 

Mr.  -R.  Palmer  and  Mr.  T.  Stevens,  for  the  De- 
fendants, argued,  that  the  purchase  by  Mr.  Noble,  and 
the  agreement  of  1828  was,  as  against  Mr.  Oughton, 
perfectly  valid ;  for  that,  upon  the  bankruptcy,  the  whole 
interest  of  Mr.  Oughton  passed  to  his  assignees,  so 
that  Mr.  Noble  was  no  longer  a  trustee  for  Mr.  Oughton, 
but  for  the  assignees,  who  alone  could  impeach  the 
transaction.  Secondly,  that  full  consideration  had 
been  given,  and  that  the  transaction,  having  been  long 
acquiesced  in,  could  not  now  be  disturbed. 

The  Master  of  the  Rolls. 

I  think  the  Plaintiff  is  entitled  to  a  decree.     In  the 
first  place  I  will  consider  how  the  matter  would  stand 
in  the  absence  of  the  agreement  of  the  22nd  of  Feb- 
ruary, 
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1861. 


Vauohton 


ruary^  1828|  and  what  would  have  been  the  rights  and 
interests  of  the  parties  if  that  had  not  occurred. 

The  case  is  this: — A  sum  of  3,0002.  is  assigned  to  the 
trustees  of  the  marriage  settlement  in  trust  for  the  hus- 
band for  life,  with  remainder  to  the  wife  for  life,  with 
remainder  to  the  husband  absolutely.  The  fund  is  not 
paid  over  by  the  husband,  who  becomes  bankrupt,  and 
the  trustees  prove  for  the  amount  under  his  bankruptcy. 
A  dividend  of  1,800/.  is  paid  to  the  trusted  on  the  trusts 
of  the  original  settlement,  which  trusts  then  were,  for  the 
assignees  during  the  life  of  the  husband,  with  remainder 
to  the  widow  for  life,  with  remainder  to  the  assignees 
absolutely.  The  assignees  think  fit  to  sell  the  husband's 
interest  for  1,800/.,  which  is  paid  out  of  the  trust  funds, 
the  trustee  himself  paying  nothing.  There  remained  of 
the  trust  fund  a  small  sum  of  Consols.  After  that  the 
trustees  became  entitled  to  a  further  dividend  of  817/., 
which  was  invested  in  1,000/.,  and  was  paid  to  the  trustees 
to  replace  the  trust  fund  and  on  the  same  trusts.  The 
second  dividend  was  therefore  for  the  husband  for  life, 
or  his  assignees,  with  remainder  to  the  wife  for  life,  with 
remainder  to  the  husband  or  his  assignees.  To  whom 
do  the  dividends  belong?  I  assume  by  force  of  the 
contract  the  assignees  have  given  up  all  interest  in  it 
and  took  back  no  interest.  The  argument  is,  that  this 
was  not  the  property  of  the  husband;  and,  although 
the  original  trusts  of  the  original  settlement  would 
attach,  yet  as  the  assignees  had  no  interest,  and  the 
husband  had  no  interest,  the  funds  are  bona  vacantia 
belonging  to  the  crown. 


I  am  of  opinion  that  the  original  rights  of  the  cestuis 
que  trust  revived,  if  the  assignees  repudiated  their 
interest,  subject  to  this: — That  the  husband's  interest 
was  still  liable  to  make  good  to  the  other  cestui  que 

trust 
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truit  her  intereBt  in  the  trust  fand»  and  therefore  the  1861. 

whole  of  the  husband's  life  interest  was  properly  applied  ^^^^^^^^ 
in  restoring  or  recouping  to.  the  original  trust  the  fund         ^^"^^ 

so  as  to  secure  the  life  estate  of  the  widow*  Noblb. 


I  am  asked  what  would  have  taken  place  if  the  hus* 
band  had  died  immediately  afterwards,  and  it  is  said  that 
there  was  no  fund  to  make  good  tlie  life  interest  of  the 
widow ;  but  I  am  of  opinion  there  was,  and  that  if  the 
husband's  interest  revived,  it  was  liable  to  make  good  the 
interest  of  the  wife,  and  that  for  that  purpose  the  corpttt 
of  the  fund  ought  to  have  been  applied,  and  she  might 
have  received  the  whole  of  it :  if  that  proved  insufficient, 
it  would  be  the  common  case  where  a  trust  fund  has  been 
misapplied,  and  the  widow  would  have  been  the  loser. 

But  I  do  not  understand  by  what  species  of  leger- 
demain or  shuffling'  of  the  cards  it  is  possible  to  give 
the  trustee  any  interest  in  the  fund :  independent  of  the 
agreement,  it  was  no  more  his  than  any  stranger's. 
If  he  was  a  trustee  he  was  a  trustee  for  the  original 
cestuis  que  trvst,  if  the  assignees  repudiated  the  interest 
of  the  cestui  que  trust,  to  which  they  were  entitled. 

Thus  it  would  have  stood  if  there  had  been  no  agree- 
ment :  the  agreement  was  an  agreement  of  the  husband 
by  which  the  husband  and  trustee  agree  to  divide  the 
trust  fund,  but  this  clearly  is  a  transaction  which  cannot 
stand.  If  it  is  a  gift,  it  is  equally  impossible  that  it  can 
stand,  because  a  cestui  que  trust  cannot  give  a  benefit  to 
a  trustee;  and,  if  treated  as  a  gift,  that  supposes  that  the 
husband  was  entitled  to  the  fund,  but  what  interest  he 
had  was  subject  to  making  good  the  wife's  interest.  I  am 
of  opinion,  therefore,  that  the  Plaintiff  is  entitled  to  a 
decree.  It  is  observed,  that  when  this  agreement  is  set 
aside,  the  fund  will  ^belong  to  the  assignees ;  but  I  am  of 

opinion 
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opinion  the  assignees  have  sold  their  interest,  and  that 
the  agreement  does  not  vary  the  rights  in  any  way. 
I  do  not  set  aside  the  agreement  because  it  amounts  to 
nothing,  but  I  am  ready  to  declare  that  it  is  void  and 
of  no  effect.  I  will  make  a  declaration  that  afler  pay- 
ment to  the  widow  of  what  is  due  to  her,  and  of  the 
139/.  advanced  by  the  trustee,  the  funds  belong  to  the 
personal  representatives  of  the  husband. 


FORREST,  on  behalf,  &c.  v.  THE  MANCHESTER, 

SHEFFIELD  AND  LINCOLNSHIRE  RAILWAY 

COMPANY. 

May  28,  30. 
Arailwaycom-  fFlH IS  railway  company  was  incorporated  by  act  of 

pany  had  au-        ■  _.  .  ,     ,  ,  /.       . 

tliority  to  keep  parliament,  with  the  usual  powers,  for  the  purpose 

forthe'^Tr!'*  of  making  and  maintaining  the  railway.  The  185th 
poses  of  a  section  of  the  consolidated  act  (a),  apparently  as  a  sub- 
thaTsuch  ve*-    8^'*^*^  ^^^  ^  bridge    over  the  river  Humler  at  JTu//, 

seU  when  provided  as  follows  :  — 
otherwite  un- 
employed, a  That  with  respect  to  the  Humher  Piers  and  Steam 
might  be  used  .  *^ 
bythecompany  Communication^  it  should   be  lawful  for  the  company 

triDsi[o"t"e^Bea    '^^^^'^Y  incorporated  to  establish  and  maintain,  within 

A  company   the  limits  of  220  yards  measured  westwards  from  the 

for^h^purpose  centre  of  the  haven  or  creek  of  New  Holland  aforesaid, 

of  making  a      and  such  other  limits  as  comprised  the  said  Number 

railroad  can- 

not,  with  the      Piers  and    Steam    Communication    at    New   Holland 

of"the^wr  8f'^''®s»*^^>  »^®a°^  °r  ^^^^^  ^^^^'  fl^a^s  or  rafts,  for  the 
holders,  carry  conveyance  of  carriages,  horses,  cattle,  goods,  wares, 
tinc^  fronf  the*  merchandise  and  other  portable  articles  and  foot  pas- 
purposes  for  sengers,  over  and  across  the  river  Humber,  from  any 
incorporated.  P^^^  within  the  limits  aforesaid,  within  the  parish  of 
JSarrow-vpon-Humber,  in  the  parts  of  Lindsey  in  the 
county  of  Lincoln  to  the  town  or  borough  of  Kingston^ 

upon^ 
(o)  12  4-13  Vict,  c,  IxxxL 
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npon-HuU  and  back^  and  from  time  to  time  to  do  all        186U 
other  things   necessary  for  establishing,   maintaining^      ^-^v-^ 
regulating  and  managing  the  said  communication,  and        o^^**^ 
making  the  same  as  useful  and  advanta8:eou8  to  the         ^"^ 
public  as  might  be  ;  and  that  all  persons,  with  carriages,  &c.  Rail.  Co. 
horses,  cattle,  goods,  wares  and  merchandize,  and  all 
foot  passengers,  should  have  liberty  to  pass,  by  the  boats 
of  the  said  company,  from  any  point  within  the  limits 
aforesaid  in  the  parish  of  Sarrow-vpon-Humber  to  the 
town  or  borough  of  Kingston-vpon-Hull  aforesaid  and 
back,  upon  payment  of  the  respective  tolls  thereinafter 
granted." 

The  company,  for  the  purposes  of  this  ferry,  had 
eight  steamers  which,  with  boats,  &c.  &c.  had  cost  them 
48,000Z.  and  they  had  for  ten  years  employed  some  of 
them,  from  time  to  time,  when  not  required  for  the  ferry 
service,  in  taking  passengers  on  excursion  trips  down 
the  Humher  to  Spurn  Point,  a  headland  running  into 
the  German  Ocean,  at  a  distance  of  twenty-eight  miles 
from  Hull. 

The  Plaintiff,  who  held  82/.  in  the  stock  of  the  rail- 
way company,  instituted  this  suit  in  September,  1860, 
'*  on  behalf  of  himself  and  all  other  the  shareholders  in 
the  Manchester,  Sheffield  and  Lincolnshire  Railway  Com- 
pany, except  such  of  the  shareholders  as  were  named 
Defendants,"  insisting  that  the  railway  company  had 
not,  by  virtue  of  the  act  or  otherwise,  power  or  authority 
to  convey  or  carry,  in  or  by  boats,  floats  or  rafts,  pas- 
sengers, cattle  or  goods  to  any  place  or  spot  other  than 
the  town  or  borough  of  Kingston-upon-Hull  and  back, 
and  that  the  railway  company  were  not  justified  in  con- 
veying persons  to  Spurn  Point  and  back,  and  that  such 
practice  was  an  excess  and  violation  of  the  powers  of 
the  company.     He  alleged  that  such  practice  was  not 

only 
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only  highly  improper  and  objectionable  on  the  ground 
that  it  was  not  sanctioned  by  the  powers  given  to  the 
railway  company,  but  that  it  was  greatly  prejudicial  to 
a  company  called  '*  The  Gainsborough  United  Steam 
ftcTlaAiLVco!  Packet  Company  {Limited)" 

The  Plaintiff  prayed  a  declaration  that  the  railway 
company  were  not  authorized  or  empowered  to  convey, 
and  were  not  justified  in  conveying,  in  boats  or  yessels, 
passengere,  cattle  or  goods,  from  the  said  town  of 
Kingston-upon-Hull  to  Spurn  Point  and  back,  or  to 
convey  or  carry  passengers,  cattle  or  goods,  in  boats  or 
vessels,  from  or  to  any  place  except  over  and  across  the 
river  Humber  within  the  limits  mentioned  in  the  act  and 
back,  and  for  an  injunction. 

The  Defendants  insisted  that  they  had  a  right  to  use 
their  steamboats,  when  not  required  for  the  purposes  of 
the  ferry  across  the  Humber,  in  excursions  to  Spurn 
Point.  They  gave  evidence  that  these  boats  were  never 
all  in  use,  at  the  same  time,  for  the  purposes  of  the 
ferry,  and,  but  for  their  employment  in  excursions,  they 
would  have  been  lying  idle  and  profitless  to  the  com- 
pany. That  the  object  of  the  company  was,  "  to  pro- 
fitably employ  such  of  their  steamboats,  kept  for  the 
purposes  of  the  packet  service  across  the  Humber,  as 
were  not  at  the  time  required  for  the  purpose  of  such 
ferry,  instead  of  permitting  the  same  to  be  idle  and  un- 
profitable.** 

The  Defendants  also  stated,  that  the  Plaintiff  was  a 
shareholder  in  the  rival  steam-packet  company,  and  that 
this  suit  was  instituted  to  promote  his  interest  in  that 
character,  and  not  to  promote  the  interest  of  the  share- 
holders in  the  railway  company,  in  whose  behalf  he 

professed  to  sue. 

The 
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The  PlaiDtifF,  being  cross-examined,  stated,  that  his        1861. 
interest  in  the  packet  company  was  360Z.,  that  the      ^-•^'-^^ 
excursion  traffic  interfered  greatly  with  the  profits  of  ,, 

that  company,  and  which  loss  he  was  desirous  of  pre-  ,,  "^"^ 
Tenting.  That  this  was  the  principal  reason  for  the  &c.  Rail.  Ca 
institution  of  this  suit,  and  that  he  should  not  have 
thought  of  such  a  suit,  but  for  the  loss  occasioned  to 
the  packet  company.  He  also  stated  as  follows: — 
''  I  am  a  director  of  the  packet  company;  the  directors 
of  the  packet  company  directed  the  institution  of  this 
suit,  and  indemnify  me  against  the  costs." 


Mr.  Selwyn  and  Mr.  Karslakey  for  the  Piaintifil  The 
acts  complained  of  are  not  within  the  powers  of  this 
corporation,  and  cannot  be  confirmed  by  a  general 
meeting;  Fo8Sv.Harbottle(a).  A  company  incorporated 
for  one  purpose  cannot  employ  its  funds  in  another  and 
distinct  business ;  thus,  a  railway  company  cannot 
pledge  its  funds  for  the  support  of  a  steam-packet  com- 
pany in  connexion  with  it;  Colman  v.  The  Eastern 
Counties  Railway  Company  (ft).  So  a  railway  company 
has  no  general  trading  powers  ;  Cohen  v.  Wilkinson  (c) ; 
and  is  bound  to  apply  all  its  moneys  and  profits  for 
the  purposes  directed  and  provided  for  by  the  act  of 
parliament  and  for  no  other  purpose  whatever ;  Salomons 
y.  Laing  (df).  Again,  a  company  cannot,  against  the 
will  of  a  single  shareholder,  divert  the  moneys  of  the 
company  from  the  specific  purposes  pointed  out  by  their 
act;  Bagshaw  v.  The  Eastern  Union  Railway  Com- 
pany {e). 

Applying  these  principles  to  the  present  case,  it  is 

evident 

(a)  2  Hare,  493,  504.  (d)  12  Beav.  339. 

(6)  10  Beav.  1.  (c)  7  Hare,  114;    2   Mac.  4" 

(c)  12  Btav.  136.  *  Gor,  389 ;  2  Hall  if  Txvells,  201. 
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1861.       evident  that  the  powers  of  the  company,  in  respect  of 

^'^'^^^^      steamers^  is  limited  to  the  service  of  the  ferry  in  crossing 

„,  the  river  Humber,  and  that  the  application  of  them  to 

The         any  other  purpose  is  ultra  vires. 
Manchester,       "  *      * 

&c.  Rail.  Co. 

By  excursions  out  to  sea,  the  steam-boats  incur  great 
risk  from  collision  and  damage  in  passing  the  numerous 
vessels  bound  for  Hull,  and  which  might  greatly  pre- 
judice the  shareholders  in  the  railway  company.  Even 
if  this  mode  of  employing  their  plant  be  profitable  to 
the  company,  still  it  cannot  be  justified  ;  thus  a  railway 
company  has  been  restrained  from  trading  in  coals, 
though  it  was  highly  profitable;  Attorney-Oeneral  v. 
Great  Northern  Railway  Company  (a). 

We  admit  that  these  excursion  trips  have  been  going 
on  for  ten  years ;  but  no  time  can  sanction  a  company 
in  acting  in  direct  violation  of  its  powers ;  it  is  a  con- 
tinuing breach  of  them,  and  the  longer  it  has  been 
allowed  to  go  on,  the  stronger  is  the  reason  for  now 
putting  a  stop  to  it. 

Mr.  jR.  Palmer  and  Mr.  Speed  for  the  Defendants. 
The  acts  complained  of  are  within  the  powers  of  the 
company,  and  this  case  wholly  differs  from  those  cited. 
Here  the  company  are  not  only  authorized,  but  are 
bound  to  keep  steamers  (s.  1 85)  for  the  accommodation  of 
the  public,  and  not  only  for  railway  travellers,  but  for 
**  all  foot  passengers."  Every  shilling  laid  out  in  steam 
vessels  has  been  in  conformity  with  the  authority  given 
to  and  in  discharge  of  the  duty  imposed  upon  the 
company. 

There  is  nothing  which  prohibits  the  company  from 

turning 
(tf)  1  Drew,  4"  SmaU,  154.      . 
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For  REST 


turning  the  vessels,  which  are  not  in  use  at  the  ferry,  to  1861. 
other  profitable  purposes ;  are  they  bound  to  let  their 
surplus  stock  lie  idle  and  unprofitable  ?  The  require- 
ments of  the  public  at  the  ferry  differ  at  different  times;  Thb 
thus, on  market  days,  twice  the  power  is  required  of  that  &c.  Rail.  Co! 
on  ordinary  days.  Is  the  company  to  be  prevented 
employing  their  unemployed  vessels,  are  they  prohibited 
from  letting  them  out,  or  cannot  they  arrange  with  the 
captains  for  their  employment?  In  Simpson  v.  The 
Westminster  Palace  Hotel  Company  (a),  it  was  held, 
that  the  property  of  a  company  might  be  used  in  a  way 
not  strictly  contemplated,  so  as  to  make  it  profitable. 

Secondly,  the  Plaintiff  is  estopped  by  his  acquiescence, 
for  the  habit  of  employing  excursion  boats  has  been  ex* 
isting  for  the  last  ten  years,  and  was  public  and  no- 
torious ;  Graham  v.  The  Birkenhead,  ^c.  Railway 
Company  (6) ;  Hodgson  v.  The  Earl  of  Powis  (c). 

Thirdly,  this  is  a  case  of  champerty  and  maintenance,  ' 
in  which  the  Court  ought  not  to  interfere.    The  Plaintiff 
represents,   and  is  indemnified  by,  a  rival  company; 
Prosser  v.  Edmonds  (d).    They  also  referred  to  Rogers 
V.  7%tf  Oxford,  ^c.  Railway  Company  (e). 

Mr.  Selwyn  in  reply.  Graham  v.  The  Birkenhead,  ^c. 
Railway  Company  (/)  depended  on  a  different  prin- 
ciple ;  for,  in  that  case,  there  had  been  a  large  outlay  of 
money,  with  the  acquiescence  of  the  Plaintiff,  in  i^orks 
which  would  become  useless  if  stopped.  It  proceeded 
on  the  principle  laid  down  in  The  Duke  of  Beaufort  v. 
Patrick  {g),  and  The  Somerset  Coal  Canal  Company  v. 

Harcourt. 

(a)  2  De  GeJ,  FUher  ^  J.  (d)  I  Youfige^ColL(Ex.)4Sl. 
141 ;  8  fi.  o/L.  Cat.  712.  (e)  25  Beao.  322. 

{b)  2  Mac.  4-  Gor.  146.  (/)  2  Mac.  *  Gor.  157. 

(c)  12  Bcav.  392;  1   De  G.,         {g)  17  Beav.  60. 
M.  ^  G.  6. 


Forrest 
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Harcatart  (a).  But  here  the  Defendants  say,  that  no 
extra  money  has  been  laid  out  for  the  purposes  of  the 
excursion  trips. 


&c.  Raii..  Col  The  simple  answer  to  the  argument  as  to  maintenance 
is,  that  the  Plaintiff  has  a  substantial  interest  iu  the 
railway  company,  which  be  has  a  right  to  protect. 


The  Master  of  the  Rolls. 

May  30.  Upon  reading  the  evidence  in  this  case,  I  have  come 

to  the  conclusion,  that  what  the  Defendants  have  done 
is  not  out  of  the  scope  of  their  powers  and  authority. 
There  is,  I  think,  little  doubt  as  to  the  law  on  this 
subject.  It  is  perfectly  clear  that  if  a  railway  company 
is  incorporated  for  the  purpose  of  carrying  passengers 
and  goods  between  two  places,  it  is  not  within  the 
scope  of  their  authority  to  carry  on  a  trade  perfectly  dis- 
tinct and  separate  from  that  for  the  purpose  of  which 
they  are  constituted,  even  though  not  only  nine  tenths, 
but  every  one,  of  the  shareholders,  with  the  exception 
of  one,  should  assent  to  it.  It  is  impossible  of  course 
for  them  to  set  up  a  brewery;  it  is  equally  well  esta- 
blished that  a  railway  company  cannot  carry  on  a  trade, 
such  as  managing  a  packet  company,  and  if  this  were 
the  case  of  a  railway  company  embarking  the  money  of 
the  shareholders  in  the  formation  of  a  packet  company 
for  carrying  passengers  between  two  particular  places, 
or  even  for  the  mere  purpose  of  making  excursions, 
I  should  be  of  opinion  that  it  was  not  justifiable. 

But  I  am  of  opinion,  upon  the  evidence,  that  no 

capital 
(a)  24  Beav.  571. 


CASES  IN  CHANCERY,  47 

capital  of  the  company  is  embarked   expressly  and        1861. 

solely  for  the  purpose  of  making  excursion  tripe.    The 

state  of  the  case  seems  to  be  this : — By  the  special  act 

incorporating  this  company,  they  are  required  to  keep 

up  a  ferry  between  Ntw  Holland  on  the  one  side  of  the  'fl^^ViMloL 

river  Number,  and  the  town  of  Kingston-upon-HuH  on 

the  other  side,  and  they  are  required  not  merely  to  keep 

up  this  ferry  for  the  persons  who  may  be  passengers  by 

the  railway,  but  they  are  bound,  at  all  times,  to  carry 

over  every  person  who  presents  himself  to  the  ferry  for 

the  purpose  of  being  carried  over  with  any  amount  of 

cattle,  horses  or  goods. 

The  evidence  shews,  as  it  may  reasonably  be  sup- 
posed, that  there  are  particular  days,  such  as  market 
and  (air  days,  upon  which  the  traffic  between  the  two 
points  of  the  ferry  is  greater  than  upon  other  days. 

By  reason  of  the  obligation  which  they  have  entered 
into  with  the  legislature  and  the  public,  the  company 
are  bound  to  provide  sufficient  accommodation  to  take 
everybody  on  those  days.  It  may  well  be  that  the 
traffic,  on  those  days,  may  be  double  of  that  upon 
ordinary  occasions.  The  Defendants  state  that  the 
traffic  is  much  greater  on  some  days  than  on  others, 
which  is  all  that  is  required  for  the  purpose  of  esta- 
blishing the  point.  Upon  those  days  they  require  a 
larger  number  of  steam-boats  than  they  do  upon  other 
days.  The  evidence  satisfies  roe  that  the  steam-boats 
are  kept  for  the  purpose  of  performing  the  obligation 
which  the  company  have  entered  into  with  the  legis- 
lature, and  with  the  public  through  the  legislature,  and 
which  they  are  bound  to  perform.  What  are  they  to 
do  with  those  steam-boats  at  other  times  when  un- 
employed at  the  ferry?  Are  they  to  keep  them  idle? 
I  am  of  opinion  that  they  are  not;   and  that  if  the 

capital 
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1861.  capital  of  the  company  is  really  embarked  for  the 
purpose  of  the  ferry  and  not  for  the  purpose  of  excur- 
sions, when  the  steamboats  are  not  required  to  carry 
over  the  persons  who  wish  to  use  the  ferry,  they  are  at 
&ct  Rail"co!  liberty  to  use  them  as  they  think  fit,  for  the  profit  of  the 
company,  and  either  to  let  them  out  to  private  parties 
for  excursions,  or  to  carry  excursion  parties  themselves. 
In  both  cases,  it  appears  to  me,  that  they  are  neither 
contravening  the  object  or  provisions  of  the  legislature, 
nor  violating  the  principle  upon  which  they  are  esta- 
blished, which  is,  to  carry  passengers  on  the  railway, 
and  to  carry  any  persons  who  may  require  it,  over  the 
ferry.  Accordingly  I  am  of  opinion  that  the  company 
are  justified  in  acting  as  they  have. 

A  question  of  acquiescence  was  raised,  upon  which 
I  do  not  think  it  necessary  to  express  any  opinion. 
There  was  also  a  question  of  maintenance  suggested, 
but  if  I  bad  decided  the  case  on  either  of  those  points, 
it  is  clear  this  question  would  have  arisen  again  in 
another  form,  and  therefore  I  thought  it  better  to 
determine  it  upon  the  merits  of  the  case,  in  order  that 
my  opinion  might  be  tested  by  another  tribunal  if  the 
parties  shall  think  fit. 

I  dismiss  the  bill  with  costs. 


Note. — This  case  was  afRrmed  on  appeal  by  Lord  Westbury,  L.  C, 
on  the  13th  of  Juii/,  1861,  upon  other  grounds,  namely,  that  the 
Plaintiff  did  not  bond  fide  represent  the  shareholders  of  the  railway 
company,  but  was  the  mere  puppet  of  the  rival  packet  company. 
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PARKINSON  V.  DASHWOOD. 

March  15. 


yjNDER  the  will  of  William  Strode,  certain  funds  A  lady,  being 
in  Court,  which  will  be  presently  specified,  were  interest  in  cer- 


■  j     .     ^      ^       i.?_i.   __?ii  1- _    ai_. !i?_j    entitled  to  an 

subject  to  trusts  for  Robert  Merrick  Fowler  for  life,  *«"  funds 

■^  iinnaip  a   art 


.    ,  I.I'll  c  under  a  will, 

with  remaiader  to  his  children  equally,  the  shares  of  by  her  mar- 
sons  to  be  paid  at  the  age  of  twenty-one  years,  and  the  "*S®  ■®".^*"  , 

"  '^  .  .  ment  assigned 

shares  of  daughters  at  that  age  or  marriage,  with  benefit  all  the  share  to 
of  survivorship  and  accruer  in  the  meantime.  then  or  mijht 

become  entt- 

Robert  Merrick  Fowler  had  six   children,  namely,  survivorship    * 

Jame$.  Sarah  Z.  and  four  others.     James  died  in  June,  |*or  otherwise'' 

'  m  the  specined 

1841,  aOer  attaining  twenty-one,  and  his  father  became  funds.    Held, 

entitled  to  his  share.  '^^^^^^^ 

"  or  otherwise*' 

In  1842,  Sarah  married  Mr.  Parkinson,  and  on  that  to  interests 

occasion,  a  settlement  was  executed,  dated  the  6th  of  ^fl^^^.jjo*^®'", 

January,  1842,  which,  after  reciting  the  will,  proceeded  that  a  share 

as  follows:—  **^'"^?**'-,i 

under  the  will 

"  And  whereas  it  is  considered  that  the  said  Sarah  i.  ^bo^bad  be-' 

Fowler  is  absolutely  entitled,  under  the  will  of  William  come  entitled 
-,        ,  .     -  t  «  1  1  r  thereto  under 

Strode,  to  one-sixth  part  or  share  of  three  several  sums  of  his  son,  was 

37,020/.  10*.  Id.  Bank  Reduced  £3  per  Cent.  Annuities,  not  affected  by 
'  ^  ^  the  settlement. 

and  87,865/.  195.  2d.  Bank  Consolidated  £3  per  Cent. 

Annuities,  and  2,38oZ.  6*.  8d,  Bank  Reduced  £3^  per 

Cent.  Annuities,  subject  to  the  life  interest  of  Robert 

Merrick  Fowler,  and   may  now  be  or  may  hereafter 

become  entitled  to  other  parts  or  shares  under  the  trusts 

of  the  said  will." 


It  then  recited  an  agreement,  ^'  that  all  the  part  or 

share,  parts  or  shares  of  her  Sarah  L,  Fowler  in  the 

VOL.  XXX — I.  E  said 
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1861.        said   trust   funds  under  the  will   of   William   Strode, 

^"^^"^"^^      should  be  assigned  and  settled  upon  the  trusts  and  in 

o.  manner  hereinafter  mentioned." 

Dashwood. 

It  then  witnessed;  that  she  assigned  to  the  trustees 
^'  all  that  the  one-sixth  part  or  share  and  all  other  the 
part  or  share,  parts  or  shares  and  interest,  vested  or  con- 
tingent, of  her  Sarah  L.  Fowler,  to  which  she  is  now  or 
may  become  entitled,  by  accruer,  survivorship  or  otherwise, 
of  and  in  the  said  sum  of  27,020Z.  10s.  Id.  Bank 
Reduced  £3  per  Cent.  Annuities,  and  of  and  in  the 
said  sum  of  87,865/.  19^;.  2d.  Bank  Consolidated  £3 
per  Cent.  Annuities,  and  of  and  in  the  said  sum  of 
2,386Z.  65.  8d.  Bank  New  £3|  per  Cent.  Reduced  An- 
nuities, and  all  interest  and  dividends  to  accrue  and 
become  payable  and  due  upon  or  in  respect  of  the 
same,  from  and  after  the  decease  of  Robert  Merrick 
Fowler,  and  also  all  and  singular  the  shares  and 
interests,  whether  vested,  or  contingent,  or  in  expect- 
ancy, of  which  Sarah  L.  Fowler  is  now  or  may  become 
possessed  or  entitled  of  or  in  any  stocks,  funds,  securi- 
ties or  property  whatsoever  under  the  will  of  William 
Strode,  and  all  the  estate,  right,  title,  interest,  claim  and 
demand  of  her  Sarah  L.  Fowler  in  and  to  the  same," 
to  hold  upon  the  usual  trusts  for  the  husband  and  wife 
for  life,  with  remainder  to  their  children. 

Robert  Merrick  Fowler  died  in  1860,  having  be- 
queathed the  share  of  his  son  James,  standing  to  the 
credit  of  the  cause  of  Casamajar  v.  Strode,  to  Sarah 
Parkinson  and  his  three  other  children. 


The  question  raised  in  the  present  suit  was,  whether 
the  one-fourth  share  which  Mrs.  Parkinson  had  thus 
acquired  in  James's  share,  through  her  father,  was  com- 
prised in  ber  marriage  settlement. 

Mr. 
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Mr.  R,  Palmer  and  Mr.  Dickinson,  for  Mrs.  Parkin^ 
son,  argued^  that  the  settlement  only  comprised  such 
interest  in  the  trust  funds  as  she  became  entitled  to     ^^*™«oii 
under  the  trusts  of  Mr.  Strode's  will,  and  that  as  the    Dashwood. 
share  in  question  was  derived  under  the  will  of  her 
father  it  did  not  pass  by  the  settlement. 

Mr.  Selwyn  and  Mr.  Maine,  for  the  DefendantSi 
arguedy  that  the  settlement  comprised  expressly  every 
interest  the  Plaintiff  might  become  entitled  to  in  the 
trust  funds,  either  "  by  accruer,  survivorship  or  other- 
wise.'* 

Tayteur  v.  Dickenson  (a) ;  Smitk  v.  Oiborne  (J) ; 
Ckilders  r.  Eardley  (c),  were  cited. 

Mr.  H,  R.  Young  for  the  trustees. 

The  Master  of  the  Rolls  held,  that  the  settlement 
passed  such  interest  only  as  the  Plaintiff  took  under 
the  original  will,  and  that  the  words  ''or  otherwise'* 
must  be  restricted  to  an  acquisition  under  that  will,  in  a 
mode  similar  to  that  by  survivorship  or  accruer. 

(a)  1  Km.  521.  (c)  28  fieav.  648. 

(6)  6H.qf  L,  Oa.  375. 


b3 
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1861. 


Junes. 

A  mortgage 
deed  recited  an 
agreement  to 
tecorethe 
money  "  with 
interest,"  but 
the  prorito  for 
redemption  on 
a  day  certain, 
and  the  cove- 
nant to  pajr 
and  the  tmtta 
oi  the  produce 
o(  a  aue,  were 
restricted  to 
the  principal 
only.     Held, 
that  interett 
wai  payable. 


ASHWELL  V.  STAUNTON. 

'DY  an  indenture  dated  the  7th  of  Marci,  1857,  and 
"^  made  between  W.  A.  S.  Pemberton  of  the  one  part, 
and  W,  Ashteell  of  the  other  part,  reciting  as  follows: — 
**  Whereas  Pemberton  hath  rcqaested  Ashwell  to  lend 
him  the  sum  of  3,000/.,  which  Ashwell  hath  agreed  to 
do,  on  having  the  same,  with  interest,  secured  in  the 
manner  hereinafter  expressed,"  it  was  witnessed  that 
Pemberton  assigned  to  Ashwell  some  annuities,  to  hold, 
subject  to  the  proviso  for  redemption  thereof  therein- 
after contained.  The  proviso  for  redemption  was,  if 
Pemberton  should  "  on  the  7th  of  September,  next,  well 
and  truly  pay,"  &c.,  *'  the  sum  of  3,000/.,  without  any 
deduction  or  abatement*'  (saying  nothing  as  to  interest) 
the  deed  should  be  void.  The  covenant  to  pay  did  not 
extend  to  interest.  In  default  of  payment  of  the  **  prin- 
cipal money  hereinbefore  secured,  or  any  part,"  there  was 
a  power  of  sale,  and  the  produce  was  to  be  held  on  trust 
to  pay  the  costs  of  sale,  *'  and  in  the  next  place  to  apply 
such  moneys  in  or  towards  satisfaction  of  the  said  sura 
of  3^000/.,  and  then  upon  trust  to  pay  the  surplus,  if 
any,  to  Pemberton.'* 


•  Mr.  R,  Palmer  and  W,  W.  Cooper  argued,  that  in- 
terest was  payable  on  this  mortgage,  and  that  no  rate 
being  mentioned,  it  must  be  assumed  to  be  legal  interest 
at  5Z.  per  cent. ;  Swynfen  v.  Scawen  (a) ;  Powell  on 
Mortgages  {b) ;  Oibbons  v.  Berry  (c) ;  Smith's  Pr.  (rf). 

Mr. 


(a)  1  Va  ten.  99. 
{h)   Vol.  2,  p.  892,  n.  (6)  (6th 
edtt.) 


(c)  Sauxse^  ScuUjf,  158. 

(d)  Page  565  (6(A  edit.) 
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Mr.  BagshawCf  jun.,  contra^  argued,  that  this  case 
came  withiu  the  decision  in  Thompson  ?.  Drew  {a), 
where  a  mortgage  deed  made  no  provision  for  interest, 
and  the  mortgagee  thereby  agreed,  upon  payment  of 
the  principal  sum,  to  re-convey,  and  it  was  held,  that  the 
moitgage  carried  no  interest. 


1861. 


The  Masteb  of  the  Rolls. 

The  mortgagor  roust  pay  interest.  The  view  I  take 
is  this: — 1  think  that  on  the  deed  interest  would  run 
on  the  principal  from  the  covenant  to  pay  on  a  day 
certain  (A).  But  assuming  that  if  the  mortgagee  sold 
the  property,  he  was  bound  by  the  power  and  could 
only  retain  the  principal  sum  of  3,000/.  and  could  not 
retain  the  interest,  still  I  am  of  opinion  that  on  this 
deed,  where  there  is  a  recital  that  the  3,0007.  is  to 
be  secured  with  interest,  and  which  contains  a  cove- 
nant to  pay  the  principal  on  a  particular  day,  no  question 
could  be  raised. 


The  interest  must  be  at  5/.  per  cent 

(a)  20  Beat.  49. 


(6)  Pinhom  v.  Tuckington,  3 
Campb.  468. 


Note.— &«  Smith  v.  CopUtton,   11   Bern.  482;  Knapp  v.  Bur- 
naby,  30  L.  J.  {Cham.)  844. 
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PARKER  V.  CLARKE. 

June  10, 11, 12. 

A.  obtained  a     |;f7/ZZ/4if  GRA  Y  CRUCHLEY  was,  under  the 

mortgage  of  ^jj]  ^f  jjjg  father,  entitled  to  a  share  of  his  real 

real  and  per-  ' 

sonal  estate      and  personal  estate, 
from  B.  with- 
out consider-  •  , 
ation.    It  was       By  an  indenture  dated  the  6th  of  July,  1849,  Wil-  • 

posited  with  C.  ^^^^  Oeorge  Cruchley  conveyed  and  assigned  to  Mr. 

as  a  security,     Thomas  all  his  estate  and  interest  under  the  will,  for 

who  had  no  .  . 

notice  of  the     securing  952.    This  mortgage  was  executed  while  Wil^ 

under°whidi*  ''^"*  George  CruchUy  was  in  prison  for  debt,  and  the 

it  had  heen  Court,  after  weighing  the  evidence,  came  to  the  conclu- 

Held  that  C.  ^^^"'  ^^^^  ^^  ^^^  given  without  consideration,  and  under 

^°  v!f  '**°^  •"  *  promise  to  release  the  mortgagor  from  prison,  which 

tibn  than  A.,     w&B  never  performed. 

and  the  deed 

being  void  as 

against  il.,  was      On  the  1 2th  July,  1849,  Thomas  transferred  this 

agahis't  C.  **  mortgage  to  the  Defendant  Clarke^  who  had  notice  of 
the  circumstances  under  which  it  had  been  obtained, 
and  in  July,  1860,  Clarke  deposited  the  mortgage  and 
transfer  with  Phillips,  to  secure  the  payment  of  moneys 
due  and  to  become  due.  Phillips  had  no  notice  of  the 
circumstances  under  which  the  mortgage  had  been  ob- 
tained. 


This  bill  was  filed  against  Clarke  and  Phillips  for  a 
declaration  that  the  mortgage  deed  was  void,  and  for  an 
order  for  its  delivery  up  to  be  cancelled. 

Mr.  Follett  and  Mr.  Ellis,  for  the  PlaintiflF,  con- 
tended that  the  deed  was  void,  and  that  Phillips  having 
a  mere  equitable  title  to  what  might  be  due  on  the 

mortgage. 
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mortgfrge,  could  only  claim  such  interest  as  Clarke  was 
entitled  to. 

Mr.  Bagthawe  and  Mr.  J.  Napier  Higgine^  for 
darkey  contended  that  the  evidence  failed  in  shewing 
that  no  consideration  had  been  given  for  the  mortgage* 

Mr.  Lloyd  and  Mr.  Lococh  Webb,  for  PhilUps, 
argued  that  he  was  a  purchaser  for  valuable  considera- 
tion without  notice,  and  that  he  was  entitled  to  hold 
the  deed  until  he  had  been  paid  what  was  due  to  him. 
That  the  mortgagor  having  enabled  Clarke  to  obtain 
money  on  the  faith  of  this  deed,  could  not  set  it  aside 
without  paying  what  had  been  actually  advanced  on  it 
by  Phillips. 

Mr.  Follett  in  reply. 

The  following  authorities  were  cited  in  the  course 
of  the  argument;  Powell  on  Mortgages  {a) ;  Walley 
v.  Walley  (J))',  The  Earl  of  Aldborough  v.  Frye{c); 
George  v.  MiJbanhe  (d).  The  cases  of  Seynell  v. 
Sprye  (e),  and  Cockell  v.  Taylor  (/),  were  also  re- 
ferred to. 


The  Master  of  the  Rolls. 

I  am  of  opinion,  in  this  case,  that  the  deed  must  be  June  12. 
delivered  up.  The  first  question  to  be  considered  is, 
whether  the  deed  is  not  void,  being  a  mortgage  deed 
for  which  no  consideration  was  given,  and  having  been 
obtained  from  a  person  in  prison,  under  promises  to  re- 
lease him,  which  were  never  realised. 

This, 

(a)  Vol  2,  p.  589  (iSth  edit.)  (d)  0  Va.  190. 

(6)  1  Vem.  484.  (e)  8  Hare,  222;  1  De^Cex, 

(c)   WetVi  Rep.  221 ;  7  C/.  *  Af.  4  G.  660. 

Fin.  436.  {J  )  15  Beav.  103. 
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1861. 

Parker 

o. 
Clarkb. 


Thisy  I  am  of  opinion,  is  the  state  of  the  case: — 
[His  Honor  here  examined  the  evidence  and  pro- 
ceeded :]— The  result  is,  that  in  my  opinion  it  is  proved 
that  no  consideration  was  given  for  the  mortgage  deed, 
and  as  against  Clarke,  it  must  be  delivered  up  to  be 
cancelled. 


With  respect  to  Phillips,  I  am  of  opinion  he  could 
only  take  what  Clarke  could  give  him,  and  that  he 
cannot  stand  in  a  better  situation  than  Clarke  himself. 
Phillips  must  therefore  deliver  up  the  deeds,  and  his 
only  remedy  will  be  against  Clarke. 


June  20. 
Partnership 
diuolved,  on 
the  ground  that 
the  ill-feeling 
between  the 
partners  ren- 
dered it  im- 
possible that 
the  business 
could  be  suc- 
cessfully or 
beneficially 
conducted. 


WATNEY  V.  WELLS. 

TN  1840,  Mr.  Watney  and  Mr.  Wells  agreed  to  enter 
-^  into  partnership  as  millers  and  mealmen.  An 
agreement  dated  the  1st  of  July,  1840,  was  prepared, 
by  which  they  agreed  to  become  and  remain  partners 
for  twenty-one  years  and  one  quarter  from  the  1st  of 
July,  1840.  The  capital  was  to  be  100,000/.,  of  which 
75,000/.  was  to  be  provided  by  Mr.  Watney  and  26,000/. 
by  Mr.  Wells.    The  articles  also  provided  as  follows  : — 

"That  at  the  end  of  the  said  term  of  twenty-one 
years  and  a  quarter  of  another  year,  if  William  Henry 
Wells  shall  be  then  living,  he  shall  have  the  option  of 
continuing  and  extending  the  said  co-partnership,  on  the 
footing  of  these  presents,  for  a  further  term  of  fourteen 
years,  to  commence  at  the  expiration  of  such  term  of 
twenty-one  years  and  a  quarter  of  another  year." 


The  first  disagreement  between   the  partners  took 
place  in  September,  1857,  a  correspondence  ensued  in 

the 
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the  course  of  which,  a  letter  was  written  by  the  Defend-        1861. 
ant  to  the  Plaintiff  which  the  latter  considered  "  angry 
and  offensive"  and  he  returned  it    Ultimately  a  meeting 
took  place,  and  through  the  interposition  of  friends,  the 
matters  seemed  arranged. 

The  misunderstanding  broke  out  afresh  in  Marchy 
1858,  and  an  angry  irritating  correspondence  ensued, 
which  widened  the  breach  between  the  parties,  and 
after  an  ineffectual  attempt  to  obtain  a  dissolution  of 
the  partnership  voluntary,  the  Plaintiff  instituted  this 
suit  in  Mayy  1859,  praying  that  the  partnership  might 
be  dissolved  and  the  affairs  wound  up. 

The.  Plaintiff  insisted,  that  having  regard  to  all  the 
circumstances  stated  in  the  bill,  the  partnership  between 
him  and  the  Defendant  was,  having  regard  to  the  varia- 
tions which  were,  from  time  to  time,  made  in  the  terms 
of  it,  a  partnership  at  will,  determinable  by  either  party 
at  his  option. 

That  independently  of  all  questions  founded  on  the 
nature  of  the  partnership,  it  was  absolutely  impos- 
sible  that  the  partnership  should  be  continued  with 
benefit  to  either  party.  That  the  mutual  confidence,  and, 
'  to  a  great  extent,  the  personal  communication  between 
the  Plaintiff  and  the  Defendant,  as  partners,  had  neces- 
sarily ceased,  and  they  had  for  some  time  been  and  now 
were  on  terms  of  estrangement,  which  made  the  con- 
tinued existence  of  a  partnership  between  them  in- 
tolerable and  in  fact  impossible. 

That  the  Defendant  was  not  now  in  a  position  to 
insist  on  the  articles  of  1840,  inasmuch  as  he  had  wholly 
failed  to  perform  his  obligation  as  to  the  capital  which  he 
bound  himself  to  bring  in,  he  having  brought  in  no  more 
than  6,000/. 

After 
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186L  After  the  filing  oF  the  bill,  the  Defendant   made 

offensive  entrieB  in  the  partnership  booksi  and  amongst 
them,  one  was  written  by  the  Defetidant  in  pencil  in  one 
of  the  partnership  books,  on  the  3rd  of  October,  I860, 
containing  the  following  passage  : — 

''Mr.  Wells  complains  that  Mr.  Watney  does  not 
honestly  fulfil  his  agreements,  and  he  greatly  deplores 
the  awful  perjury  of  which  Mr.  Watney  has  been  guilty 
in  his  iniquitous  law  proceedings." 

Mr.  R.  Palmer,  Mr.  Baggallay  and  Mr.  Wickens,  for 
the  Plaintiff,  cited  Harrison  v,  Tennani  {a) ;  Smith  v. 
Jeyes(b)\  De  Berenger  v.  Hammel(c);  CoUyer  on 
Partnership  (rf). 

Mr.  Selwyn  and  Mr.  W.  TT.  Cooper  for  the  Defendant. 

The  Mastbr  of  the  Rolls. 

This  is  a  suit  to  dissolve  the  partnership  which  has 
been  carried  on  since  the  1st  of  July,  1840,  for  twenty- 
one  years. 

Articles  were  entered  into  of  that  date,  which  regulated 
the  terms  of  the  partnership,  during  the  term  of  twenty- 
one  years  and  a  quarter,  with  an  option  to  the  Defendant, 
at  the  close  of  that  period,  to  continue  the  partnership 
on  the  footing  of  the  articles  for  fourteen  years  longer. 
The  capital  was  to  be  100,000/.,  of  which  75,000/.  was 
to  be  contributed  by  the  Plaintiff,  and  26,000/.  by  the 
Defendant.  In  reality,  the  partnership  articles  were  not 
carried  into  effect  in  all  their  terms,  various  modifications 
of  the  arrangements  and  of  the  mode  of  carrying  on  the 

business 

(fl)  21  Beav,  482.  (c)  7  Bjfthewood,  26. 

(6)  4  heav.  503.  (d)  Page  161. 
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business  took  place,  partly  by  letter  and  partly  by  parol,        1861. 
but  never  assuming  the  form  of  contract  binding  on 
both  parties. 

At  the  outset  of  this  case,  this  difficulty  meets  the  De- 
fendant, who  contends  for  the  right  to  continue  the  part^ 
nership  for  fourteen  years  after  the  Ist  of  October  next, 
when  the  twenty-one  years  and  a  quarter,  the  first  term 
of  the  partnership,  will  have  expired,  viz.  that  either  the 
partnership  articles  constitute  the  terms  upon  which  the 
partnership  is  established,  or  the  partnership  articles 
have  been  modified  by  certain  alterations  mutually  agreed 
on  between  the  parties.  If  the  Defendant  alleges  the 
former  and  asserts  his  right  to  have  the  partnership  car- 
ried on  on  the  footing  of  the  articles,  then  he  has  not 
complied  with  the  terms  of  them  ;  for  he  has  not  himself 
brought  in  the  amount  of  capital  which  he  undertook  to 
introduce.  If  he  insist  that  the  partnership  is  carried  on 
not  precisely  on  the  articles  of  the  1st  of  July,  1840,  but 
that  these  are  qualified  and  modified  by  certain  matters 
mutually  agreed  on  and  settled  between  the  parties,  then 
the  burthen  of  proof  lies  upon  him,  to  establish  what 
those  alterations  and  modifications  were,  and  to  shew 
that  both  partners  have  assented  to  them.  But  after 
a  careful  consideration  of  the  evidence  in  the  cause,  both 
at  the  hearing  and  subsequently  more  deliberately  in 
private,  I  am  of  opinion  that  it  is  impossible  to  pick 
out,  from  the  evidence,  any  proof  that  the  variations  and 
alterations  alleged  were  assented  to  by  both  partners. 
Nay,  more,  that  it  is  impossible,  upon  the  evidence, 
to  define  or  accurately  describe  what  these  modifica- 
tions and  variations  were.  A  careful  perusal  of  the 
*  evidence  convinces  me,  that  there  is  no  escape  from 
this  alternative:  —  either  the  articles  of  the  15th  of 
July,  1840,  are  exclusively  binding  on  both  parties,  or 
else  these  artkles  have  been  mutually  disregarded,  and 

the 
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1861.  ^^^  partnership  has  been,  in  substance,  a  partnership  at 
will,  modified,  for  the  time  being  and  as  occasion  arose, 
by  parol  arrangement  between  the  parties.  My  opinion 
upon  the  whole  is,  that  the  original  partnership  articles 
are  exclusively  binding  on  both  sides,  and  that  no 
remodelling  of  them  has  ever  been  finally  assented  to 
or  settled  between  the  Plaintiff  and  the  Defendant,  and, 
consequently,  that  the  Plaintiff  is  entitled  to  have  those 
articles  enforced  against  the  Defendant  or  the  partner- 
ship dissolved.  In  which  case  the  consequence  would 
be,  that  the  Defendant,  amongst  other  things,  would 
be  compelled  to  make  good  the  amount  of  his  capital 
of  26,000/. 

I  am  the  more  impressed  with  this  difficulty,  because, 
assuming  the  Defendant  to  be  entitled  to  have  the 
partnership  carried  on  for  fourteen  years,  I  am  at  a 
loss,  even  upon  his  own  evidence,  to  know  in  what  way 
I  could  frame  any  articles  or  alter  the  existing  ones,  in 
case  I  undertook  in  Chambers  to  do  so,  the  partners 
not  having  agreed  upon  the  terms  of  such  alteration. 

But  I  think  it  unnecessary  to  pursue  the  considera- 
tion of  this  part  of  the  case,  because  I  am  satisfied, 
upon  the  evidence,  that,  on  other  grounds,  the  Plaintiff 
is  entitled  to  have  the  partnership  dissolved.  Upon 
this  part  of  the  subject  I  shall  not  say  more  than  is 
absolutely  necessary  for  the  purpose  of  vindicating  the 
grounds  on  which  I  proceed.  The  Defendant  is  a 
gentleman  evidently  of  great  ability  and  great  capacity 
for  the  conduct  of  this  particular  business,  which  has 
been  carried  on  in  a  very  extensive  scale,  but  owing, 
possibly,  in  part  to  ill-health,  which  seems  from  the 
evidence  to  have  affected  him,  arising  from  his  great 
application  to  business,  and,  possibly,  partly  from  some 
constitutional  sensitiveness,  he,  before  thef  bill  was  filed, 

conceived 
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conceived  that  sooae  impotation  had  been  cast  upon  1861. 
his  honor  and  integrity.  He  seems  to  have  brooded 
over  this  supposed  injury  for  a  considerable  time,  and, 
at  last,  without  asking  for  any  explanation,  to  have 
insisted  on  reparation  and  apology.  He  continued  this 
conduct  even  after  reconciliation  had  taken  place  for 
supposed  imputations  of  a  date  prior  to  such  reconcilia- 
tion, and  he  did  this  in  a  manner  which  appears  to  me 
to  make  it  impossible  for  the  business  to  be  conducted 
in  the  manner  which  is  essential  to  the  success  of  it, 
and  for  the  mutual  advantage  of  both  parties.  This 
feeling  seems  to  have  been  much  aggravated  by  the 
present  suit,  and  to  have  pressed  so  strongly  on  the 
Defendant  as  to  have  induced  him  to  make  entries  in  the 
books  of  partnership  highly  derogatory  to  the  Plaintiff, 
which  are  admitted  to  be  wholly  devoid  of  foundation, 
and  are  such  as  to  make  it  necessary  for  the  Defendant 
to  endeavour  to  disclaim  and  explain  them  by  sub- 
sequent affidavits. 

I  am  convinced,  after  carefully  considering  the  evi- 
dence since  this  case  was  heard,  that  this  Court  cannot 
compel  one  partner  to  continue  linked  with  another 
in  such  a  state  of  things,  and  that  the  Court  must 
declare  the  partnership  dissolved  from  this  day  and 
make  the  usual  decree  for  the  purpose  of  winding  up 
the  affairs  of  the  partnership. 
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1861. 


June  21. 

The  Defend- 
ant, by  letter, 
offered  to  sell 
some  property 
to  the  Plaintiff 
for  1,250/.; 
the  Plaintiff, 
by  letter,  ac- 
cepted the 
offer.    The 
Defendant 
had,  by  mis- 
take, inserted 
1,250/.  instead 
of  2,250/.  in 
his  letter,  and 
he  imme- 
diately gave 
notice  of  the 
error.    The 
Court  refused 
to  enforce  the 
contract 


WEBSTER  V.  CECIL. 

rriHIS  was  a  suit  by  a  purchaser  for  the  specific  per- 
formance  of  a  contract  entered  into  under  the 
following  circumstances.  After  some  negotiations  be* 
tween  the  Plaintiff  and  Defendant,  the  Defendant  wrote 
the  Plaintiff  a  letter  dated  the  22nd  of  October,  1860, 
in  which  he  said  ''the  twenty-one  acres  of  land  in 
question  I  will  sell  for  1,100/.,  and  put  Moor  Cottage  into 
the  bargain,  the  furniture  of  which  you  may  take  to  at 
a  valuation  if  you  like.  I  have  only  one  10/.  ground 
rent  left,  but  will  sell  you  that  also  if  you  like  (with  the 
rest)  for  160/." 

On  the  25th  of  October,  1860,  the  Plaintiff  wrote  to 
the  Defendant  in  reply,  as  follows  : — 

''  As  you  wish  for  an  immediate  answer,  I  write  by 
return  to  say  /  accept  your  offer  to  sell  twenty-one  acres 
of  freehold,  together  with  Moor  Cottage,  for  1,100/.,  am/ 
a  ground  rent  of  lOL  for  160/.,  making  1,250/.  (twelve 
hundred  and  fifty)  as  the  total  purchase-money  for  the 
whole.  I  have  no  wish  to  be  encumbered  with  any 
furniture,  but  if  you  will  name  a  sum  for  the  furniture,  I 
will  see  if  I  can  find  you  a  purchaser.  A  valuation 
would  be  objected  to." 

"  I  have  written  by  this  post  to  Messrs.  Townsend, 
Ridley  6i  Jackson,  solicitors,  of  Liverpool  and  Birken- 
head, to  say  that  I  have  agreed  to  purchase  the  land, 
cottage  and  ground  rent  of  you  for  1,250/.,  and  to  request 
that  they  will  prepare  the  necessary  and  usual  contract 
and  documents  as  my  solicitors,  and  you  would  do  well 

to  employ  them  also." 

On 
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"  Moor  Ground 
"  The  Moor 

] 

.    £460  0  0 

"  Broad  Close     . 

, 

.    .  600  0  0 

"Withy  Held   1 
"  Hearn's  Piece  J 

• 

.    .  300  0  0 

"Bridge Mead    . 

• 

.    .  600  0  0 

1,860  0  0 

"Moor Cottage   . 

• 

.    .  250  0  0 

"  £1,100  0  0 

''  Told  bim  put  M.  Cottage  into  bargain  at  tbat  price 
and  be  may  have  tbe  10/.  ground  rent  for  150//* 

It  will  be  observed  tbat  the  value  oF  the  lands  and 
cottage,  if  correctly  added  up,  amounted  to  2,100/.,  but 
through  inadvertence  and  in  his  hurry  to  save  the  post, 
the  Defendant  added  them  up  as  amounting  to  the  sum 
of  1,100/.  and  without  reflection  inserted  that  sum  in 
the  letter.  The  property  offered  for  1,100/.  produced 
an  annual  return  of  90/.,  and  was  mortgaged  for  sums 
amounting  in  the  aggregate  to  1,800/.,  and  the  Defend- 
ant had  already  refused  to  sell  it  to  the  Plaintiff's  agent 
for  2,000/.- 

Upon  the  receipt  and  perusal  of  the  Plaintiff's  letter  of 
the  25th  of  October,  1860,  the  Defendant  became  aware 

of 
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Cecil. 


On  receiving  this  letter,  the  Defendant  became  aware        1861. 
that  he  had  made  a  mistake  as  to  the  price  asked,  and 
which  had  occurred  in  the  following  way : — 

Previously  to  writing  his  offer,  the  Defendant  had 
made  a  calculation  upon  a  piece  of  paper  of  the  value 
of  each  parcel  of  the  land  called  **  the  twenty-one  acres 
of  land  in  question.*'  The  calculation  was  produced, 
and  was  as  follows  : — 
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oF  the  mistake  he  had  made  in  his  letter  of  the  22nd  of 
October,  1860^  and  he  immediately  went  to  the  office 
of  Messrs.  Townsend,  Ridley  ^  Jackson,  and  informed 
them  of  such  mistake,  and  requested  them  not  to  take 
any  steps  with  a  view  to  the  preparation  of  a  contract, 
and  on  the  31st  of  October,  1860,  the  Defendant  wrote 
to  the  Plaintiff  informing  him  of  the  error. 

The  Plaintiff,  on  the  Ist  oi  December,  1860,  filed  this 
bill  for  specific  performance. 

Mr.  Selwyn  and  Mr.  Henry  M.  Jackson  for  the 
Plaintiff. 

Mr.  R.  Palmer  and  Mr.  Melville,  for  the  Defendant, 
were  not  called  on. 

.  Wood  V.  Scarth  (a),  and  Neap  v.  Abbott  (6),  was  re- 
ferred to. 

Tke  Master  of  the  Rolls  was  of  opinion  that  the 
mistake  had  been  clearly  proved,  and  that  the  Defendant 
had  immediately  given  notice  of  it,  and  he  said  that  in 
that  state  of  the  case,  the  Court  could  not  grant  specific 
performance  and  compel  a  person  to  sell  property  for 
much  less  than  its  real  value,  and  for  1,000/.  less  than 
he  intended.  The  Plaintiff,  he  said,  might  bring  such 
action  at  law  as  he  might  be  advised. 

The  bill  was  dismissed  without  costs. 

(a)  2  Kay  if  J.  33.  (6)  C  P.  Cooper,  333. 
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VYVYAN  t;,  V YVYAN.  ^%  22. 

June  27. 

rpHOMAS  VYVYAN,  by  his  will  made  in  1809,  Conflicting 
devised  his  real  estate  to  his  son  Richard  Vyvyan  made'as  to*a 

for  life,  with  remainder  to  his  first  and  other  sons  sue-  c^^a^ge  on  the 
.     '  .,         ,  Plaintifl"8  es- 

cessively  m  tail  male.  tate:  Held^ 

j^  that  he  might 

maintain  a  suit 
And  he  gave  to  the  persons  entitled  to  the  enjoyment  to  have  the 

of  his  property,  under  these  limitations,  a  power  to  raise  ^fnldanThii 

4,000/.  for  his  daughters  and  younger  sons,  by  demise,  estate  cleared, 

sale,  mortgage  or  other  disposition  of  the  property  for  ^^s  also  enti- 

500  years.  ^^  *°  *^»  cosu 

^  of  suit 

A  tenant  for 

The  testator  died  in  18 1 1 .  "^^j  *c'i"K 

under  a  power, 
charged  the 

Richard  Vyvyan  had  by  his  first  wife  an  only  daugh*  ^^^^^^}%^i 

ter,  Mary  Jane  Vyvyan,  and   by  his  second  marriage  and  he  ap- 

be  had  two  sons,  Richard  Henry  S.  Vyvyan  and  Wil-  ifsoty^'e^o 

liam  Courtenay  Vyvyan.  secure  it.    He 

reserved  a 
power  to  re- 

By  an  indenture  dated  the  1st  of  March,  1812,  and  voke"the 

trusts,  powers 
made  between  Richard  Vyvyan  of  the  one  part,  and  and  provisoes*' 

two  trustees,  Borlase  and   Grylh,  of  the  other  part,  4°ooo™'"&eW 

Richard  Vyvyan,  after  reciting  the  will  of  his  father,  that  he  could 

that  Mary  Jane  Vyvyan  was  then  his  only  child,  and  "ermTbut  only 

his  desire  to  exercise  the  above  power,  demised  the  *l*e  *'«»^  of 

hereditaments  therein  described  to  the  two  trustees  for  and  a  second 

500  years,  upon  trust,  within  three  months  after  his  JPP^f'^^^f"* 

death,  term  was  held 
inoperative. 
An  appointment  was  made  with  a  power  of  revocation.    Heldf  that  a  subsequent 
appointment  revoked  the  former,  although  it  made  no  reference  to  it. 

Waiver  or  acquiescence,  like  election,  pre-supposes  that  the  person  to  be  bound  is 
fully  cogniiant  of  his  rights,  and,  being  so,  neglects  to  enforce  them. 

VOL.  XXX — I.  P 
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1861.  death,  or  in  his  lifetime  if  he  thought  fit,  to  raise  4,000/. 
upon  trust  for  Mary  Jane  Vyvyan  and  all  the  younger 
children  of  him  Richard  Vyvyan,  to  be  paid  in  such 
shares  and  at  such  times  as  he  should  by  deed  appoint, 
and  in  default  of  any  appointment,  among  them 
equally. 

The  deed  contained  a  proviso  for  cesser  of  the  term 
of  500  years,  when  the  4,000/.  should  have  been  paid 
and  the  trusts  declared  of  the  term  should  have  been 
performed.  It  also  provided,  that  it  should  be  lawful 
for  Richard  Vyvyan,  by  deed  duly  attested,  "  to  alter, 
vary,  revoke,  annul  and  determine  all  and  every,  or  any, 
of  the  trusts,  powers  and  provisoes  thereinbefore  ex- 
pressed, declared  and  contained  of  and  concerning  the 
said  sum  of  4,000/.  and  the  stocks  and  securities  in 
which  the  same  should  be  invested;"  and  by  the  same  or 
any  other  indentures,  either  with  or  without  power  of 
revocation,  to  declare  any  new  trusts  of  the  4,000/. 

On  the  10th  o{  December,  1853,  Richard  Vyvyan,  by 
a  deed  reciting  that  he  had  three  children  and  no  more 
(but  not  noticing  the  prior  appointment  of  1812),  ap- 
pointed 2,000/.  (part  of  the  4,000/.)  to  Mary  Jane 
Vyvyan,  payable  after  his  decease.  And  he  thereby 
appointed  and  demised  certain  hereditaments  therein 
mentioned  (being  a  portion  of  the  hereditaments  com- 
prised in  the  deed  of  March,  1812),  to  George  Walter 
Scott  and  John  Smith  for  500  years  from  the  date 
thereof,  in  trust,  ^iler  the  decease  of  Richard  Vyvyan, 
/*  by  sale,  mortgage  or  other  disposition,"  to  raise  the 
sum  of  2,000/.  and  pay  it  to  Mary  Jane  Vyvyan. 

No  question  was  raised  as  to  the  validity  of  this  ap- 
pointment. 

By  an  indenture  of  the  15th  ot  June,  1854,  expressed 

to 
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to  be  made  between  Richard  Vyvyan  of  the  one  part,  1861. 
and  two  trustees  {Whitfield  and  Braddon)  of  the  other 
party  after  reciting  the  will  of  the  testator,  and  the  in- 
denture of  the  10th  of  December^  1853  (but  omitting 
all  mention  of  the  deed  of  1812),  and  that  Richard 
Vyvyan  was  desirous  of  appointing  and  charging  the 
hereditaments  thereinafter  mentioned  for  raising  2fl00L 
(the  residue  of  the  4,000^)  in  favor  of  his  younger  son 
William  Courtenay  Vyvyan,  it  was  witnessed ,  that  in 
pursuance  of  the  power  contained  in  the  will,  Richard 
Vyvyan  appointed  2,000/.,  intended  to  be  charged  and 
raised  upon  the  hereditaments  thereby  demised,  to 
Whitfield  and  Braddon,  upon  trust  to  invest  and  pay 
the  income  to  Richard  Vyvyan  during  his  life,  and 
after  bis  decease,  upon  trust  for  William  Courtenay 
Vyvyan  at  twenty-one. 

By  this  indenture  it  was  provided,  that  it  should  be 
lawful  for  the  trustees  either  after  or  during  the  life  of 
Richard  Vyvyan,  with  his  consent  in  writing,  to  apply 
the  whole  or  any  part  of  the  income  towards  the  mainte- 
nance and  education  or  advancement  of  William 
Courtenay  Vyvyan,  not  exceeding  in  the  whole  the 
sum  of  1,600/.,  and  to  accumulate  the  residue.  And  it 
was  further  witnessed,  that  in  further  pursuance  and  in 
part  exercise  of  the  power  to  Richard  Vyvyan,  he  ap- 
pointed and  demised  to  Whitfield  and  Braddon  all 
the  hereditaments  therein  described  (being  the  re- 
mainder of  the  hereditaments  comprised  in  the  deed  of 
March,  1812,  not  included  in  the  indenture  of  De- 
cember, 1863,)  to  hold  the  same  for  600  years,  upon 
trust  to  raise,  by  sale,  mortgage  or  other  disposition 
thereof,  the  sum  of  2,000/.,  with  a  proviso  for  cesser 
of  the  term  when  the  trusts  thereof  should  have  been 

performed. 

Whitfield 

f2 
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1861.  Whitfield  did   not  execute  the  deed,  and   he  dis- 

^^^^'^^      claimed  the  trustSy  and  Braddon  alone  acted  in  them. 
Vyvyam 
o. 

Vtvtan.  On  the  16th  of  September^  1854,  an  indenture  was 

executed,  expressed  to  be  between  Whitfield  and 
Braddon  (the  trustees  of  the  last  indenture),  of  the 
first  party  and  Richard  Vyvyan  of  the  second  part, 
Charles  Hertslet,  and  the  Defendant  Mrs.  Liddle  of 
the  third  part,  whereby  it  was  witnessed,  that  in  con- 
sideration of  2,000/.  paid  to  Whitfield  and  Braddon 
by  Charles  Hertslet  and  Mrs.  Liddle ^  Richard  Vyvyan 
covenanted  to  repay  them  the  sum  of  2,000/.  and  in- 
terest. And  it  was  further  witnessed,  that  for  the  con- 
sideration aforesaid,  Whitfield  and  Braddon^  at  the  re- 
quest of  Richard  Vyvyan^  granted  and  assigned  to 
Hertslet  and  Liddle  the  hereditaments  appointed  and 
demised  by  the  deed  of  June,  1854,  to  hold  for  the 
residue  of  the  term  of  500  years,  with  a  proviso  for  the 
surrender  of  the  term  on  payment  of  2,000/.  and  interest. 

In  January f  1856,  on  the  decease  of  Hertslet,  the 
Defendant  Scott  was  substituted  in  his  place. 

In  September f  1856,  a  suit  was  instituted  by  the  De- 
fendant William  Courtenay  Vyvyan,  against  the  trustee 
Henry  Braddon,  praying  an  account  against  him  of  the 
2,000/.  received  by  him.  In  this  suit  the  sum  of 
1,049/.  12«.  lOd.  was  found  to  be  due  from  Braddon, 
and  this  he  was  ordered  to  pay  into  Court,  but,  in  con- 
sequence of  his  insolvency,  no  part  of  this  sum  had  ever 
been  obtained  from  him. 

On  the  14th  May,  1860,  Richard  Vyvyan  died,  and 
the  Plaintiff  Richard  Henry  S.  Vyvyan  (his  eldest  son) 
became  the  owner  of  the  estate. 


The 
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The  2,000/.  appointed  by  the  deed  of  the  15th  of  iggi, 
June^  1854,  was  claimed  by  Mrs.  Liddle  and  Mr.  Scott, 
under  the  mortgage  of  the  15th  of  September,  1854,  and 
also  by  William  Courtenay  Vyvyan,  who  insisted  that 
the  deed  of  the  15th  of  September,  1854,  was  inoperative 
as  against  him.  He  said  that  until  lately  he  had  not 
been  aware  of  the  existence  of  the  appointment  of  1812. 
The  Plaintiff  thereupon  filed  his  bill  against  Mary  Jane 
Vyvyan,  William  Courtenay  Vyvyan  and  Mrs.  Liddle  Bind 
Mr.  Scott,  stating  that  he  was  advised  that  it  was  doubtful 
whether  the  indentures  of  the  10th  of  December,  1853, 
and  the  15th  of  June,  1854,  or  either  of  them,  were  or 
was,  in  any  manner,  operative,  or  if  operative  to  what 
extent  That  he  was  desirous  of  paying  off  and  dis- 
charging his  estate  from  the  sum  of  4,000/.,  and  to  make 
secure  payments  of  that  sum  to  the  parties  entitled 
thereto,  but  under  the  circumstances,  and  particularly 
having  regard  to  the  conflicting  claims  of  Mr.  Scott  and 
Mrs.  Liddle,  and  of  the  Defendant  William  Courtenay 
Vyvyan  to  the  sum  of  2,000/.  (part  of  the  sum  of  4,000/.) 
he  was  not  able  to  do  so,  except  under  the  direction  of 
this  Court  That  he  was  desirous  of  paying  and  thereby 
offered  to  pay  the  4,000/.  with  interest  into  the  Bank  of 
England  to  the  credit  of  this  cause,  or  in  such  manner 
as  this  Court  might  direct,  upon  having  proper  releases 
and  discharges  for  the  same. 

The  Plaintiff  prayed  that  the  rights  of  all  parties  to 
the  4,000/.  might  be  ascertained,  and  that  the  Plaintiff 
might  be  enabled  to  pay  it  to  the  persons  entitled  thereto, 
and  that  thereupon,  all  proper  releases,  tc,  might  be 
executed,  and  that  the  Plaintiff  might  be  at  liberty  to 
pay  the  4,000/.  into  Court;  and  for  an  injunction 
against  any  proceedings  at  law  to  recover  the  4,000/. 

Mr.  Follett  and  Mr.  Naldet,  for  the  Plaintiff,  cited 

Goodrich 
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Goodrich  V.  Shotbolt  (a),  as  an  authority  for  the  form  of 
the  present  bill,  and  the  right  of  a  mortgagor  to  come 
to  the  Court,  where  there  was  a  dispute  as  to  the  right 
to  the  mortgage.  They  also  cited  StackAouse  v.  The 
Countess  of  Jersey  (6). 

Mr.  Sheffield,  for  Mary  Jane  Vyvyan,  as  to  whose 
right  to  one  2,000/.  there  could  be  no  doubt,  insisted 
that  none  of  the  costs  of  this  suit  ought  to  be  borne  by 
her  share. 

Mr.  Welford  for  William  C.  Vyvyan,  insisted  that  the 
powers  had  been  exhausted  by  the  deed  of  1812,  and 
that  the  deeds  of  1863  and  1854  were  inoperative. 
Secondly,  that  the  power  had  in  1854  been  corruptly 
exercised  by  the  tenant  for  life  for  his  own  benefit,  and 
that  the  execution  was  void. 

Mr.  Teed  and  Mr.  C.  Lococh  Webb,  for  Mrs.  Liddle 
and  Mr.  Scott,  argued,  first,  that  the  effect  of  the  deed 
of  1853  was  to  revoke  the  appointment  of  1812; 
Sugden  on  Powers {c);  Scrope's  Case{d);  Roscommon 
V.  Fowhe{e). 

Secondly,  that  the  Plaintiff  had  no  right  to  file  this 
bill,  which  was  a  mere  bill  of  interpleader  against  the 
Defendants;  Buchley's  Trust  {f);  and  they  objected  to 
it,  on  the  ground  that  it  had  not  been  supported  by  any 
affidavit  to  negative  collusion,  which  was  indispensable; 
Mitford  on  Pleading  (g). 

They  insisted  that  the  bill  ought  to  be  dismissed  with 
costs. 

Francis  v.  Francis  (h),  was  also  cited. 

The 

(a)  Free,  Ch.  333.  (e)  6  Bro.  P.  C  158. 

(6)  1  John.  4^  H.  721.  (/)  17  Jkuv.  110. 

(c)  Vol.  1 ,  p.  433  (6M  edit,)  (g)  Page$i9  and  143  (4M  edit.) 

(d)  10  Rep.  143  b.  (?)  5  De  G.,  M.  *  G.  108. 
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The  Master  of  the  Rolls.  1®^'- 


The  question  here  is,  whether  the  Defendant  William 
C^urtenay  Vyvyan  or  the  Defendants  Mrs.  Liddle  and 
William  Poulteney  Scott  are  entitled  to  have  the  benefit  Jiifw27. 
of  a  sum  of  2,000/ ,  one^half  of  a  charge  on  the  estate 
of  the  Plaintiff.  The  Plaintiff,  the  owner  of  the  estate, 
admits  his  liability  to  pay  the  2,000/.;  the  only  question 
is  who  is  entitled  to  receive  it,  whether  it  is  the  De- 
fendant William  Courtenay  Vyvyan  or  the  Defendants 
LiddU  and  Scott. 

The  deed  of  the  1st  March,  1812,  was,  in  my  opinion, 
a  valid  deed  creating  a  term  in  trustees  for  raising  the 
sum  of  4,000/.  under  the  power  contained  in  the  will  of 
ThomoM  Vyvyan.  I  also  think,  that  the  power  of  revo- 
cation contained  in  it  did  not  extend  to  a  revocation  of 
the  term  thereby  created,  but  that  it  only  extended 
to  that  which  is  distinctly  expressed  in  it,  viz.  a  revoca- 
tion of  '^  the  trusts,  powers  and  provisoes"  relating  to 
the  4,000Z.  thereby  directed  to  be  raised. 

The  consequence  of  this  is,  that,  in  my  opinion,  the 
term  is  still  subsisting  in  the  legal  personal  representa- 
tive of  the  survivor  of  the  two  trustees  in  whom  it  was 
vested. 

The  other  consequences  which  follow  from  this  are, 
that  the  deeds  of  December^  1863,  and  June,  1864,  are 
inoperative,  so  far  as  they  profess  to  create  a  term  in  the 
lands  thereby  intended  to  be  demised ;  but  they  are, 
in  my  opinion,  valid  and  operative,  so  far  as  they  profess 
to  distribute  and  apply  the  4,000/.  to  be  raised  under 
the  powers  contained  in  the  will  of  the  testator.  As 
regards  the  first  Defendant,  this  question  does  not  much 
affect  her;  she  must  be  entitled  to  the  2,000/.,  and  also 

to 
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1861.        ^o  interest  at  5L  per  cent,  from  the  date  of  the  decease 
of  Mr.  Richard  Vyvyan. 

As  to  the  2,000/.,  which  was  the  share  of  the  Defend- 
ant William  Courtenay  Vyvyan^  other  considerations 
arise.  The  indenture  of  September^  1854,  which  relates 
to  the  2,000/.  then  advanced  by  Mr.  Hertslet  and 
Mr.  Liddle,  was,  in  my  opinion,  nugatory,  so  far  as  it 
affected  to  give  them  any  riglit  to  recover  that  sum  as 
against  either  the  estate  or  against  the  money  itself  in 
the  hands  of  the  trustees,  or  as  against  the  Defendant 
William  Courtenay  Vyvyan,  whether  they  were  or  were 
not  cognizant  of  the  deed  of  1812,  and  the  term  thereby 
created.  I  am  of  opinion,  that  Richard  Vyvyan  had 
no  power  to  give  them  any  additional  charge  on  the 
land,  and  that  they  could  only  take  what  he  could 
give. 

I  am  also  of  opinion,  upon  the  evidence  of  Mr.  Scoti, 
given  in  the  cause  of  Vyvyan  v.  Braddon,  that  the 
money  was  in  reality  raised  for  the  benefit  of  Mr.  Richard 
Vyvyan,  and  that  the  Defendants  Liddle  and  Scott  can 
only  obtain  the  amount  due  to  them  against  his  estate, 
or  be  entitled  to  stand  in  his  place,  and  to  claim  against 
the  2,000/.,  when  raised,  what  he  would  be  entitled  to, 
in  respect  of  advances  made  to  and  for  the  benefit  of 
William  Courtenay  Vyvyan  under  the  indenture  of  Junef 
1854,  not  exceeding  in  the  whole  1,500/.  In  the  suit 
of  Vyvyan  v.  Braddon,  to  which  I  have  already  referred, 
the  portion  of  the  2,000/.  to  which  William  Courtenay 
Vyvyan  was  entitled  was,  as  I  understand  it,  ascertained 
to  be  the  sum  of  1,049/.  12$.  \0d, 

I  am  of  opinion,  therefore,  that  when  the  4,000/.  and 
interest  at  5/.  per  cent.,  from  the  death  of  the  father 
Richard  Vyvyan,  is  raised,  one-half  of  that  is  to  be 

paid 
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paid  to  the  Defendant  Miss  Vyvyan,  and  that  out  of  1861. 
the  remaining  half,  1,049/.  12«.  \0d.^  with  interest  at 
6Z.  per  cent,  from  the  death  of  Richard  VyvyaUy  is  the 
property  of  the  Defendant  William  Courtenay  VyvyaUf 
and  that  the  residue  thereof  is  to  be  paid  to  the  De- 
fendants Liddle  and  Scott.  In  dividing  the  fund  thus, 
I  assume  the  fact  to  be,  that  the  remainder  of  the 
2fl00l,,  which  was  paid  to  Richard  Vyvyan,  was  by 
him  applied  towards  the  maintenance  and  education  of 
his  son,  the  Defendant:  I  am  of  opinion,  that,  under 
the  power  contained  in  the  will  of  the  testator  Thomas 
Vyvyan,  the  limitation  contained  in  the  deed  of  June, 
1854,  as  to  the  share  appointed  to  William  Courtenay 
Vyvyatiy  and  the  consequent  application  of  a  portion 
thereof,  to  the  extent  of  1,500/.,  was  valid.  I  under- 
stand that  moneys  to  this  amount  were  shewn,  in  the 
suit  of  Vyryan  v.  JBraddon,  to  have  been  applied  by 
the  father  for  his  benefit,  but  the  remainder,  which  was 
due  from  Braddon,  could  not  have  been  so  applied,  and 
the  trusts  and  limitations  of  this  fund  do  not,  in  my 
opinion,  extend  to  repaying  to  the  father  any  sum  applied 
for  the  maintenance  and  education  of  the  son  prior  to 
the  deed  of  March j  1854.  When  the  2,000/.  therefore 
is  raised,  a  portion  of  it  is  applicable  towards  repaying 
the  estate  of  the  father  the  sum  which  was  properly 
applied  by  him,  by  and  out  of  the  appointed  fund,  for 
th$  benefit  of  his  son,  but  not  further;  and,  to  this 
extent,  I  am  of  opinion,  that  Mr.  Scott  and  Mrs.  Liddle 
are  entitled  to  claim  what  the  father's  estate  would  be 
entitled  to  receive.  In  so  treating  the  case,  I  consider 
the  deeds  of  December,  1853,  and  June,  1854,  though 
inoperative  as  affecting  the  term  and  the  raising  of  the 
4,000/.,  to  be  valid  and  operative  so  far  as  they  revoke 
the  trusts  which  relate  to  the  4,000/.,  when  raised,  and 
that,  accordingly,  the  interest  thereon  at  4/.  per  cent, 
is  converted  into  interest  at  5/.  per  cent. ;  and  that  the 

share 
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1861.  share  of  Willicun  Courttnay  Vyayan  is  made  appKcable 
towards  his  maintenance  and  education  to  the  extent  of 
1,500/.  Although  DO  reference  is  made  in  those  inden- 
tores  to  the  power  of  revocation  contained  in  the  deed 
of  1812,  still  I  think  that  the  subsequent  indentures 
may  be  considered  as  declaring,  and,  to  the  extent  speci- 
fied, altering  the  trusts  declared  of  the  4,000/.  then  to 
be  raised.  The  amount  due  to  Mr.  William  Courtenay 
Vyvyan  I  consider  to  have  been  ascertained  in  the  suit  of 
Wyvyan  v.  Braddon.  But  that  suit  cannot,  I  think,  be 
treated  as  any  waiver  by  the  Defendant  William  Cour- 
Unay  Vyvyan  of  any  rights  he  might  have  by  reason  of 
the  deed  of  June^  1854,  being  inoperative,  so  far  as  it 
affected  to  create  a  term  and  by  virtue  thereof  raise 
a  sum  of  2,000/.  Waiver  or  acquiescence,  like  election, 
presupposes  that  the  person  to  be  bound  is  fully  cog- 
nizant of  his  rights,  and  that  being  so,  he  neglects  to 
enforce  them,  or  chooses  one  benefit  instead  of  another, 
either,  but  not  both,  of  which  he  might  claim. 

The  decree  must,  therefore,  be,  to  raise  the  sum  of 
4,000/.  out  of  the  estate,  and  on  payment  of  this  by  the 
Plaintiff,  be  is  entitled  to  have  a  surrender  of  the  term 
created  by  the  deed  of  1812,  and  also  the  delivery  up  of 
the  deeds  of  December ^  1853,  and  June,  1854.  One- 
half  part  of  the  4,000/.  must  then  be  paid  to  the 
Defendant  Miss  Vyvyan ^  together  with  her  costs  of  ^lis 
suit,  for  she  has  nothing  to  do  with  the  contention 
between  the  other  Defendants,  and  the  Plaintiff  might ' 
have  paid  her  share  with  safety  without  any  suit.  The 
remainder  of  the  money  must  be  apportioned  between 
the  remaining  Defendants  in  the  manner  I  have  already 
stated.  The  Plaintiff  must  receive  his  costs  from  the 
Defendants  Mr.  Scott  and  Mrs.  Liddle,  who,  in  my 
opinion,  fail  in  their  contention,  and  who  have  occa- 
sioned this  suit,  and  have  compelled  the  Plaintiff  to  come 

into 
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into  Coort  to  get  the  deeds  delivered  up,  and  the  term        1861. 

created  by  the  indenture  of  il/ay,  1812,  surrendered  to 

hiniy  but  they  must  be  at  liberty  to  add  these  costs  to 

any  debt  they  may  be  able  to  prove  against  the  estate 

of  Richard  Vyvyan^  although,  from  the  evidence  in  this 

case,  I  much  fear  that  this  is  no  real  benefit  to  them. 

Upon  a  full  consideration  of  the  whole  of  the. evidence, 

without  going  into  it  in  detail,  I  am  of  opinion,  that 

I  cannot  give  the  Defendant  William  Courtenay  Vyvyan 

any  costs,  but  I  shall  not  make  him  pay  any. 


ilor%.^Jjfimud  by  Lord  WeHkwry,  L.  C,  9M  December,  1861. 


In  re  RAMSAY'S  SETTLEMENT.  ^^y  21. 

June  22. 
TN  June,  1819,  Sir  Thomas  Ramsay ,  Baronet,  married  Upon  a  second 
\    Mrs.  Chisholm,  the  widow  of  Mr.  Clusholm,  who  J^ajfh^ri* 

had  three  children  by  her  former  marriage,  viz.,  Alez^  cond  hunband 
,        -rx  17*  '  wttled  his  pro- 

ander,  Duncan  and  Jemima^  perty  on  the 

children  of  her 
former  marri- 
On  that  occasion,  a  settlement  was  executed,  dated  the  age.    Held, 

10th  of  June,  1819,  whereby  it  was  agreed  that  her  for-  Jj^Vlnd^not 

iune,  consisting  of  6,000/.,  and  all  real  and  personal  es-  the  wife  was 

tate  she  should  acquire  during  the  coverture,  should  be  cenor^and 

vested  in  trustees  for  herself  for  life,  with  remainder  to  *•'  10/.  per 
-,.-_,  _  rf.      1-^  I  1*11  ,      <^*^^  succes- 

oir  Ihomas  Ramsay  for  life,  and  on  his  death,  as  she  sion  duly  was 

should  appoint,  and  in  default  of  appointment,  for  her  P^y^^^®- 

next  of  kin ;  and  if  he  died  in  her  lifetime,  then  for  her 

absolutely*    And  Sir   Thomas  Ramsay  agreed,  within 

twelve  months,  to  pay  to  the  trustees  10,000/.,  which 

they  were  to  hold  in  trust  for  Sir  Thomas  for  life,  with 

remainder  to  Lady  Ramsay  for  life,  with   remainder 

to  the  children  of  the  marriage.    And   in   default  of 

children 
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1861.  children  of  the  marriage,  then  upon  trust  that  the 
^''^^  trustees  or  trustee  for  the  time  being  should,  after  the 
Ramsat's  decease  of  the  survivor  of  them  the  said  Sir  Thomas 
SETTLEyENT.  Jiaftisay  and  Lady  Ramsay  and  such  default  of  issue  as 
aforesaid,  pay,  transfer  or  assign  the  10,000/.  unto  all 
and  every  or  such  one  or  more  exclusively  of  the  other 
or  others  of  the  then  present  children  of  Lady  Ramsay 
by  her  late  husband  William  Chisholm  (other  than  and 
excepting  Alexander  William  Chisholm  her  eldest  son), 
at  such  age  or  respective  ages,  in  such  manner,  and  if 
more  than  one  in  such  shares  and  proportions,  as  Sir 
Thomas  Ramsay  should  direct  or  appoint,  and  for  want 
of  such  direction  or  appointment,  in  trust  for  all  and 
every  the  then  present  children  of  Lady  Ramsay  (other 
than  and  except  as  aforesaid)  who  should  attain  the  age 
of  twenty-one  years,  to  be  divided  between  and  among 
such  children  (except  as  aforesaid),  if  more  than  one, 
in  equal  shares  and  proportions. 

On  the  30th  of  July^  1819,  Sir  Thomas  Ramsay  re- 
leased his  power  of  appointment  amongst  the  children 
of  Lady  Ramsay's  former  marriage,  in  favor  of  Lady 
Ramsay.  There  was  no  issue  of  the  second  marriage. 
Lady  Ramsay,  who  survived  Sir  Thomas,  died  in  1859, 
and  the  10,000/.  then  became  divisible. 

The  Commissioners  of  the  Inland  Revenue  claimed 
10/.  per  cent,  for  succession  duty  under  the  16  &  17 
Vict,  c.  51,  on  the  ground  of  Sir  TTiomas  Ramsay,  a 
stranger  to  the  children,  being  predecessor,  while  the 
younger  children  of  Lady  Ramsay  insisted,  that  1/.  per 
cent,  only  was  payable,  their  mother,  Lady  Ramsay, 
being,  as  they  contended,  the  predecessor. 

The  question  was  raised  upon  a  petition  of  the 
daughter  Jemima  and  her  husband,  and  the  trustees  of 

her 
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her  marriage  settlement,  for  payment  out  of  Court  of       1861. 
part  of  the  funds. 


By  the  second  section  of  the  Succession  Duty  Act 
(16  &  17  VicL  c.  51)  it  is  enacted  as  follows: — 

*'  Every  past  or  future  disposition  of  property,  by  reason 
whereof  any  person  has  or  shall  become  beneficially  en- 
titled to  any  property,  or  the  income  thereof,  upon  the 
death  of  any  person  dying  after  the  time  appointed  for 
the  commencement  of  this  act,  either  immediately  or  after 
any  interval,  either  certainly  or  contingently,  and  either 
originally  dr  by  way  of  substitutive  limitation,  and  every 
devolution  by  law  of  any  beneficial  interest  in  property, 
or  the  income  thereof,  upon  the  death  of  any  person 
dying  after  the  time  appointed  for  the  commencement 
of  this  act,  to  any  other  person  in  possession  or  expec- 
tancy, shall  be  deemed  to  have  conferred,  or  to  confer, 
on  the  person  entitled  by  reason  of  any  such  disposition 
or  devolution  a  'succession;*  and  the  term  successor 
shall  denote  the  person  so  entitled ;  and  the  term  pre- 
decessor  shall  denote  settlor,  diisponer,  testator,  obligor, 
ancestor  or  other  person  from  whom  the  interest  of  the 
successor  is  or  shall  be  derived/' 

The  lOtli  section  regulates  the  amount  of  duty,  viz., 
1/.  per  cent,  where  the  successor  is  the  lineal  issue  of 
the  predecessor,  and  10/.  per  cent,  where  he  is  a  stranger 
in  blood  to  him. 

Mr.  jR.  Palmer  and  Mr.  O.  O.  Morgan  for  the  Peti- 
tioners. In  this  case  Lady  Ramsay  was  the  predecessor, 
and  only  1/.  per  cent,  duty  is  payable.  She  became  the 
purchaser  of  the  benefits  made  by  Sir  Thomas  in  favor 
of  her  children  by  her  first  marriage,  by  giving  him  a 
life  interest  in  her  own  property,  and  by  her  assent  to 

the 


In  re 
Ramsay's 

Sbttlimbmt. 


CASES  IN  CHANCERY. 

the  marriage.     It  is  perfectly  inconceivable  to  suppose 
that  Sir  Tliomas  would,  except  for  a  consideration  paid, 
Ramsay's     ^^^^  made  such  a  settlement  on  strangers*    The  pur- 
Sbttlbmmt.  chaser  of  the  benefits,  and  not  the  vendor,  must  be  con- 
sidered the  settlor  or  predecessor. 

This  case  is  really  governed  by  the  decision  of  this 
Court  in  the  case  of  In  re  Jenkinson  (a).  There  the 
tenant  for  life  made  an  arrangement  with  his  nephew, 
the  next  remainderman  in  tail  male,  which  enabled  the 
tenant  for  life  to  settle  20,000/.,  charged  on  the  estate, 
upon  his  daughters,  and  it  was  held,  that  the  tenant  for 
life,  and  not  the  tenant  in  tail,  was  the  predecessor. 
This  case  has  since  been  followed  by  the  Court  of  Ex- 
chequer in  Altamey-General  v.  Baker  (fi),  where,  to 
settle  differences  between  an  uncle  and  niece,  a  deed 
was  executed  by  them,  by  which  30,000/.  was  settled  on 
the  niece  for  life,  with  remainder  to  her  children ;  and 
it  was  held  that  the  niece,  and  not  the  uncle,  was  the 
predecessor,  and  that  1/.  per  cent,  succession  duty  was 
payable. 

The  purchaser  of  an  estate,  and  not  the  vendor,  roust 
be  considered  the  settlor,  and  so  it  has  been  held  under 
the  Mortmain  Act  in  Price  v.  Hathaway  (c).  In  that 
case  Mr.  Partis  purchased  some  lands  of  I^eir^  which 
were  conveyed  direct  from  Leir  to  trustees  for  a  charity. 
The  deed  was  inrolled,  but  Partis  died  a  month  after- 
wards. It  was  held  in  1822  {Leir  being  still  living), 
that  Partis  was  the  settlor,  and  as  he  had  died  within 
twelve  months,  the  conveyance  by  Zetr,  to  the  charity, 
was  void  under  the  Statute  of  Mortmain. 

A  provision  made  by  a  woman  on  her  second  marriage 

for 

(a)  24  Beav.  64.  (c)  6  Madd,  304. 

{b)  4  HurL  i  Nor.  19. 
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for  her  children  of  a  former  marriage  is  considered  as 

made  not  only  for  the  highest  moral  consideration^  but 

for  one  which  will  support  a  deed  against  a  purchaser     R^^l^'g 

for  valuable  consideration,   notwithstanding  27  JElia.  Ssttlmhht. 

c.   6 ;   Newstead  v.   Searles  (a) ;   Hoe  ▼•   Mitton  (6) ; 

and    this    doctrine    has    recently   been    extended    to 

natural  children ;  Dichejuom  v.  Wright  (c) ;  Clarke  ▼« 

WriffhUd). 

The  Ationuy-General  (Sir  R.  Beihell)  and  Mr.  Han- 
$cn  for  the  Commissioners  of  Inland  Revenue.  Sir 
Thomas  Ranwig  was  the  predecessor  in  this  instance.  By 
the  2nd  section  of  the  act,  the  term  ^  predecessor"  denotes 
the  **  settlor"  or  the  **  person  from  whom  the  interest  of 
the  succession  is  or  shall  be  derived."  It  means,  there- 
fore, the  person  having  the  power  of  conferring  an  in- 
terest, in  the  ordinary  way,  out  of  his  own  property,  or, 
in  other  words,  ''the  owner  of  the  property."  Generally 
the  husband  is  considered  the  owner  and  settlor  of  that 
portion  of  the  property  which  he  brings  into  settlement, 
and  the  wife  of  that  portion  which  she  contribotes. 

Here  the  wife  never  was  the  owner  of  the  10,000/., 
there  was  no  transfer  of  it  to  her.  According  to  the 
argument,  she  stipulated  that  Sir  Thomas  Ramsay  %ho\x\A 
make  a  settlement  of  his  own  property  on  her  children ; 
this  is  quite  distinct  from  a  settlement  by  the  wife  of 
her  own  property,  or  of  that  of  which  she  has  become 
the  purchaser.  If  property  be  purchased  from  B.  by  A,j 
and  is  conveyed  to  and  then  settled  by  J.,  A.  would  be 
the  predecessor ;  but  if  A.  pud  to  B.  a  sum  of  money 
to  induce  him  to  settle  his  estate  on  a  stranger,  then  JS*, 
and  not  A.^  would  be  the  predecessor.  The  consider- 
ation was  paid  by  Lady  Ramsay  for  the  settlement  by 

Sir 

(a)  1  Atk.  265.  (c)  5  Hurl.  ^  Nor.  401. 

(*)  2  Wii.  356.  {d)  30  L.  J.  (Exch.)  113. 
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1861 .        Sir  Thomas  of  hiflrown  property,  and  not  for  the  purchase 
^^*v*^^      of  his  property,  the  contract  of  the  one  was  the  con- 
Ramsat's     sideration  for  the  contract  of  the  other,  but  the  act  of 
SfitTLEMENT.  Settlement  was  that  of  the  husband.    This  is  quite  con- 
sistent with  Re  Jenhinson  (a),  for  there,  the  tenant  for 
life,  in  the  first  place,  stipulated  for  a  charge  of  25,000/. 
on   the   entailed   estate,    and   which   he    might    have 
put  in  his  pocket,  and  which  he  did  to  the  extent  of 
5,000/.    The  tenant  for  life  then  directed  the  residue, 
viz.  20,000/.,  to  be  held  in  trust  for  his  daughters.    The 
tenant  for  life  was,  therefore,  in  that  case,  clearly  both 
the  owner  and  settlor  of  the  20,000/.     But  here,  on  the 
contrary,  the  husband  was  always  the  owner  and  settlor, 
and  in  addition,  he  retained  a  power  of  selection  of  the 
objects,  which  he  could  not  delegate  to  his  wife. 

If  this  Court  were  to .  hold,  that  the  wife  was  the 
settlor  of  the  10,000/.,  then,  by  the  same  reasoning,  the 
husband  must  be  held  the  settlor  of  the  6,000/.,  and  it 
will  lead  to  this  absurdity,  that  the  husband  must  be 
held  to  be  the  owner  of  the  wife's  property,  and  the 
wife  the  owner  of  the  husband's. 

Mr.  R.  Palmer  in  reply. 


The  Master  of  the  Rolls. 

June  22.  By  a  settlement  made,  in  June,  1819,  on  the  marriage 

of  Sir  Thomas  Ramsay  with  Mrs.  Chisholm,  10,000/.  was 
charged  on  the  estate  of  Sir  Thomas  Ramsay,  which 
charge  was  vested  in  trustees,  in  trust  to  pay  the  interest 
to  Sir  Thomas  Ramsay,  for  his  life,  then  to  his  wife, 
Lady  Ramsay,  for  her  life,  and  after  the  death  of  the 

survivor 
(a)  24  Beav.  64. 
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survivor  to  the  children  of  the  marriage  as  he  should        186L 
appoints  and  in  default  of  appointmenty  equally  between      ^■^S'^^i^ 
them,  and  if  there  were  no  children  of  the  marriage,     Ramsat's 
then  in  trust  for  the  younger  children  of  Lady  Ramsay  Ssttlemskt. 
by  her  first  husband,  Mr.  Chisholm,  in  such  shares  and 
proportion  as  Sir  Thomas  Ramsay  should  appoint,  and 
in  default  of  appointment  amongst  them  equally.     This 
latter  power  of  appointment  given  to  Sir  Thomas  Ram- 
say  was  introduced  into  the  settlement  by  mistake,  to 
rectify  which,  as  far  as  it  was  possible,  on  the  30th  of 
the  following  month  of  July,  Sir  Thomas  Ramsay,  by 
indorsement  on  the  settlement,  irrevocably  released  his 
power  of  appointment  amongst  the  children  of  Lady 
Ramsay  by  her  first  marriage. 

The  fund  was  raised  and  invested  in  the  purchase  of 
11,903/.  \9s.  Id.  £3  per  Cent.  Consols.  In  October, 
1859,  Lady  Ramsay  died,  and  the  fund  became  divisible 
amongst  the  younger  children  of  her  first  marriage. 
Succession  duty  became  payable  upon  it,  and  the 
question  to  be  determined  on  this  petition  is,  the  rate  of 
that  duty.  If  Sir  Thomas  Ramsay  were  the  predecessor 
^the  rate  of  duty  is  10/.  per  cent.,  if  Lady  Ramsay  be  the 
predecessor,  the  rate  of  duty  islL  per  cent. 

By  the  2nd  section  of  the  act,  16  &  17  Vici.  c.  61,  it 
is  enacted,  that  **  the  term  predecessor  shall  denote  the 
settlor,  disponer,  testator,  obligor,  ancestor,  or  other 
person  from  whom  the  injterest  of  the  successor  is  or 
shall  be  derived.''  On  behalf  of  the  successor,  the 
Petitioners,  it  is  argued,  that  the  predecessor  is  not 
merely  the  person  from  whom  the  fund  flows,  in  the 
strict  and  technical  sense  of  that  term,  but  the  person 
who  paid  the  consideration  which  induced  another 
person  to  create  the  fund  which  descends  on  the  succes- 
sors.   The  argument  is  illustrated  thus,  namely : — ^That 

VOL.  XXX — I.  Q  if 
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186L       if  o"^  person  buy  a  charge  on  the  estate  of  another, 
^■^"^^-^^      it  is  the  person  who  buys  and  who,  in  reality,  creates  the 
Ramsay's     f^^^f  ^ho  is  the  predecessor  and  not  the  person  who,  in 
Sbttlemrnt.  consideration  of  the  money  received,  charges  his  estate 
with  that  amount.    This  is  applied  to  the  case  before 
the  Court  in  the  following  manner: — It  is  said,  that 
Mrs.   Chiskolm,  about  to   become  Lady  Ramsay,  by 
payment  of  6,000/.  and  also  by  the  gift  of  a  life  estate 
in  her  lands  to  Sir  I'homas  Ramsay^  induced   him  to 
create  a  charge  on  his  estate  in  favor  of  her  children 
to  the  extent  of  10,000/.,  that  she  therefore  created 
the  fund  and  that  she  is  the  predecessor.    To  support 
this  contention,  the  case  of  Lord  LiverpooFs  Will  (a), 
decided  by  me,  is  cited  as  an  authority.    That  case 
however,  is  very  different  from  the  present.    There,  the 
tenant  for  life  of  an  estate  made  an  arrangement  with 
the  tenant  in  tail   in  remainder,  so  as  to  enable  the 
tenant  for  life  to  settle  20,000/.  on  the  estate  in  favor  of 
his  daughters,  and  I  held  that  the  tenant  for  life  was  the 
predecessor.     So  also  there  can  be  no  doubt,  that  if 
one  man  advances  money  to  another,  to  secure  which  the 
borrower  mortgages  his  estate,  and  which  fund  is  settled, 
the  lender  and  not  the  borrower  is  the  owner  of  the 
money  and  the  predecessor   from  whom  the  money 
descends.     But  the  present  contention  of  the  Petitioner 
goes  far  beyond  that.     I  think  it  an  immaterial  circum- 
stance that  money  was  paid  by  Lady  Ramsay  on  her  mar- 
riage with  Sir  Thomas  Ramsay ;  the  marriage  itself  is  a 
valuable  consideration,  quite  as  sufficient  as  the  payment 
of  any  money ;  but  I  think  the  real  question  is  this : — 
if,  on  the  marriage  of  the  owner  of  an  estate  with  a  lady, 
he  contracts  to  settle  a  sum  on  her  relations,  whether  she 
or  he  is,  under  the  words  of  this  act,  to  be  considered  as 
the  predecessor  from  whom  the  interest  of  the  successor 
is  derived.     It  is  clear  that  where  a  contract  is  made  for 

valuable 
(a)  24  Beav,  64. 
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valaable  consideration,  by  which  property  is  settled,  the 

property  does  not  belong  to  the  person  who  induced  the 

other  to  settle  it,  but  the  property  remains  in  the  person      Ramsat's 

who  settles  it,  subject  to  the  trusts  of  the  settlement,  Sbttlbmbnt. 

and  accordingly,  the  statute  uses  the  word  settlor  as 

being  one  of  the  meanings  of  the  word  predecessor* 

If  this  were  not  so,  a  singular  state  of  things  would 
arise,  for  if  10,000/.,  the  property  of  the  lady,  were,  on 
her  marriage,  settled  on  the  children  of  the  marriage, 
and  in  default  of  such  children,  upon  her  relations,  and 
the  husband  had  settled  an  equivalent  sum  in  like 
manner  in  default  of  children,  on  her  relations,  then  the 
predecessor  of  the  wife's  10,000/1  would  be  the  husband, 
and  the  predecessor  of  the  husband's  10,000/.  would  be 
the  wife.  But  this  is  an  extent  to  which  it  is  clear  no 
one  could  press  the  argument.  And  yet  the  present 
case  is  one  in  which,  in  consideration  of  certain  moneys 
and  also  of  the  marriage,  the  husband  settled  10,000/. 
on  the  children  of  the  marriage,  and  in  default  on  the 
children  of  the  wife  by  a  former  marriage. 

I  think  that  the  ultimate  disposition,  in  default  of 
issue  of  the  marriage,  cannot  affect  the  question  as  to 
who  is  the  predecessor.  Suppose  the  ultimate  trust  had 
been  in  fevor  of  Sir  Thomas  Ramsay's  children  by  a 
former  marriage,  in  such  a  case  no  one  could  reason- 
ably contend,  that  Sir  Thomas  Ramsay  was  not  the  pre- 
decessor. Instead  of  doing  this,  he  and  she  together 
have  thought  fit  to  limit  the  ultimate  trust  to  the 
relations  of  his  wife.  It  is  plain  that  this  circumstance 
cannot  affect  the  question  as  to  who  is  the  settlor,  or 
who  is  the  dispensor  from  whom  the  interest  in  the  suc- 
cession proceeds. 

My  opinion,  in  considering  the  effect  of  the  statute 
•  o2  as 
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1861.  Afi  bearing  upon  charges  and  settlements  to  this  or  a 
^"^"^^  similar  eflTect,  which  are  so  common  in  marriage  or 
Rambat's  ft^inily  settlements^  is,  that  if  a  sum  of  money  or  charge 
Sbttlbmbmt.  on  an  estate  or  the  estate  itself  be  settled  (for  I  cannot 
distinguish  between  the  one  and  the  other),  whatever  be 
the  trusts  on  which  it  is  settled,  and  in  favor  of  whom* 
soever  it  may  be  ultimately  limited,  the  predecessor  is 
the  person  to  whom  the  property  settled  belongs,  and 
who  makes  the  settlement,  and  this  without  taking  into 
account  the  motives  or  valuable  considerations  which 
may  have  induced  him  to  make  the  settlement;  with 
this  qualification  however  (which  is  essential  for  the 
purpose  of  explaining  my  meaning),  that  if  the  settlor,  in 
making  this  settlement,  gives  to  a  person,  other  than 
himself,  a  power  of  disposing  of  the  property  settled  or 
of  any  part  of  it,  which  power  is  exercised,  then  that  is 
substantially  a  transfer  of  the  settled  property  to  the 
donee  of  the  power,  and  then  the  successors  take  their 
interest  under  the  exercise  of  the  power,  and  not  under 
the  trusts  of  the  settlement  in  default  of  the  exercise 
of  that  power.  And  then  it  is  that  the  donee  of  the 
power,  or,  in  other  words,  the  person  exercising  the 
power,  is  the  disposer  from  whom  the  interest  of  the 
succession  is  derived,  and  that  he  is  consequently  the 
predecessor  whose  relationship  to  the  successor  will 
settle  the  amount  of  succession  duty. 

In  other  words  it  is  this:-^two  persons  agree,  for 
valuable  consideration,  that  the  estate  of  one  shall  be 
settled  in  a  particular  manner,  but  that,  on  the  happen- 
ing of  a  particular  contingency,  the  other  may  dispose 
of  it  as  belonging  to  himself.  If  the  successor  take 
under  the  limitation  expressed  in  the  settlement,  then 
the  predecessor  is  the  original  owner  of  the  property 
settled,  and  his  relationship  to  the  successor  regulates 
the  amount  of  succession  duty.      If  the  contingency 

•  happens. 
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happens,  and  the  other  person  disposes  of  the  property        1861. 
as  his  own,  then  he  is  the  predecessor,  and  his  relation-      '^'^^^'^^ 
ship  to  the  successor  regulates  the  amount  of  succession      Ramsat's 
duty.     Here  the  Petitioner  takes  under  the  exercise  of  Sbttlbmbiit. 
no  power  contained  in  the  settlement,  but  under  the 
trusts  of  the  settlement  itself,  the  predecessor,  therefore, 
IS  the  settlor  Sir  Thomas  Ramsey ^  and  in  this  case,  the 
successors  are  strangers  in  blood,  and  the  duty  must  be 
at  102.  per  cent* 

I  omit  all  reference  to  the  power,  as  I  have  decided 
this  case  without  reference  to  it;  but  the  power  of  dis- 
tribution being  vested  in  Sir  Thomas  Ramsay  would,  if 
it  had  had  any  eflTect  at  all,  have  gone  to  strengthen  the 
conclusion  to  which  I  have  come.  If,  indeed,  this 
10,0002.  bad  been  settled  to  such  uses  as  Lady  Ramsay^ 
notwithstanding  coverture,  should,  by  deed  or  will, 
have  appointed;  and  in  default  of  appointment  to  the 
children  of  her  former  marriage ;  and  if  Lady  Ramsay 
had  exercised  that  power,  and  the  Petitioners  had  taken 
as  appointees  from  her,  and  not  under  the  ultimate  trusts 
of  the  settlement,  then  I  should  have  been  of  opinion, 
in  the  way  I  have  already  pointed  out,  that  she  would 
have  been  the  predecessor,  and  that  the  rate  of  interest 
would  have  been  only  1 2.  per  cent. ;  but  as  this  is  not  the 
case,  and  as  the  Petitioners  take  under  the  settlement 
made  by  Sir  Thomas  Ramsay ^  I  think  they  take  as 
strangers,  and  the  contention  on  the  part  of  the  crown 
prevails,  and  I  will  make  an  order  accordingly. 
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COAXES  r.THE  NOTTINGHAM  WATERWORKS 
COMPANY. 

Junt  11,22. 

Under  an  act    fTlHE  Nottingham  Waterworks  Company  was  incor- 
^n///^^^^  porated    by  act  of  parliament  in   1845.     The 

the  shares  in  a  capital  was  75,000/.,  divided  into  3,000  shares  of  25Z. 

water  company         , 

were  limited  to  ^ach. 

10/.  percent., 

after  oavment 

of  which  and        By  the  13th  section  of  the  act,  it  was  enacted,  that 

providing  for  a  ^^  dividends  should  be  made  exceeding  the  rate  of  lOZ. 

contingent  ° 

fund,  the  Court  per  cent,  per  annum  on  each  of  the  shares,  &c.,  &c., 

SeMionshad     "unless  a  larger  dividend  should  at  any  time  be  ne- 

power  to  re-      cessary  to  make  up  the  deficiency  of  any  previous  divi- 

rates.    By  a     dend,  when  such  previous  dividends  should  have  fallen 

•econdactin     short  of  lOZ.  per  cent,  per  annum  upon  each  of  such 

1854,  the  .  „ 

capital  was  ex-  Shares. 

tended  and  a 

variation  made 

in  the  shares         By  the  3 1st  section,  it  was  enacted,  **  that  the  con- 

terest    Held     tingent  fund  to  be  set  aside  should,  in  no  case,  exceed 

on  the  con-       the  sum  of  7,600/.,  and  that  if  such  fund  should  at  any 

struction  of  ,  ,         ,  , 

the  second  act,  time  be  reduced,  it  might  thereafter  be  again  restored 

hold  »*und  r    ^  ^^^  **"°^  ^^  7,600/.,  and  so  from  time  to  time  as  often 
the  first  act       as  such  reduction  should  happen." 
were  not  de- 
prived of  their 
right  to  pay-         The  32nd  section  enacted,  "  that,  when  and  so  soon  as 

^y' surplus,  of  ^^^^  '""^  should,  by  accumulation  or  otherwise,  amount 

their  arrears  of  to  the  sum  of  7,600/.,  and  dividends  to  the  amount 

dividends 

existing  at  the   thereinbefore  limited  should  have  been  paid,  an  account 

lewnf  wV^*  of  the  said  contingent  fund,  and  of  the  receipts,  expen- 
diture and  profits  of  the  company  should  be  laid  before 
the  Court  of  Quarter  Sessions  of  the  peace  of  the  town 
and  county  of  the  town  of  Nottingham,  and  be  filed 

with 
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with  the  clerk  of  the  peace  of  the  said  town  and  county ;        1861 . 
and  if  it  should  thereupon  appear  at  such  court,  that 
tbe  profits  of  the   company,  for  the   preceding  year, 
should  have  exceeded  the  sum  thereinbefore  authorized         1'hk 

,.     .  ,      ,  ,  ,  ^      ,  NOTTIMOHAK 

to  be  divided  amongst  the  several  proprietors  of  shares  Waterworks 

in  the  undertaking,  the  company  should  make  such  a 

rateable  deduction  in  the  rents  and  prices  of  water  to 

be  furnished  by  the  company  for  the  then  current  year 

as,  in  the  judgment  of  the  said  court,  should  be  proper, 

until  by  the  expenditure  and  payments  of  the  company 

the  contingent  fund  should  have  been  reduced  below 

the  said  sum  of  7,500/.,  when  the  price  of  water  might, 

if  necessary,  be  again  raised,  and  so  from  time  to  time 

as  such  event  should  happen." 

The  full  amount  of  25/.  per  share  was  called  for  and 
paid  up  in  respect  of  the  allotted  shares. 

Prior  to  the  year  1854,  the  profits  of  the  undertaking 
were  insufficient  to  pay  10/.  per  cent,  per  annum  on  the 
shares,  and  a  considerable  sum  was,  at  that  time,  due  to 
the  shareholders  in  respect  of  the  deficiency. 

In  the  year  1854,  a  second  act  of  parliament,  called 
by  the  short  title  of  *'  The  Nottingham  Waterworks 
Amendment  Act,  1854  (a),"  was  passed,  which,  after  re- 
citing the  prior  act,  and  that  the  share  capital  of  the  Not- 
tingham Waterworks  Company  was  limited  to  75,000/., 
and  **  that  the  shareholders  in  the  company  were  entitle^ 
to  dividends  upon  the  nominal  amount  of  such  shares 
after  a  rate  not  exceeding  10/.  per  centum  per  annum,  and 
that  it  was  expedient  that  further  and  other  provisions 
should  be  made  with  reference  to  the  regulation  and 
augmentation  of  the  capital  of  the  company,  it  was 
enacted  (s.  3),  that  from  and  after  the  passing  thereof, 
the  capital  of  the  company  should  be  250,000/.,  and 

should 
(a)  17  4- 18  rut.  c.  *. 
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1861.       should  consist  of  5,000  shares,  and  that  the  nominal 
^^^^'^^      value  of  each  share  should  be  60L 

COATBB 

V. 

The  By  the  4tii  section  it  was  enacted,  **  that  from  and 

Waterworks  after  the  passing  thereof,  the  rate  of  dividend  payable 

CoMPAMT.     jjy  ^g  company  should  not  exceed  the  sum  of  21.  \(k. 

per  annum  in  respect  of  each  such  share,  unless  a  larger 

dividend  should  be,  at  any  time,  necessary  to  make  up 

the  deficiency  of  any  previous  dividend." 

By  the  6th  section  it  was  enacted,  that  every  person 
who,  at  the  time  of  the  passing  thereof,  should  be 
the  proprietor  of  one  or  more  shares  in  the  capital  by 
the  former  act  authorized,  should  be  entitled,  for  each 
such  share,  to  a  share  in  the  capital  by  the  second  act 
authorized,  ''and  that  the  last-mentioned  shares  should, 
from  the  passing  thereof,  be  vested,  unth  all  the  rights 
acquired  under  the  said  previous  act  in  respect  of  the 
same,  (so  far  as  such  rights  were  not  inconsistent  with 
the  provisions  of  the  now  stating  act,)  in  such  persons 
accordingly." 

The  state  of  the  finances  of  the  company  was  as 
follows : — ^There  were  arrears  still  due  to  the  original 
shareholders  under  the  first  act  arising  from  the  defi- 
ciency of  the  profits  to  make  up  the  10/.  per  cent,  due 
from  1845  to  1854. 

Dividends  bad  been  paid  to  the  50/.  shareholders 
since  1845,  but  not  amounting  altogether  to  21.  lOs.  per 
cent. -per  annum,  so  that  there  was  an  arrear  on  them 
subsequent  to  1854. 

There  was  now  in  the  hands  of  the  directors  of  the  • 
company  a  considerable  sum  of  money,  being  surplus 
income  of  the  company,  applicable  to  the  payment  of 

the 
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the  arrears  of  the  diyidends  due  to  the  sbareholders,  but  1861. 
which,  by  reason  of  the  questions  raised  by  the  different 
classes  of  shareholders  as  to  the  true  construction  of  the 
provisions  of  the  two  acts  of  parliament,  the  directors  de- 
clined to  distribute,  except  under  the  directions  of  the  wlra'mwoiiKj 
Court.  The  Plaintiff,  Mr.  Coates,  was,  at  the  time  of  CoMfAm. 
the  passing  of  the  act  of  1864,  the  holder  of  eighteen 
shares  of  25/.  each  in  the  company,  in  lieu  of  which  he 
had  received  eighteen  50/.  shares,  and  a  large  arrear 
being  still  due  to  him,  he  filed  this  bill  in  1861,  ''on 
behalf  of  himself  and  all  other  the  holders  of  shares  in 
the  Nottingham  Waterworks  Company  created  previously 
to  the  12th  of  May^  1854,  or  issued  in  lieu  of  shares  so 
created  (except  the  Defendants),  against  the  company, 
the  directors  and  a  Mr.  Stevenson^  who  was  the  holder 
of  three  shares  in  the  company  created  and  issued  since 
the  passing  of  the  act  of  1854,  and  which  were  not  so 
issued  in  lieu  or  in  respect  of  any  previously  existing 
shares,  and  against  several  other  holders  of  shares 
similarly  issued.  The  latter  class  of  shareholders  in- 
sisted that  no  arrears  of  dividends  were  now  payable  in 
respect  of  any  of  the  shares,  in  the  company,  for  any 
of  the  years  preceding  the  passing  of  the  act  of  1854. 

The  Plaintiff  insisted  that  the  arrears  due  to  the 
holders  of  shares  in  the  company  which  were  in  existr 
ence  previously  to  the  passing  of  the  act  of  1854  or 
which  were  issued  in  lieu  of  such  shares,  so  as  to  make 
up  the  maximum  dividend  of  10/.  per  centum  per  annum 
upon  the  amount  of  such  shares,  in  each  year  from  the 
passing  of  the  act  of  1845  down  to  the  passing  of  the 
act  of  1854,  ought  to  be  paid  out  of  the  surplus  income 
of  the  company,  in  priority  to  the  arrears  of  dividends 
which  had  accrued  due  since  the  passing  of  the  act 
of  1854,  and  that  the  maximum  rate  of  dividend  pay- 
able in  each  year,  under  the  two  acts  of  parliament, 

respectively. 
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The 


respectively,  ought  to  be  so  paid  in  priority  to  the 
arrears  of  dividends  required  to  make  up  such  maximum 
for  any  subsequent  year. 


Wa«1!1^o"rm      '^^^  consumers  contended  that  the  arrears  of  defi- 
CoMPANT.     ciency  of  the  dividends  under  the  first  act  were  irre- 
coverable,  and  that  those  only  subsequent  to  the  second 
act  could  be  made  good. 

The  bill  prayed  a  declaration  as  to  the  priorities 
according  to  which  the  surplus  income  of  the  company 
ought  to  be  applied. 

Mr.  FoUett  and  Mr.  J.  J.  Hamilton  Humphreys  for  the 
Plaintiff. 

Mr.  Osborne  for  Mr.  Stevenson. 

Mr.  12.  Palmer  and  Mr.  Field  for  the  consumers. 

Mr.  F.  Bacon  for  the  directors. 


The  M ASTBR  of  tlie  Rolls. 

June  22.  The  question  I  have  to  decide  is,  whether,  on  the  con- 

struction of  two  acts  of  parliament,  the  shareholders  in 
the  Nottingham  Waterworks  Company  prior  to  1864  are 
entitled,  out  of  the  existing  surplus  profits  of  the  com- 
pany, to  be  paid  what  would  be  necessary  to  make  up 
to  lOLper  centum  per  annum  the  dividends  received  on 
their  shares  since  1845  on  the  nominal  amount  of  the 
original  shares. 

The  first  act  now  in  force  was  passed  on  the  30th 
June,  1846,  it  created  a  capital  of  75,000/.  in  3,000 
shares  of  262^  each.     By  section  30,  the  amount  of 

dividends 
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dividends  is  limitedy  and  section  32  is  important,  but        1861. 
I  will  refer  to  it  presently.     Under  this  act,  the  com-      ^^^^ 
pany  was  carried  on,  and  annual  dividends  were  paid,  «. 

but  not  amounting  to  10/.  per  cent,  on  the  shares.  NoxTiiioHAit 

Watbrworu 
The  second  act  was  passed  on  the  12th  May,  1864,     Comfami. 

and  is  the  17  &  18  Vict,  c.  x.  At  this  time,  a  deficiency 
to  a  considerable  amount  below  10/.  per  cent,  per  annum 
existed  in  the  dividends  already  paid,  and  which,  if  that 
second  act  had  not  passed,  and  the  company  had  been 
sufficiently  prosperous,  the  shareholders  would  have 
been  entitled  to  receive.  The  question  is,  whether  the 
second  act  of  parliament  has  deprived  the  original 
shareholders  of  this  right.  The  second  act  was  made 
for  the  purpose  of  altering,  amending  and  enlarging  the 
former  act ;  it  repeals  no  one  of  its  clauses,  it  is  simply 
additional,  and  it  makes  the  nominal  capital  of  the  com- 
pany 250,000/.,  by  making  it  consist  of  6,000  shares  of 
50/.  each ;  it  exchanges  the  25/.  shares  created  by  the 
former  act  into  50/.  shares  under  this  act,  and  it  creates 
2,000  additional  shares  of  50/.  each.  It  limits  the 
dividends  on  each  share  to  5/.  per  cent,,  thus  enabling 
the  original  shares  of  25/.  each  to  i*eceive  their  original 
maximum  dividend  in  the  shape  of  5/.  per  cent,  on  the 
50/.  shares. 

The  parts  of  the  new  act  which  alone  seem  to  me  to 
have  any  bearing  on  this  subject  are  the  following: — 
First,  the  preamble  and  the  4th  and  5th  sections. 

I  am  of  opinion,  that  in  the  4th  section  no  distinction 
is  made  between  one  class  of  shares  and  the  other,  or 
between  one  dividend  and  another.  The  words  are, 
"any  previous  dividend;"  I  do  not  consider  myself  to 
be  at  liberty  to  cut  down  this,  the  most  general  expres- 
sion, to  any  previous  dividend  declared  under  the  autho- 
rity of  this  act  or  subsequently  to  the  passing  of  this 

act. 
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1861.       act.    I  am  at  a  loss  to  understand  why  the  recital  I  have 
^^^^      read  was  introduced,  unless  it  was  intended  to  deal  with 

COATM 

V.  those  dividends  which  are  therein  expressed  to  be  the 

NoTTiHOBAM  "^^^  ^^  ^^^  ^^^^  cxistittg  shaTcholders.    I  think  this 
WATsmwoRKi  clause  deals  with  that  subject  by  putting  all  the  divi- 
OMPAHT.     jgjjjg  Qjj  ^ijg  gj^mg  footing. 

But  I  also  think^  that  if  there  was  any  doubt  on  this 
subject,  it  is  removed  by  the  following  section,  the  6th. 
What  are  the  rights  here  spoken  of  which  are  preserved 
to  the  shareholders  under  the  first  act?  They  are  the 
rights  acquired  under  that  act;  the  preamble  of  the 
second  act  recites  that  under  the  first  act  they  were 
entitled  to  a  dividend  of  lOZ.  per  cent  on  the  nominal 
amount  of  their  shares.  This,  therefore,  was  one  of  the 
rights  acquired  under  that  act ;  this,  therefore,  was  one 
of  the  rights  vested  in  the  old  shareholders,  in  taking 
new  shares  under  the  second  act;  indeed,  except  the 
clause  in  the  second  act  refers  to  such  dividend,  it  is 
difficult  to  see  what  are  the  rights  to  be  vested  in  them, 
or  why  such  right  to  be  paid  the  deficiency  of  former 
dividends  should  be  excluded.  Are  they  inconsistent 
with  the  provisions  of  the  later  act?  Certainly  not 
As  far  as  it  seems  to  me,  they  are  not  only  consistent 
with  it,  but  any  other  construction  would  be  inconsis- 
tent with  the  provisions  of  the  second  act,  which  must, 
for  this  purpose,  be  read  together  with  the  first. 

That  this  is  so,  is  to  my  mind  made  clear  by  the  con- 
tention on  behalf  of  the  consumers,  and  the  clauses  on 
which  their  rights  rely.  The  contention  of  the  con- 
sumers is,  that  the  deficiencies  of  the  dividends  under 
the  first  act  are  irrecoverable,  and  that  only  the  defi- 
ciencies of  dividends  declared  since  the  passing  of  the 
second  act  are  to  be  made  good  out  of  the  profits  of  the 
company,  and  that  the  excess  of  profits,  after  doing  so, 
is  to  be  applied  in  reducing  the  price  of  water  to  the 

consumers. 
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consumera.     But  under  the  second  act,  taken  alonei        1861. 

there  is  no  power  of  reducing  the  price  of  water  to  the 

consumers,  it  is  solely  under  the  first  act,  which  is 

incorporated  with  the  second,  and  enlarged  and  amended         '^■' 

by  ity  that  this  power  can  be  exercised,  and  the  only  Watekworu 

claim  in  the  former  act,  under  which   this  reduction     Compasy. 

of  price  to  the  consumers  can  be  effected,  is  the  32nd 

section. — IHU  Honor  read  it.']    So  that  the  reduction 

of  price  to  the  consumers  is  to  take  place  after  the  accu- 

mulated  fund,  if  created,  shall  have  amounted  to  7,600/., 

and  after  dividends,  to  the  amount  of  10/.  per  cent., 

shall  have  been  paid  on  the  original  shares.     In  other 

words,  the  Court  of  Quarter  Sessions,  which  alone  has 

authority  to  do  it,  has  no  power  or  jurisdiction  to  reduce 

the  price  of  water  until  10/.  per  cent  dividends  have  been 

paid  on  the  original  shares.    The  nominal  value  of  the 

shares  is  doubled  by  the  second  act,  and  the  dividend 

of  6/.  per  cent,  is  substituted  for  10/.  per  cent,  on  the 

former  half  amount,  but  this  is  the  same  thing,  and  then 

power  is  given,  by  the  4th  section  of  the  second  act,  to 

pay  the  deficiency  of  any  previous  dividend. 

I  consider  it,  therefore,  clear,  that  not  only  the 
directors  are  authorized  to  pay  the  deficiency  of  pre- 
vious dividends  from  the  passing  of  the  first  act  in  1845, 
but  also  that  the  Court  of  Quarter  Sessions  has  no 
power  to  reduce  the  price  to  the  consumers  until  every 
previous  deficiency  in  the  dividends  is  paid. 

I  will,  therefore,  make  a  declaration  to  this  effect,  but 
will  vary  the  expression  of  it,  if  it  shall  appear  to 
counsel  to  be  inadequate  to  explain  the  meaning  and 
construction  I  have  put  on  the  clauses  of  these  two 
acts,  viz.: — Declare  that  the  surplus  of  the  past  income 
of  the  said  Nottingham  Waterworks  Company  not  yet 
expended,  and  of  the  future  income  of  the  said  com- 
pany, as  the  same  shall  be  received,  after  payment  of 

the 
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1861.  the  working  expenses  of  the  undertaking,  and  the  in- 
terest on  the  amount  of  the  money  borrowed  by  the 
company  under  the  authority  of  the  aforesaid  acts  of 
The  parliament,  and  after  providing  such  an  amount  for  the 
Watbeworks  contingent  fund  as  the  directors,  under  the  authority  of 
Company,  ^jjg  game  acts,  may  consider  necessary  to  set  apart 
for  that  purpose,  is  applicable  to  the  payment  of  the 
arrears  of  dividends  to  the  shareholders  in  the  said  com- 
pany, in  the  following  manner,  that  is  to  say, — in  or 
towards  payment  of  what  is  necessary  to  make  up  the 
deficiency  of  any  previous  dividend  declared  sub- 
sequently to  the  passing  of  "  The  Nottingham  Waters 
worhs  Act,  1845,"  and  if  such  surplus  shall  be  insuffi- 
cient to  pay  such  deficiency  in  full,  then  that  the  same 
is  to  be  applied,  pro  rata,  in  payment  of  so  much  of 
such  deficiency  as  the  said  surplus  will  extend  to  satisfy 
to  each  of  the  shareholders  of  the  company,  and  so  on 
in  each  and  every  year,  as  long  as  any  such  surplus 
shall  exist,  until  the  whole  of  the  deficiency  of  any  pre- 
vious dividend  shall  have  been  made  good  and  paid  to 
the  shareholders  of  the  company.  In  calculating  such 
deficiency,  the  dividends  up  to  the  time  of  the  passing 
of  the  act  of  May,  1854,  are  to  be  calculated  at  10/. 
per  cent.,  and  subsequently  to  the  passing  of  the  act  at 
51.  per  cent  on  the  nominal  amount  of  the  shares  of 
the  company,  but  in  respect  of  such  deficiency,  all  share- 
holders, whether  created  in  the  act  of  1845,  or  in  the 
act  of  1854,  are  to  be  treated  as  standing  on  an  equal 
footing. 

This  probably  will  be  all  that  is  required  for  the  pur- 
pose, and  it  will  be  unnecessary  to  take  any  accounts 
as  prayed  by  the  bill. 

The  costs  of  the  Plaintiff,  and  of  the  Defendants,  the 
directors,  must  be  paid  out  of  the  funds  of  the  water- 
works company. 
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Re  LOWES'  SETTLEMENT. 

Jujue  29. 

BY  the  marriage  settlement  of  Mr.  and  Mrs.  Lowes,  In  1824,  a  re- 
dated  in  1813,  some  sums  of  stock  were  vested  L^iinn  fandi, 
in  trustees  upon  trust  for  Mrs.  Lowes  for  her  separate  ▼••*«<*  in  trus- 
use  for  life,  and  after  the  decease  of  either  of  them^  signed  to 

upon  trust  for  the  survivor.  "^^^  *«  P^y- 

'^  ment  of  i  sum 

on  the  follow- 
By  an  indenture  dated  the  20th  of  November,  1824,  l^i^'- JJ^!! 

''  '  '  reremon  tell  in 

Mr.   and    Mrs.  Lowes  assigned   the  reversion   or  re-  in  I860,  no 

mainder  in  the  trust  funds,  expectant  on  the  decease  of  been  Vven'to 

either  of  them  who  should  die  first,  to  Mr.  Whitehead,  the  trustee,  nor 

*.  .  ^ ,  ^/vr>.   any  interest 

by  way  of  mortgage,  to  secure  the  repayment  of  l,200i.  paid  or  ac- 

with  interest  on  the  2(Jth  of  May,  1826,  and  Mr.  Lowes  ^^J^^^^^ 

covenanted  to  pay  the  mortgage  money  on  that  day.       meiutime : 

Held,  that  the 
mortgagee's 
No  notice  of  this  deed  was  ever  given  to  the  trustees,  right  against 

no  interest  had  been  paid,  and  no  acknowledgment  qo^  barred  by 

given,  nor  had  any  other  proceeding  been  taken  in  re-  *^®  ?**?**!• 

spect  of  the  debt.  or  the  lapse  of 

time. 

Mrs.  Lowes  died  in  March,  1860,  and  Mr.  Lowes  in 
April  following,  and  the  trustee  paid  the  fund  into 
Court.  Mr.  Lowes^s  administrator  now  presented  a 
petition  to  obtain  payment  to  him  of  the  fund. 

Mr.  Follett  and  Mr.  Edward  F.  Smith,  in  support 
of  the  petition.  All  claims  under  the  mortgage  deed 
were  barred  by  the  Statute  of  Limitations  and  by  the 
lapse  of  time,  long  prior  to  Mr.  Lowes*  death.  Here 
thirtyHBeven  years  have  elapsed  since  the  date  of  the 
deed,  no  notice  has  been   given  of  it  to  the  trustees, 

no 
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i86K       i^o  interest  has  been  paid,  and  there  has  been  no  sub- 
^"^^y^^^      sequent  recognition   of  the  existence  of  the  incum- 
Lowb'b       brance.     It  is  clear  that  no  action  or  suit  could   now 
Sbttlembht.  be  maintained  to  recover  the  mortgage  debt,  and  the 
charge  on  the  fund  depends  on  the  existence  of  the 
debt,  and  can  only  be  enforced  to  the  extent  of  what 
is  due  on  the  covenant    There  being  no  debt,  there 
is,  therefore,  no  charge  on  the  fund.    This  principle 
has  been  repeatedly  decided.    Thus  in  Richards  v. 
Sjfms(a),  it  is  said  by  Lord  Hardwicke,  ''Where  a 
mortgage  is  made  of  an  estate,  that  is  only  considered 
as  a  Security  for  money  due,  the  land  is  the  accident 
attending  upon  the  other;  and  when  the  debt  is  dis- 
charged, the  interest  in  the  land  follows  of  course." 

The  principal  is  the  debt,  and  the  right  to  the  land  is 
accessary  to  the  debt;  the  debt  ''will  draw  the  land 
after  it  as  a  consequence ;"  Martin  v.  MawUn  {b) ;  but 
the  debt  being  gone,  the  charge  to  secure  it  is  at  an 
end. 

It  is  no  answer  to  say  that  the  interest  charged  was 
reversionary ;  Sinclair  v.  Jackson  (c) ;  Humble  v.  Humr 
ble  (d).  That  circumstance  did  not  exonerate  the  mort- 
gagee from  the  necessity  of  obtaining  payment  of  the 
interest,  or  an  acknowledgment,  or  of  taking  proceed- 
ings to  enforce  his  security. 

Mr.  R.  Palmer  and  Mr.  Bevir,  contri,  were  not 
heard,  but  they  referred  to  Lewis  v.  Duncombe  («) ; 
Cox  V.  Dolman  (/)• 


Mr.  71  Hughes  for  the  trustee  of  the  fund. 


The 


(a)  Barnardiston^p.  93.  {d)  24  Beav.  539, 

(6)  2  Bitrr,  979.  (e)  29  &ao.  175. 

(0  17  Bern.  410.  {f)2D€  G.,  M.  *  G.  592. 
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The  Mastbr' of  the  Rolls. 

1  do  not  think  the  cases  which  have  been  cited  apply, 
for  I  think  this  is  simply  a  case  of  trust 

By  the  deed  of  1824,  the  reversion,  and  not  the  pre- 
sent interest,  in  the  funds  was  assigned  subject  to  re- 
demption. 

The  reversion  has  now  fallen  in,  and  the  fund  is  in 
the  hands  of  the  trustee,  who  claims  no  beneficial  in- 
terest in  it,  and  admits  that  he  is  only  trustee.  The 
only  question  is,  for  whom  is  he  a  trustee  ?  Whitehead 
says  he  is  a  trustee  for  me  under  this  deed,  by  which 
the  property  was  assigned  to  me.  The  representative  of 
the  assignor  says,  I  am  the  cestui  que  trusty  because  the 
assignee  has  not  enforced  the  security ;  but  how  could 
he  enforce  the  security  before  the  money  was  payable? 
and  upon  what  principle  can  the  assignor  contend  that 
this  has  altered  the  relation  of  trustee  and  cestui  que 
trust? 

It  is  said  that  no  notice  was  given  to  the  trustee,  but 
it  is  a  mistake  to  suppose  that  the  fact  of  notice  creates 
the  relation  of  trustee  and  cestui  que  trust.  All  that  is 
done  by  a  notice  is  to  secure  to  the  person  who  gives  it 
his  priority  over  any  incumbrancer  who  may  give  sub- 
sequent notice,  that  is  the  sole  value  of  the  notice. 
Here  the  relation  of  trustee  and  cestui  que  trust  was 
created  by  the  deed  of  1824,  and  it  does  not  depend  on 
the  recognition  of  a  trustee,  who  cannot  say  that  it  was 
not  a  valid  instrument  for  creating  that  relation. 

If  Whitehead  had  given  notice  every  year  that  he 
was  cestui  que  trust,  it  would  not  have  improved  his 

condition 
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1861.       condition  or  afTected  the  relation  of  trustee  and  cestui 

^■^^^^"^^      que  trust. 

Re  ^ 

Lowes' 
Settlement.        I  think  it  is  unnecessary  to  consider  whether  an  action 

could  be  brought  on  the  covenant,  but  I  think  that  it 
does  not  lie  in  the  mouth  of  the  assignor  or  his  repre- 
sentatives to  say,  that  he  has  not  made  his  assignee  the 
cestui  que  trust.  In  addition  to  this,  Mr.  Lowes  has 
given  his  mortgagee  a  power  of  attorney,  and  enabled 
him  to  give  valid  discharges  for  the  money.  If  the 
trustee  had  paid  it  over  to  Whitehead^  could  Mr.  Lowes 
or  his  executors  say  "  You  must  repay  the  money  ?" 
The  answer  of  the  trustees  to  such  a  claim  would  be, 
"  Why,  you  have  not  only  created  the  relation  of  trustee 
and  cestui  que  trust  between  him  and  me,  but  you  have 
irrevocably  created  him  your  attorney,  for  the  purpose 
of  giving  me  a  valid  discharge  in  that  character."  I 
am  of  opinion  the  argument  on  behalf  of  the  Petitioner 
is  one  which  this  Court  cannot  attend  to,  and  that 
the  cases  cited  do  not  touch  it.  What  is  due  on  the 
security  is  another  matter,  but  I  have  no  doubt  that 
the  relation  of  trustee  and  cestui  que  trust  exists  between 
Whitehead  and  the  trustee,  and  that  Whitehead  is 
entitled  to  establish,  as  cestui  que  trusty  bis  claim  for 
what  is  due  to  him  under  the  deed. 

Note.— &e  Wheeler  v.  Uowell,  3  Ray  ^  J.  198. 
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PATCH  V.  WILD.  •^•"•'SS. 

Jufy  4. 
rriHE   PlaintifTy   Mr.  Patch,  being  owner   of   some  A  mortgagee 
^      leaseholds  at  Notting  Hill,  which  were  subject  to  0,^..  uke* pot- 
two  mortgages  for  l,700i.  and  1,000/.,  entered  into  a  wMion,  even 
.f-_^  1        ii«^i       -T^         ,        when  there  is 

contract  with  Mr.  Street,  dated  the  24th  of  December,  no  arrear  of 

1846,  for  the  sale  to  him  of  the  property  for  4,100Z.         interest  due, 
'  •      r      J  /  under  circum- 

stances  which 
^      ,  1         ■»»      r,  1   .  may  not  render 

On  the  same  day,  Mr.  btreet  entered  mto  an  agree-  him  liable  to 

raent  to  sell  to  the  Plaintiff,  Patch,  some  copyholds  at  JJ^^^'^^^'^ 

Fulham  for  a  like  sum  of  4,100/.     Mr.  Street  took  pos-  as  when  he 

session  of  the  leasehold  property,  but  before  the  contract  to  prev«i°a  ^' 

had  been  completed.    Patch  became  embarrassed,  and  forfeiture  for 

in  1848  he  went  to  America,  and  the  Court  came  to  the  of  ground  rent 

conclusion  that  the  contract  had  been  put  an  end  to  or  orfomon- 

assurance,  ore. 
abandoned  in  July,  1848.     Mr.  Street  still  continued  in      ^l.B.  agreed 

possession,  and  in  the  year  1849,  he  paid  off  the  two  *°„^^^^^%*f* 

mortgages  and  obtained  transfers  of  them.    The  rents  some  leasehold 

were  about  300/.  a  year,  while  the  interest  on  the  mort-  J^S'sr^ect^to^ 

gages  amounted  to  136/.  mortgages. 

^  ^  Reentered 

into  possession, 

In  1860,  Mr.  Patch  returned  to  this  country,  and  in-  ^^^  after  the 

•'     .  contract  had 

stituted  this  suit  in  1861  against  the  representatives  of  been  put  an 

Mr.  Street,   praying  the  specific   performance  of  the  ^^^'J^®^**" 

agreement  of  1846,  or,  in  the  alternative,  a  redemption,  transfer  of  the 

mortgages, 
having  all 
The  Court  however  considered  that  the  contract  could  ^ong  con- 
not  be  specifically  performed,  it  having  been  abandoned  session.   Htldt 
in  1848,  and  the  only  remaining  question  was,  whether^  !^**ciJ^„^5^ 

in  stances  would 
have  justified 
the  mortgagees  in  taking  possession,  still  that  A,  B,  was  not  entitled  to  stand  in  the 
same  position,  and  he  was  directed  to  account  as  mortgagee  in  possession  with  annual 
rests  from  the  date  of  the  transfer  to  him  of  the  mortgages. 
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in  taking  the  'accounts,  for  the  purpose  of  redemption, 
Street  ought  to  be  charged  as  a  mortgagee  in  possession 
with  annual  rests. 

Mr.  i2.  Palmer  and  Mr.  Nalder  for  the  Plaintiff. 

Mr.  Selwyn  and  Mr.  Speed  for  the  Defendants. 

Nelson  v.  Booth  (a) ;  Rolfe  v.  Chester  (i),  were  cited. 


The  Master  of  the  Rolls. 

The  principle  applicable  to  these  cases  is  this:  in 
the  case  of  a  mortgage  of  leasehold  house  property, 
where  there  is  no  reasonable  certainty  that  the  ground 
rent  and  insurance  will  be  duly  paid,  the  houses  kept 
in  repair,  and  the  property  secured  against  forfeiture, 
the  mortgagee  is  entitled  to  enter  into  possession, 
although  no  interest  is  in  arrear,  and  an  account  will 
not  be  directed  against  him  with  annual  rests.  But  I 
am  of  opinion  that  the  burden  of  proof,  that  such  was 
the  reason  which  induced  him  to  enter,  lies  on  the  mort- 
gagee, and  that  Mr.  Street  must  be  considered  as  in  the 
position  of  a  mortgagee.     I  will  read  the  papers. 


The  Master  of  the  Rolls. 

Julif  4.  The  only  question  on  which  I  reserved  my  judgment 

in  this  case  is,  in  what  way  the  accounts  of  a  mortgagee 
in  possession  ought  to  be  taken,  and  whether  with 
annual  rests,  or  in  the  ordinary  way.  The  case  is  a 
singular  one,  and  it  is  necessary  that  I  should  shortly 
state  what  the  facts  are,  in  order  to  make  the  view  that 
I  take  of  it  more  distinct.      In  December^  1846,  Mr. 

Street 
(a)  3  Be  Gcx  if  Jones,  119.  (6)  20  Bcav.  610. 


CASES  IN  CHANCERY. 

Sireei  and  Mr.  Patch  entered  iato  two  contemporaneouB 
agreements,  by  one  of  which  Mr.  Patch  agreed  to  sell 
to  Mr.  Street  certain  leasehold  houses  in  the  neighbour- 
hood of  London  for  4,100/.,  and  Mr.  Street  agreed  to 
sell  to  Mr.  Patch  certain  copyhold  property  at  Starch 
Green,  FuUtam,  for  another  sum  of  4,100/. 

Mr.  Street  was  put  in  possession  of  the  leasehold 
houses,  and  Mr.  Patch  afterwards  left  this  country  for 
America  under  circumstances  of  great  distress.  Mr. 
Street  pressed  upon  Mr.  Patches  agent  and  relations  in 
this  country  the  necessity  of  completing  the  transaction ; 
but  the  effect  of  Mr.  Patch's  answer  was,  that  he  would 
take  1,500/;,  if  Mr.  Street  wished  to  give  it,  to  put  an 
end  to  the  bargain.  In  the  present  year,  Mr.  Street 
being  dead,  and  the  persons  entitled  under  bis  will  being 
in  possession,  Mr.  Patch  institutes  the  present  suit, 
praying  the  specific  performance  of  that  contract  entered 
into  in  the  year  1846,  and  he  rests  his  right  principally 
upon  the  ground  that  Mr.  Street  has  been  in  possession 
of  the  leasehold  houses  ever  since.  I  am  however  of 
opinion,  that  that  contract  cannot  be  specifically  en- 
forced, and  that  it  was  put  an  end  to  and  abandoned 
in  July,  1848.  I  also  think,  that  in  1849,  Mr.  Street 
entered  into  possession  of  the  leasehold  premises  as 
mortgagee:  the  nine  leasehold  houses  were  subject  to 
.  two  mortgages  amounting  together  to  2,700/.  In  1849 
he  put  an  end  to  the  contract,  he  .paid  off  the  two 
mortgages  and  took  an  assignment  of  them,  and  then, 
as  such  mortgagee,  he  continued  in  the  possession  of 
the  houses.  The  question  is,  in  what  way  the  accounts 
are  to  be  taken  against  him. 

I  make  a  rest  in  the  transaction  at  the  time  when 
he  paid  off  the  mortgages,  from  which  time,  I  consider 
that  he  was  in  possession  as  mortgagee.     In  respect  of 

his 
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his  possession  up  to  the  time  he  paid  off  the  mortgages 
be  must  of  course  account  for  the  rents  of  the  property, 
all  proper  allowances  being  made  to  him,  such  as  rates, 
taxes,  ground  rent,  and  the  amount  expended  for  proper 
repairs  to  the  houses.  He  is  also,  in  my  opinion,  en- 
titled to  a  set-off  in  respect  of  any  simple  contract  debt 
which  was  due  to  him  from  Mr.  Patch  prior  to  that 
time. 


But  after  he  paid  off  the  mortgages,  I  am  of  opinion 
that  he  was  in  possession  simply  as  mortgagee.  I 
have  had  considerable  doubt  upon  what  principle  the 
subsequent  accounts  ought  to  be  taken;  but  I  have 
come  to  the  conclusion,  upon  carefully  examining  the 
case,  that  they  must  be  taken  with  annual  rests.  The 
difficulty  I  had  in  determining  this  point  was  this : — 
I  hold  it  to  be  established,  not  only  upon  principle, 
but  also  by  authority,  that  although  a  mortgagee  takes 
possession  of  leasehold  premises  without  a  penny  of 
interest  being  in  arrear,  and  although  the  first  rents  may 
much  more  than  discharge  the  interest,  still  there  may 
be  circumstances  which  will  induce  this  Court  not  to 
take  the  accounts  against  him  with  annual  rests,  and 
which  peculiarly  apply  to  the  case  of  leaseholds ;  such 
as  for  instance,  if  he  have  a  reasonable  apprehension 
that  the  property  will  go  to  ruin  for  want  of  the  ground 
rent  being  paid,  or  that  it  will  be  forfeited  by  reason  of 
the  insurance  not  being  paid,  or  that  it  will  become 
dilapidated  by  reason  of  the  proper  repairs  not  being 
made.  One  mode  of  considering  the  question  was 
this : — whether  the  transaction  ought  not  to  be  treated 
as  if  Street  had  abandoned  the  property  altogether,  and 
whether,  in  that  case,  the  mortgagees  would  not  have 
been  entitled  to  enter  into  possession,  in  order  to  avoid 
a  forfeiture,  by  reason  of  the  contest  between  Mr.  Street 
and  the  persons  who  acted  for  Mr.  Patch  in  this  country, 

and 
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and  I  at  first  thought  that  Mr.  Street  would  be  entitled  1861. 
to  be  put  in  the  same  situation  as  the  original  mort- 
gagees; but  when  I  consider  that  he  himself  originally 
entered  into  possession  under  the  contract,  and  that  the 
persons  opposing  him  and  acting  for  Mr.  Patch  insisted 
that  he  was  in  possession  under  the  contract,  and  that 
this  was  the  contest  between  them,  and  that  thereupon 
he  thought  fit  to  clothe  himself  with  the  character  of 
mortgagee,  never  relinquishing  possession  or  giving 
them  notice  that  he  abandoned  the  contract  and  would 
have  nothing  further  to  do  with  it,  I  think  that  he  is  not 
entitled  to  be  put  in  the  same  situation  as  the  other 
mortgagees  would  have  been  had  they  taken  posses- 
sion. Mr.  Street  has  elected  to  place  himself  in  that 
ambiguous  situation,  which  makes  it  impossible  for  the 
Plaintiff,  without  abandoning  the  contract  altogether, 
to  file  a  bill  to  redeem  him  or  to  turn  him  out  of  pos- 
session. I  think,  therefore,  that  I  cannot  treat  him  as 
being  in  the  same  situation  as  a  mortgagee,  who,  per- 
fectly free  from  any  contest  between  the  owners  of  the 
estate,  had  entered  into  possession  simply  because  the 
estate  was  going  to  ruin. 

I  am  therefore  of  opinion  that  the  account  must  be 
taken  against  him  from  the  period  when  he  paid  off  the 
mortgages  as  mortgagee  in  possession  with  annual  rests, 
but  up  to  that  time,  upon  the  principle  I  have  already 
stated. 
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MILLS  V.  DUGMORE- 

July  8. 
A  testator  de-  rflHE  Rev.  Thomas  Mills,  being  seised  in  fee  of  some 
andcop^h^  freeholds  and,  according  to  custom,  of  some  copy- 
to  his  wife  for  holds  at  Chelmsfordyhy  his  will,  made  in  1827,  devised 
malnder  to  ^^*  freehold  and  copyhold  hereditaments  at  Chelmsford 

trastees  in  fee,  to  his  wife  Hester  Mills  for  life,  and  subject  to  her  life 

in  trast  to  sell  »       ,     .      •     t  •     ^  i    i  i 

the  freeholds     estate,  he  devised  them  to  trustees  m  tee,  to  hold  upon 

"  *■  *°?'*  "  trust,  that  they  "  shall  and  do,  as  soon  as  conveniently 
conveniently  "^  .  ^ 

might  be/' and  may  he,  make  sale  and  dispose  of  all  the  freeholds.'* 
"  as^Mwn  as  '  ^^^  ^^  authorized  them  in  like  manner  to  sell  his  copy- 
conveniently  holds  at  Chelmsford  "  as  soon  as  conveniently  may  he 
might  be  after       -^  ,  ,»     .  i  .       .  i  •   x  j 

his  decease."     o/*^  my  decease,  with  power  to  give  good  receipts ;  and 

Held,  that  the   hg  bequeathed  the  produce  unto  his  two  sons  Thomas 

absolute  m-  ^  ^ 

terest  in  the      and  Henry,  with  gifts  over  on  certam  events. 

estate  might  be 

trustee  in^the       There  was  no  trust  or  direction  in  the  will  for  the 

life  of  the  investment  of  the  money  to  arise  from  the  sale  of  the 
widow,  with  >-f,  ,     /.     .         i.       t  i.    .     . 

her  consent,      premises  at  Chelmsford,  or  for  the  payment  of  the  in- 
come thereof  to  Hester  Mills  during  her  life. 

The  testator  died  in  1832,  but  his  widow  was  still 
living. 

Doubts  had  been  entertained  whether  the  testator's 
freehold  and  copyhold  hereditaments  at  Chelmsford 
were  saleable  during  the  life  of  his  widow,  under  the 
provisions  of  his  will ;  and  whether,  in  the  event  of  the 
same  being  saleable,  such  sale  was  to  be  made  of  the 
estate  as  an  estate  in  possession  free  from  the  life  estate 
therein  of  the  widow;  or  whether  such  sale  was  to  be 
made  as  of  an  estate  in  reversion  expectant  upon  the 
determination  of  her  life  estate  therein. 

This 
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This  bill,  filed  by  Henry  Mills,  prayed,  that  if  the  1861. 
Court  should  be  of  opinion  that  the  Plaintiff  was  not 
absolutely  and  indefeasibly  entitled  to  the  money  to 
arise  from  the  sale  of  the  freehold  and  copyhold  here- 
ditaments at  Chelmsford  (subject  to  his  mother's  life 
interest)  or  to  have  the  same  conveyed  to  him,  then  that 
it  might  be  declared  that,  according  to  the  true  construc- 
tion of  the  will,  the  trustees  were  empowered  or  autho- 
rized to  sell  the  same  during  the  life  of  Hester  Mills 
with  her  consent,  and  to  invest  the  proceeds  of  such 
sale  upon  government  securities,  and  to  hold  such  invest- 
ments upon  trust  for  Hester  Mills  during  her  life,  and 
after  her  death,  for  such  persons  as,  in  the  judgment  of 
this  Court,  should  be  entitled  thereto  according  to  the 
trusts  and  directions  of  the  will. 

Mr.  Bagshawe  and  Mr.  C  C,  Barber^  for  the  Plain- 
tiffs, contended,  that  the  trustees  had  a  present  power 
of  sale,  with  the  consent  of  the  widow. 

Mr.  Jolliffe^  for  the  widow,  assented  to  a  sale. 

Mr.  Follett  and  Mr.  B.  Chapman  for  the  testator's 
daughters. 

Mr.  Selwyn  and  Mr.  Osborne  for  the  representatives 
of  Thomas. 

Clark  v.  Seymour  (a)  ;  Fry  v.  Fish  (ft),  were  cited ; 
and  see  Truell  v.  Tysson  (c). 

The  Mastbr  of  the  Rolls. 

I  think  the  testator  has,  by  his  will,  authorized  the 
trustees  to  sell  the  property  with  the  consent  of  the 

tenant 

(a)  7  Sim.  67.  (c)  21  Beav,  437. 

(6)  2  Sug.  Pow.  488. 
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tenant  for  life.  He  has  done  this  by  not  postponing  the 
sale  until  after  the  death  of  the  tenant  for  life,  but  by 
directing  it  to  take  place,  as  to  his  freeholds,  "  as  soon 
as  conveniently  may  be"  and,  in  the  case  of  the  copy- 
holds, '^  as  soon  as  conveniently  may  be  after  his 
decease." 


I  am  of  opinion  that  this  gave  the  trustees  a  power 
to  sell  at  any  time,  and  that  with  the  consent  of  the 
tenant  for  life,  a  good  title  can  be  made  to  a  purchaser. 

The  purchase -money  must  be  invested,  and  the 
income  must  be  paid  to  the  tenant  for  life. 

I  am  not  disposed  to  decide  the  question  of  construc- 
tion during  the  life  of  the  widow. 


Jttlj/  9. 
Bequest  of 
"  everything  to 
my  trustees 
under  my  mar- 
riage settle- 
roenty  adding 
the  name  of 
J.  P.  to  the 
same,  for  the 
benefit  of  my 
wife  and  chil- 
dren."    Held, 
that  the  tes- 
tator's estate 
was  held  sub- 
ject to  the 
trusts  of  his 
marriage  set- 
tlement. 


PYBU8  V.  COTTELL. 

"PREVIOUSLY  to  the  marriage  of  the  testator, 
James  William  Cottell,  an  indenture  of  settle- 
ment, dated  the  17th  of  May,  1851,  was  made, 
whereby  certain  funds  and  moneys  were  settled  upon 
the  usual  trusts  in  favor  of  the  testator  and  his  wife 
(the  Defendant  Elizabeth  Ann  Cottell)  successively 
during  their  lives,  and  of  their  children  afterwards. 

The  testator  made  his  will  in  1860,  which  was  as 
follows: — 

"  I  hereby  leave  everything  to  my  trustees  under  my 
marriage  settlement,  adding  the  name  of  Mr.  John 

Pyhus 
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Pybus  to  the  same,  for  the  benefit  of  my  wife  and        1861. 

children/'  ^-^^v-^-^ 

Ptbus 

V. 

The  testator  died  in  1860,  leaving  bis  widow  and  four      Cottell. 
children  surviving  him. 

The  question  was,  as  to  the  interests  taken  by  the 
wife  and  children  under  this  will. 

Mr.  Dauney  for  the  Plaintiff,  the  administrator. 

Mr.  Bevir  for  the  widow. 

Mr.  Webb  for  the  children. 

Mason  v.  Clarke  (a),  and  Audsley  v.  Horn  (&),  were 
cited. 


The  Master  of  the  Rolls. 

My  opinion  is,  that  the  testator  has  given  his  own 
estate  on  the  same  trusts  as  those  in  his  settlement. 

(a)  17  Beav.  126.  (6)  26  Beae.  195. 


Decree. 
Declare  that  the  estate  and  effects  of  Jama  William  Coltelly  the 
testator,  "  ought  to  he  held  on  the  trusts  of  the  indenture  dated  the 
17th  of  May,  1851."— jR«g.  Lib.  1861,  B.,/ol.  2022. 
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MORLEY  V.  CLAVERING, 

My  18. 
After  a  decree  HpHE  common  decree  was  made  against  a  purchaser 

formwice  anT"  ^^^  ^^®  specific  performance  of  the  contract. 

execution  of 

aiice  the  pur-        ^^^  conveyance  was  approved  in  chambers,  but  the 

chaser  ncg-  purchaser  refused  to  engross  it,  whereupon  that  was 

lected  to  pay  .     .  . 

the  purchase-  done  by  the  Plaintiff,  and  it  was  executed  by  him. 

money.    The 

Court,  on  the 

application  of       The  Defendant  still  neglected  to  complete  by  pay- 

filTJ^day  and  ™®°*  ^^  ^^«  purchase-money. 
place  for  that 

Mr.  C  C  Barber  moved  for  the  appointment  of  a 
time  and  place  to  pay  the  purchase-money  on  delivery 
of  the  conveyance. 

He  cited  Urmston  v.  Singleton  (a). 

The  Master  of  the  Rolls.    Take  the  order. 

(a)  Setonon  Decrees,  p.  28  (Ut  tdU\  but  omitted  in  the  subse- 
quent editions. 
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8ANDF0RD  v.  BALLARD. 

June  21. 

rr^HE  Plaintiffs  and  Defendants  were,  under  a  will.  The  Court  re- 

-■-      tenants  in  common  of  a  copyhold  property,  the  applica^Fon  * 

legal  estate  being  in  a  trustee  for  them.    The  bill  prayed  of  one  of  se- 

a  Receiver  and  for  the  application  of  the  rents  according  tenantsincom- 

to  the  rights  of  the  parties.  mon,  to  appoint 

or  n  Keceiver  over 

the  whole  ei- 

The  Defendant  Ballard  was  in  possession,  but  there  ^^^^^H^^ 

was  no  proof  of  exclusion.  nant  in  com- 

mon in  posses- 
sion, there 

Mr.  Jessel  now  moved  for  a  Receiver  over  the  whole  clu8wn"^but" 

property.    He  argued  that  the  Defendant  bad  no  right  limited  the 

to  the  exclusive  possession  of  the  property,  and  that  it  lUceiver  tothe 

ought  either  to  be  in  the  possession  of  the  trustee  or  of  ^.^T®  %^^^\ 

a  Receiver  for  the  benefit  of  all  parties. 

Mr.  F.  H.  Coll  for  the  Defendant.  This  motion  is 
premature,  the  appointment  of  Receiver  is  proper  matter 
for  consideration  at  the  hearing  of  the  cause.  The  bill 
neither  prays  a  partition  nor  the  execution  of  the  trusts 
of  the  will.  The  rule  of  the  Court  is  not  to  interfere 
with  the  possession  of  tenants  in  common,  where,  as  in 
this  case,  there  is  no  exclusion. 

The  Receiver,  if  appointed,  must  therefore  be  restricted 
to  the  share  of  the  Plaintiffs.  He  cited  Tyson  v.  Fair- 
dough  {a);  Milbanh  v.  R€veU{b)\  Hargrave  v.  Har- 
grave  (c). 

Mr.  C  M.  JRoupeU  for  another  Defendant. 

Mr. 

(a)  2  Sim.  ^  St.  142.  (c)  9  Beav.  549. 

(6)  2  Her.  405. 


no 
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Mr.  Jessel  in  reply.  The  cases  cited  do  not  apply, 
because  in  all  of  them  the  legal  estate  was  vested  in  the 
tenants  in  common ;  but  here  the  legal  estate  is  vested 
in  the  trustee,  who  is  alone  entitled  to  the  possession. 
The  case  of  I^son  v.  Fairclough  (a),  however  shews,  that 
the  Court  will  interfere,  where  the  estate  is  equitable. 
Sir  John  Leach  says,  ''  where  the  estate  in  common 
is  equitable,  the  Court  does  interfere,  because  it  acts 
against  the  legal  estate  of  the  trustee  only,  who  is 
guilty  of  a  breach  of  trust  if  he  permits  one  equitable 
tenant  in  common  in  any  manner  to  prejudice  the 
interest  of  the  other."  He  also  referred  to  White  v. 
SmaU  (&). 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  I  cannot  grant  a  Receiver  of 
the  whole  of  the  property.  If  the  trustee  has  put  one 
tenant  in  common  in  possession,  he  is  entitled  to  the 
possession  of.  that  portion  belonging  to  him,  and  the  fact 
of  there  being  a  trustee  does  not  entitle  him  to  the  pos- 
session of  the  estate  as  against  the  tenants  for  life.  I  am 
of  opinion  that  the  trustee  is  not  entitled  to  possession 
of  the  Plaintiffs'  part,  and  I  think  that  the  Plaintiffs 
can  only  have  a  Receiver  over  their  own  shares. 

(a)  2  Sim,  ^  St.  144.  (6)  22  Beav.  72. 
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WILKINSON  V.  DUNCAN. 

J«/y  22,  23. 

f^EORGE  WILKINSON,  the  uncle,  died  in  1836,  When  there  is 
having  by  his  will  bequeathed  the  residue  of  his  »ome  of^whom 

personal   estate,  and    the   produce   of   real   estate  to  ^^f  within  the 
■^  ,       \  .  rule  against 

trustees,  upon  trust  for  his  nephew  George  Wilkinson  for  perpetuities, 

his  life,  and  from  and  after  his  decease  upon  the  follow-  ^u^hTd^*' 
ing  trusts  for  his  children  : —  itself,  and  the 

shares  of  each. 
"  Upon  trust  for  all  and  every,  or  such  one  or  more  ex-  cannot  be  as- 

clusively  of  the  others  or  other  of  the  children  or  child  of  wnHTiuEe  legal 

George  Wilkinson  An  such  manner  and  form,  and  if  more  lllHJlOSjo   , 
y  ,  .  time,  the  whole 

than  one,  m  such  parts,  shares  and  proportions,  and  with  gift  is  vojd:, 

such  limitations  over  and  substitutions  in  favor  of  any  one  j^^^^^f 

or  more  of  the  others  of  the  said  children,  and  to  vest  and  shares  of  the 

be  payable  and  paid,  transferred  and  assigned,  at  such  ^i^,,  ^^^  ^^ 

time  or  times,  age  or  ages,  and  upon  such  contingencies,  ascertained 

and  under  and  subject  to  such  directions  and  regulations  proper  periods, 

for  maintenance,  education  or  advancement,  as  George  '^^®  S'?  '*  ^*^*^ 
'  •^     as  to  those 

Wilkinson'  by  deed  or  will  **  shall  from  time  to  time  within  the  rule 

direct  and  appoint ;  and  in  default  of  and  subject  to  JfuleM^o'iSh 

such  direction  or  appointment,  and  so  far  as  any  such,  if  invalid  as  to 

incomplete,  shall  not  extend,  upon  trust  for  all  and  every     Property  was 

the  children  and  child  of  the  said  George  Wilkinson,  who  l>cqueathed  by 

^  an  uncle  in 

being  a  son  or  sons  shall  live  to  attain   the  age  of  trust  for  his 

twenty-one  years,  or  being  a  daughter  or  daughters  {jfe ^i^hpower 

shall  attain  that  age  or  be  married,  to  be  equally  divided  to  him  to  ap- 

between   such   children,   if  more  than  one,  in  equal  amongst  his 

shares  and  proportions,  as  tenants  in  common."  children.    A. 

directed  the 
The  trustees  *'  to 
pay  2,000/.  to 
each  of  his  daughters,  as  and  when  they  should  respectively  attain  twenty>four  years 
of  age,"  and  to  pay  the  residue  **  between  his  sons  equally,  as  and  when  they  should 
respectively  attain  twenty-four  years  of  age."  Heldf  that  the  bequests  were  valid  as 
to  such  of  A.*t  daughters  as  were  three  years  of  age  at  his  death,  but  void  for  remote- 
ness as  to  the  rest. 
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The  will  contained  no  hotchpot  clause. 

George  Wilkinson  the  nephew  made  his  will  in 
November  J  1868,  whereby,  after  reciting  his  uncle's 
will,  and  the  power  of  appointment  over  his  residuary 
estate  therein  contained,  and  that  the  residuary  estate 
consisted  of  14,500/.  more  or  less,  he  proceeded  as 
follows : — 

"  Now  in  exercise  of  tjie  same  power  and  of  every 
other  power  so  enabling  me,  I  do  hereby  direct  and 
appoint,  that  the  trustees  for  the  time  being  of  the  said 
will  shall,  after  my  decease,  stand  possessed  of  the  said 
residuary  estate,  upon  trust,  after  my  decease,  as  to  the 
income  thereof,  and  until  the  portions  of  my  children 
in  the  capital  shall  become  payable  and  divisible  as 
hereinafter  directed,  to  pay  the  same  to  the  trustees  of 
my  will,  for  the  maintenance,  education  or  advancement 
of  my  children,  in  such  manner  as  they,  in  their  uncon- 
trolled direction,  shall  think  most  beneficial  to  them, 
such  application  of  the  income  to  cease,  as  to  each 
child,  as  and  when  he  or  she  shall  become  entitled  to 
bis  or  her  portion  of  capital.  And  as  to  the^capital  of 
such  residuary  estate,  upon  trust  for  the  benefit  of  my 
children  in  the  manner  hereinafter  mentioned,  viz., 
to  pay  2,000/.  to  each  of  my  daughters^  as  and  when  they 
shall  respectively  attain  twenty^four  years  of  age ;  and 
in  the  event  of  my  daughters  dying  under  twenty-four 
years  of  age  then  to  pay  the  said  sum  of  2,000/.  to  her 
surviving  sister  (as  the  case  may  be).  And  as  to  the 
residue  of  such  capital,  to  divide  the  same  between  my 
sons  equally  (if  more  than  one)  as  and  when  they  shall 
respectively  attain  twenty-four  years  of  age^  and  if  only 
one  then  the  whole  to  such  only  son. 

"  And  if  my  son  George  shall  succeed  me  in  my 
business,  and  on  this  condition  only,  then  his  share  shall 

be 
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be  paid  to  bim  at  twenty-one  years  of  age,  instead  of 
twenty-four,  but  not  otherwise.  And  in  the  event  of  no 
son  attaining  twenty-four  years  of  age,  and  in  the  event 
of  the  above  provision  for  my  daughters  taking  effect, 
then  to  divide  the  same  between  them,  as  soon  as  and 
when  they  shall  severally  attain  twenty-four  years  of 
age." 

George  Wilkinson^  the  nephew,  died  in  November ^ 
1859,  leaving  ten  children,  two  of  whom  were  under  the 
age  of  three  years  at  his  death. 

A  question  had  arisen  whether  the  appointment  to  the 
children  at  twenty-four  was  to  any  extent  invalid  on 
the  ground  of  remoteness. 

Mr.  Lloyd  and  Mr.  C.  Hall  for  the  Plaintiffs,  the 
sons  of  the  nephew.  The  appointment  contained  in  the 
will  of  1858  is  altogether  void  for  remoteness.  By  the 
rule  of  law  against  perpetuity,  the  appointment  must 
necessarily  be  restrained  to  twenty-one  after  lives  in 
being  at  the  creation  of  the  power;  Routledge  v. 
Dorril(a)i  and  here,  the  appointment  is  to  some  of  the 
children  of  the  nephew,  when  they  shall  attain  twenty- 
four,  which  exceeds  that  period  as  to  some  of  them. 
Where  there  is  a  gift  to  a  class,  some  of  the  objects  of 
which  are  too  remote  and  some  not,  effect  cannot  be 
given  to  the  latter  separated  from  the  former,  but  the 
whole  gift  is  void ;  Seaman  v.  Wood  (6).  Such  is  the 
case  in  the  present  instance. 

It  will  be  argued,  that  the  bequest  is  valid  as  re- 
gards the  appointment  of  2,000/.  each  to  such  of  the 
daughters  as  must  necessarily  attain  twenty-four  within 

twenty-one 
(a)  2  Ves.jun.  356.  (6)  22  Beav.  591. 
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1861.  twenty-one  years  after  their  father's  death.  But  the 
answer  is,  that  this  is  a  power  to  appoint  to  a  class,  and 
the  fund  is  by  the  will  appointed  amongst  all  the  mem- 
bers of  that  class  in  different  proportions;  if  therefore  it 
is  void  as  to  any,  it  is  void  as  to  all,  for  otherwise  the 
object  and  intention  will  be  defeated.  The  same  argu- 
ment was  used  in  the  leading  case  of  Leake  v.  Robin- 
son (a),  where  it  was  attempted  to  confine  the  bequest  to 
those  only  of  the  objects  who  were  capable  of  taking, 
but  the  Court  said,  that  this  would  be  to  make  a  new 
will  for  the  testator,  for  the  testator  intended  all  to  take, 
and  if  that  could  not  be  done,  his  intention  could  not  be 
carried  into  effect.  The  same  argument  was  repeated  in 
Greenwood  v.  Roberts  (b),  where  there  was  a  gift  to  one 
for  life,  with  remainder  to  his  children  for  life  as  tenants 
in  common,  and  at  the  death  of  any  of  them,  his  share 
was  to  be  divided  amongst  his  children.  The  tenant 
for  life  had  a  child  living  at  the  death  of  the  testatoi,  to 
whose  children  a  gift  might  legally  be  made,  and  it  was 
argued,  that  on  the  death  of  the  tenant  for  life,  the  fund 
was  divided  into  separate  shares,  and  each  share  limited 
to  a  distinct  stirps,  and  that,  therefore,  the  invalidity  of 
the  limitation  as  to  the  share  of  one  child  could  not 
affect  the  validity  of  the  other  ;  but  the  Court  held  that 
the  gift  was  wholly  void  as  to  all  the  grandchildren. 

So,  in  Webster  v.  Boddington(c),  the  grandchildren 
took  as  tenants  in  common,  and  their  issue  took  their 
parent's  share,  still  the  gift  was  held  void  for  remoteness. 

The  construction  cannot  be  altered  by  subsequent 
events ;  Jee  v.  Audley  {d ). 

Mr.  Selwyn  and  Mr.  Surrage,  for  the  four  daughters, 

observed, 

(a)  2  Met\  363.  (c)  26  Beav.  128. 

(b)  15  Beav.  92.  (d)  1  Cox,  324. 


Wilkinson 

V. 
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observed^  that  as  regarded  the  appointment  of  2,000^ 
each  to  the  daughters,  it  was  valid  as  to  those  who 
necessarily  attained  twenty-four  wilhin  the  legal  limits ; 
that  it  was  not  a  gift  to  a  class,  but  of  separate  legacies  Duncan. 
of  2,000/.  each  to  individuals,  the  validity  of  each  of 
which  was  quite  independent  of  the  validity  or  in- 
validity of  the  others.  They  were  stopped  by  the 
Court 

Mr.  Follett  and  Mr.  T,  Stevens  for  the  trustees  of 
the  uncle's  will. 

Mr.  Casson  for  the  trustees  of  the  nephew's  will. 

The  Master  of  the  Rolls. 

I  will  state  the  view  I  take,  and  I  will  look  at  the 
authorities,  and  hear  the  Defendants  if  necessary. 

I  think  that  the  bequest  is  distinct  from  that  in 
Leake  v.  Robinson  {a),  and  that  Sir  William  Page 
Wood  correctly  states  the  principles  in  Cattlin  v. 
Brown  {b).  He  states  the  6th  rule  thus: — "Where 
there  is  a  gifl  or  devise  of  a  given  sum  of  money  or 
property  to  each  member  of  a  class,  and  the  gift  to  each 
is  wholly  independent  of  the  same  or  similar  gift  to 
every  other  member  of  the  class,  and  cannot  be  aug- 
mented or  diminished,  whatever  be  the  number  of  the 
other  members,  then  the  gift  may  be  good  as  to  those 
within  the  limits  allowed  by  law.  This  was  settled  in 
the  case  of  Storrs  v.  Benbow'*  (c). 

That  appears  to  me  to  be  a  very  accurate  statement 
of  the  law.    The  distinction  between  the  case  of  Leake 

V.  Robinson 

(a)  2  Mer,  363.  (c)  2  Myl  *  K,  46. 

(6)  11  Hare,  377. 

l2 
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1861. 


V.  Robinson  (a),  and  the  present  is  this: — In  Leake  v. 
Robinson  the  property  was  given  to  A,  for  lifey  and 
afterwards  to  pay  to  such  of  his  children  as  should 
attain  twenty-five. 

It  was  therefore  impossible  to  ascertain  the  class 
until  it  was  known  how  many  children  attained  twenty- 
five,  and  consequently  the  period  for  ascertaining  the 
class  was  beyond  the  time  allowed  by  the  rule  of  law, 
and  too  remote.  But  if  the  testator  had  said,  that  upon 
the  death  of  the  tenant  for  life,  the  estate  should  be 
divided  into  as  many  shares  as  the  tenant  for  life  had 
children,  and  that  one  share  should  be  vested  in  each 
child  on  Jiis  attaining  twenty-five,  then  I  apprehend  the 
bequest  would  be  good  as  to  those  children  who  were 
of  such  an  age  at  the  testator's  death  that  they  must 
necessarily  attain  twenty-five  within  twenty-one  years 
from  the  death  of  the  tenant  for  life. 


If  the  testator  here  had  said,  "  and  as  to  the  capital 
of  such  residuary  fund,  to  pay  it  to  my  daughters  when 
and  as  they  shall  attain  the  age  of  twenty-four  years," 
then  it  would  come  within  the  case  of  Leake  v.  Robin- 
son, but  here  the  terms  of  the  execution  of  the  power 
are,  "as  to  the  capital  of  such  residuary  estate  upon 
trust  for  the  benefit  of  my  children*'  [that  is,  sons  and 
daughters]  "  in  the  manner  hereinafter  mentioned,  viz., 
to  pay  2,000/.  to  each  of  my  daughters  as  and  when 
they  shall  respectively  attain  the  age  of  twenty-four 
years." 

Upon  the  death  of  the  second  testator,  who  executed 
the  power,  as  many  sums  of  2,000/.  were  to  be  ascer- 
tained as  he  had  daughters,  and  with  respect  to  those 

who 
(a)  2  Mer.  363. 
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who  are  within  the  period  or  limit  of  the  rule  against 
perpetuity,  that  is,  with  respect  to  those  who  had  attained 
the  age  of  three  years  at  their  father's  death,  why  should 
not  their  legacies  of  2,000/.  each  be  paid  to  them,  why 
are  they  to  be  affected  by  the  invalidity  of  the  gift  to 
the  others  ? 
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The  circumstance  that  there  is  a  gift  over  in  case  a 
daughter  should  die  undor  twenty-four  does  not  affect 
the  matter. 


What  I  stated  in  Seaman  v.  Wood  {a) ^  was  this: — 
Where  there  is  a  class  to  be  ascertained,  which  consists 
partly  of  persons  who  are  clearly  within  the  limits 
allowed  by  law,  and  partly  of  those  who  are  not  within 
such  limits,  then,  as  you  cannot  ascertain  the  members 
of  the  class  until  after  the  period  permitted  by  the  doc- 
trine against  perpetuities,  the  whole  gift  is  void,  for  you 
do  not  know,  and  cannot  ascertain,  within  the  proper 
limit  of  time,  what  each  person  is  to  take. 

I  intended  to  draw  that  distinction  in  Webster  v. 
Boddington  (6),  and  that  was  the  distinction  taken  in 
Griffith  V,  Povonall  (c),  and  by  Vice-Chancel  lor  Wood 
in  Cattlin  v.  Brown  {d). 

The  view  1  take  of  the  case  generally  is  that  which  I 

have  stated,  viz.,  where  the  share  of  each  person   is 

ascertained,  the  gifts  to  those  who  happen  to  be  within 

the  limits  of  the  rule  against  perpetuity  may  be  good  as 

to  them,  though  the  gifts  be  invalid  as  to  the  others 

who  are   beyond    that  limit,  because  the  number  and 

amount  of  the  shares  are   ascertained   at   the   proper 

period  and  within  the  proper  limit  of  time. 

The 
(a)  22  Beuv.  591.  (c)   13  Sim.  393. 

(6)  26  heao.  128.  (rf)  11  Hare,  372. 
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1861.  The  Master  of  the  Rolls. 


Wilkinson        I  have  looked  at  the  cases,  but  I  do  not  think  I  can 


«. 


Duncan.      ^^^  anything  to  what  I  stated  yesterday.     I  think  that 
July  23.      the  principle  of  the  case  is  clearly  laid  down  by  Vice- 
Chancellor  Sir  William  Page  Wood  in  the  fifth  pro- 
position which  he  states  in  Cattlin  v.  Brown  (a). 

I  think  this  will  affords  instances  of  both  the  rules 
stated  by  the  Vice-Chancellor  Wood,  In  the  gift  to  the 
daughters  a  sum  is  specifically  given  to  each,  which  is 
not  dependent  on  the  gift  to  the  others,  and  con- 
sequently those  will  take  who  can  take  it  within  the 
time  allowed  by  the  law  against  perpetuities.  With 
respect  to  the  gift  to  the  sons^  it  illustrates  the  other 
rule.  I  am  of  opinion  that  it  is  a  gift  to  a  class  which 
cannot  be  ascertained  until  all  the  members  of  it  shall 
have  attained  twenty-four,  and  therefore,  with  respect 
to  them,  the  appointment  of  the  residue  is  wholly  void 
for  remoteness.  With  respect  to  the  daughters,  as  the 
number  of  sums  of  2,000/.  were  ascertained  at  the  death 
of  the  nephew,  I  think  that  those  who  attain  their  age 
of  twenty-four  within  the  period  of  twenty-one  years 
from  the  death  of  the  nephew  are  entitled  to  their 
shares,  and  the  residue  will  go  as  unappointed. 

I  will  make  a  declaration  to  that  effect. 

(a)  11  Hflre,  372. 
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PINCHIN  V.  SIMMS, 

Juljf  25. 
N  the  marriage  of  Mr.  and  Mrs.  Pinchin  a  settle-  A  tesutor, 
ment  was  executed,  dated  the  7th  of  September,  virt"u^'onii8 
1842,  by  which   Mr.  Pinchin  covenanted,  within  six  marriage  set- 
months  after  the  marriage,  to  pay  to  Evans  and  Bethell  an  obli*gati(»n  to 

(the  trustees)  5,000/.,  which  they  were  to  invest,  and  P®y  ^"^^  '"'«* 

,      .  ^!         x>.      ».      -.     .  ^     .   .       ,.         tees  5,000/..  in 

pay  the  mcome  to  Mrs.  Jrtncntn  during  thejomt  lives  trust  for  bia 

of  Mr.  and  Mrs.  Pinchin,  and  if  Mrs.  Pinchin  should  f^^J""' \'!;'i 

'  ^  by  his  will  be- 

survive  her  husband,  to  pay  her  the  income  for  life,  with  queatbed 
remainder  absolutely  to  Mr.  Pinchin,  his  executors,  &c.  ^^{^^^  trustees 

for  bis  wife  for 

And  it  was  thereby  provided,  that  it  should  be  lawful  ^1^0  directed 
for  the  trustees,  during  the  life  of  Mr.  Pinchin,  either  the  payment  of 

'  ^  .  '  .     all  bis  just 

to  permit  the  sum  of  6,000/.  and  the  interest  to  remain  debts.    Heid, 

in  his  hands  upon  the  security  of  his  covenant,  or  other-  iuegt^as^^ot 
wise  to  compel  payment  thereof,  at  their  discretion.         a  satisfaction 

'^      '^  ''  of  the  5,000/., 

and  that  the 
Mr.  Pinchin  was  not  called  upon  to  pay  the  6,000/.,  widow  was 

.      ,      ,    „  .,         ;       .  „..    entitled  tobotb 

but  the  same  remained  wholly  unpaid  at  the  time  of  his  provisions. 

death. 


Mr.  Pinchin  made  his  will  in  1867,  by  which  he  be- 
queathed 10,000/.  to  Simms,  Bethell  and  Spencer,  upon 
trust  to  invest,  and  pay  the  dividends  to  Mrs.  Pinchin 
for  her  life,  and  after  her  death  it  was  to  fall  into  his 
residue.  And  he  declared,  that  the  provisions  therein 
made  for  his  wife  was  to  be  taken  by  her  in  lieu  of  all 
claim  to  dower  or  thirds  out  of  any  part  of  his  estate. 

And  he  gave  all  other  his  real  and  personal  estate  to 
the  same  trustees,  upon  trust  to  "  pay  and  discharge  all 

bis 
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his  just  debts,  funeral  and  testamentary  expenses,  and 
legacies,"  and  to  hold  the  residue  after  satisfying  the 
several  purposes  aforesaid,  upon  certain  trusts  for  other 
persons.     He  appointed  his  trustees  executors. 

The  testator  died  in  1861,  leaving  his  wife  surviving. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  bequest  of  the  10,000/.  was  to  be  con- 
sidered as  a  satisfaction  of  the  testator's  covenant  to 
pay  the  5,000/. 

Mr.  Selwyn  and  Mr.  C  C.  Barber,  for  the  Plaintiff 
Mrs.  Pinchin,  insisted  that  she  was  entitled  to  a  Hfe  in- 
terest in  both  funds.  They  relied  on  the  fact  that  the 
trustees  were  different,  and  on  the  direction  to  pay  all 
the  debts  out  of  the  residue. 

Mr.  Lloyd  and  Mr.  Bagshawey  jun.,  for  the  De- 
fendants, the  trustees  of  the  will,  argued,  that  the  be- 
quest was  a  satisfaction  and  performance  of  the  tes- 
tator's covenant.  Ckanceys  Case  {a) ;  Wallace  v. 
Pomfret  (6),  were  cited. 

The  Master  of  the  Rolls. 

The  testator  not  only  bequeaths  the  10,000/.  to  diffe- 
rent trustees  from  those  of  his  settlement,  but  he  directs 
them  to  "  pay  and  discharge  all  his  just  debts."  The 
5,000/.  was  one  of  them. 

I  am  clearly  of  opinion,  on  the  form  of  this  will,  that 
the  testator  intended  his  widow  to  enjoy  both  provisions, 
and  I  will  make  a  declaration  to  that  effect. 

(fl)  1  Ptert  Wmi.  408.  (A)  11  Ves.  547. 
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ROUND  V.  BELL 

Jtt/y  15, 16,26. 
Y  indenture,  dated  the  29th  of  July ^  1811,  Isaac  When  money 
Smith  demieed   certain  real  estate  at  Tipton  to  an'orSlnary^ 
Abel  Round,  for  1,000  years,  subject  to  redemption  on  mortgage  by 
payment  of  400/.  and  interest  at  6/.  per  cent.,  and  Smith  bond,  the  mort- 

covenanted,  in  the  usual  form,  to  pay  the  400/.  and  gagor.  »n  a  suit 
_-  ,  ^      ,  ,,.,,-  *°  forelose,  can 

mterest.     This  sum  was  further  secured  by  the  bond  of  only  recover 

terest,  but  the 
Round  died  in  181 5,  and  the  Plaintiff  was  his  personal  Jhen'there  w 

representative.  a  ^«*"?*  to  ■«- 

cure  it. 

Smith  died  in  1833,  having  devised  and  bequeathed 
his  estate  for  the  benefit  of  his  seven  children. 


The  400Z.  had  never  been  repaid,  but  in  1842,  150/. 
had  been  paid  on  account  of  the  arrears  of  interest. 
The  Plaintiff  filed  this  bill  in  I860  against  the  children 
of  the  mortgagor  for  foreclosure,  and  the  question  was, 
whether  the  Plaintiff  was  entitled  to  recover  more  than 
six  years'  interest.  The  Plaintiff  charged,  "  that  inas- 
much as  he  was  entitled  to  recover  twenty  years'  arrear 
of  interest  under  the  covenant  and  bond,  and,  as  such, 
was  a  specialty  creditor  of  the  testator  for  that  amount, 
he,  the  Plaintiff,  was  entitled  to  tack  such  claim  to  his 
charge  upon  the  mortgaged  premises." 

Mr.  Selwyn  and  Mr.  W.  Morris  for  the  Plaintiff. 
The  Plaintiff  could  sue  upon  his  bond  and  covenant,  and 
recover  twenty  years'  arrears.  After  he  had  obtained 
judgment,  he  might  file  a  mortgagee's  bill  and  recover 

the 
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the  whole  amount  of  what  was  due  to  him.  To  pre- 
vent circuity,  the  Plaintiff  is  entitled  to  tack  his  two 
demands;  the  Defendants  can  only  redeem  on  payment 
of  what  is  due,  which  is  on  payment  of  all  which  the 
mortgagee  could  recover  at  law,  viz.,  the  whole  prin- 
cipal and  twenty  years*  arrear  of  interest. 

Mr.  Follett,  Mr.  Littk  and  Mr.  Rendall^  for  the 
Defendants,  argued,  that  it  had  been  decided  that  only 
six  years'  arrears  of  interest  could  be  recovered  as 
against  the  land,  though  twenty  years'  arrears  might  be 
recovered  as  against  the  person.  They  stated  that  a 
suit  of  Bell  V.  Adams  had  been  instituted  in  this  Court, 
to  administer  the  mortgagor's  estate,  and  that  the  Plain- 
tiff had  neglected  to  come  in  and  prove  for  his  debt  and 
the  arrears  of  interest. 

Mr.  Selwyn  in  reply. 

The  following  authorities  were  cited  : — ^3  S/*  4  Will,  4, 
c.  42;  3  ^  4  WilL  4,  c.  27;  Sinclair  v.  Jackson  {a)] 
Hunter  v.  Nocholds  (i) ;  Cox  v.  Dolman  (c) ;  Sfiow  v. 
Booth  (d);  Du  Vigier  v.  Lee{e)\  Sugd.  Real  Prop, 
Stat,  (/)  ;  Hughes  v.  Kelly  {g)  ;  Elvg  v.  Norwoodiji) ; 
Paget  v.  Foley  (i) ;  Lewis  v.  Buncombe  (A) ;  Harrison 
V.  Buignan  {I) ;  Ridgway  v.  Neivstead  (m). 


The  Master  of  the  Rolls. 

July  24.  The  point  to  be  decided  in  this  case  is  one  which  has 

been  very  much  discussed  of  late  years,  and  on  which  it 
has  been  supposed,  that  the  later  decisions  are  very  con- 
flicting. 

(a)  17  Beav,  405  (g)  3  Dm.  Sf  War,  482. 

{h)  1  Mac.  if  Got,  640.  (A)  5  De  Gex  Sf  Sm.  240. 

(f)  2  De  G.,  M.  4  0.  592.  (i)  2  Bing  {N.  C.)  679. 

(rf)  2  Kay  £f  J.  132.  (k)  29  Beav,  175. 

(e)  2  Harcy  320.  (/)  2  Dnt.  Sf  War,  295. 

(/)  /Vf  117.  (m)  7  Jur,  (iV.  S.)  451. 
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flicting.     1  am  of  opinion  that  is  not  the  result,  and        1861. 
1  adhere  to  my  decision  in  Lewis  v.  Duncombeia). 

The  question  arises  upon  two  statutes  of  limitations 
passed  within  a  few  days  of  each  other:  the  first  (3  &  4 
Will.  4,  c.  27,  s.  42)  enacts,  that  no  arrear  of  rent  or 
interest,  in  respect  of  any  money  charged  on  land, 
shall  be  recoverable  for  more  than  six  years.  By  the 
second  act  (3  &  4  Will.  4,  c.  42,  s.  3)  actions  of  debt 
or  specialties  are  limited  to  twenty  years  after  the  cause 
of  action  has  arisen.  On  the  one  act,  therefore,  arrears 
of  interest  for  six  years  only  can  be  recovered,  but  on 
the  other,  twenty  years'  interest  may  be  obtained ;  the 
question  is,  which  of  these  two  acts  is,  on  this  occasion, 
to  prevail. 

In  Du  Vigier  v.  Lee  (ft),  it  was  held  by  James  Wigram 
that  where  there  was  a  bond  or  covenant,  a  mortgagee 
might  recover  twenty  years'  arrears ;  but  that  does  not 
seem  to  have  been  the  view  adopted  by  Lord  St. 
Leonards  (c),  and  the  cases  of  Elvey  v.  Norwood  (d) ; 
Hunter  v.  Nocholds  (c) ;  Cox  v.  Dolman  (/),  are  scarcely 
consistent  with  it.  I  am  of  opinion  that  the  principle 
which  I  explained  in  Lewis  v.  Duncombe  governs  this 
case,  which  is  this,  where  there  is  a  simple  mortgage  with 
a  bond  and  covenant,  you  can  only  recover  six  years* 
arrears  of  interest  as  against  the  estate,  but  where  there 
is  a  trust  to  secure  the  mortgage  and  interest,  or  where 
the  estate  is  vested  in  a  trustee  to  raise  a  sum  of  money 
and  interest,  the  statute  does  not  apply,  and  you  can 
recover  interest  to  the  extent  allowed  by  the  statute 
3  &  4  Will.  4,  c.  42. 

In 

(a)  29  Beav.  175.  (d)  5  Dc  Gix  4'  Sm.  240. 

(6)  2  Hare,  326.  (e)  1  Mac,  Sf  Gar.  640. 

(f)  Hughet  V.  Kelfy,  3  Dru,  4  (/")  2  De  G.,  M.  Sf  G.  592. 
War,  482. 
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1861.  In  this  case,  there  is  no  trust  at  all,  and  I  am,  there- 

fore, of  opinion,  that  all  that  mortgagee  can  recover  is 
six  years'  interest  from  filing  the  bill.  I  am  of  opinion, 
that  this  is  made  more  just,  by  the  circumstance,  called 
to  my  attention  by  the  Defendants,  that  there  has  been 
a  suit  for  the  administration  of  the  mortgagor's  estate, 
and  that  the  Plaintiff  has  not  thought  fit  to  come  in 
under  it  and  recover  twenty  years'  arrears  of  interest. 


CHARLTON  i;.  WEST. 


July  25. 


A  testator,  on  TN  1863,  the  testator  James  Eldridge  West,  on  the 

lniiS*8on!^c^o-  marriage  of  his  son  James  John  West  with  Char- 

venanted  to  htte  Margaret  West,  by  deed  dated  the  24th  of  June^ 

of'ioo/.  a-year  1833,  covenanted  with  Blair  and  Wallinger  that  if  his 

tohisdaugh-  gQ^  James  John   West  should   die  in  the  lifetime  of 

ter-in-law,  >f  ^,      ,  -  _ 

she  survived  Charlotte  Margaret   his   wife,   then    that    he,   James 

^Z'!^uatr%^  Eldridge   West,  would,   yearly,   from    and    after   the 

his  will,  the  decease  of  his  son,  pay  to  Charlotte  Margaret  West 

queathed  to  ^"^  ^^^  assigns,  SO  long  as  she  should  continue  unmar- 

her  an  annuity  ^ed,  the  sum  of  100/.,  by  half  yearly  payments,  the  first 
of  the  same  *.         i     i     m  i 

amount,  but  ot  such  half-yearly  payments  to  become  due  and  pay- 

which  differed  ^j^j^  gj^  months  after  the  decease  of  his  son,  if  CAar- 
in  several  re-  ' 
spects,  and  be  lotie  Margaret  should  be  then  unmarried.     The  pro- 
directed  the  ,,:^:_  ^_  ^ .^  u.  ^j^fc^n  in  satisfaction  of  dowen 


payment  of  all  ^^^lon  for  her  was  to  be 
nis  debts. 


latter  annuity  John  Eldridge  West  died  in  1861,  having  by  his  will 
was  not  a  satis-  (1849)  devised  and  bequeathed  his  real  and  personal 
former.  estate  to  his  four  sons,  on  trust  to  realise  and  pay  "  all 

mortgage  and  other  debts  due  and  owing  by,  or  re- 
coverable from  him  or  his  estate,  at  his  decease,"  and 
to  permit  his  wife  to  receive  the  income  of  his  residue 
for  her  life,  and  after  her  decease,  upon  trust  for  his  six 
sons  equally,  "  subject  and  charged  nevertheless,  as  to 

the 
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the  share  intended  for  his  son  James  John  West  (and 
whether  be  should  survive  the  testator  and  take  such 
share  or  not),  to  and  with  the  payment  of  the  yearly  sum 
of  lOOi."  to  his  daughter  in  law  Charlotte  Margaret 
West  {James  John  West's  wife),  to  commence  from  the 
testator's  decease  or  the  decease  of  his  said  son,  which 
event  should  last  happen,  and  to  continue  payable 
during  her  widowhood. 

And  he  directed,  that  in  no  case  the  annuity  intended 
for  his  daughter-in-law  should  be  in  anywise  affected 
or  disturbed. 

And  he  empowered  his  trustees  to  raise,  by  sale  or 
mortgage  of  his  real  estates,  any  sum  of  money  which 
might  be  required  to  aid  the  deficiency  of  his  personal 
estate  for  the  payment  of  his  mortgage  and  other  debts, 
and  his  funeral  and  testamentary  expenses,  and  the 
legacies  given  by  his  will. 

And  he  declared,  that  the  provisions  thereby  made 
for  bis  wife  and  children  were  intended  by  him  in  lieu 
and  satisfaction  of  the  provision  made  by  his  marriage 
settlement  bearing  date  the  1st  of  December^  1804. 

The  testator  died  in  1851,  and  his  son  James  John 
West  and  his  wife  Charlotte  Margaret  survived  him 
and  were  still  living. 

The  question  now  argued  was,  whether  Charlotte 
Margaret  West  would  be  entitled  to  two  annuities  of 
100/.,  or  whether  one  was  to  be  taken  in  satisfaction  of 
the  other. 

Mr.  Selwyn  and  Mr.  Bovill,  for  Mrs.  West,  argued, 
that  the  Court  would  lay  hold  of  the  slightest  circum- 
stance in  order  to  prevent  that  which  was  intended  as 

a 
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1861.  a  benefit  operating  merely  as  a  payment  of  a  just  de- 
mand. That  here  there  existed  material  differences 
between  the  two  annuities,  which  destroyed  their 
identity,  thus,  the  trusts  were  different,  the  commence- 
ment of  them,  and  the  periods  at  which  they  were  pay- 
able were  not  the  same,  and  they  were  not  of  equal  value. 
That,  besides,  the  testator  had  provided,  independently, 
for  the  payment  of  his  debts,  of  which  his  covenant  to 
secure  the  first  annuity  was  one. 

That  the  annuities  were,  therefore,  cumulative.  They 
cited  Chanceys  Case  (a) ;  Hassell  v.  Hawkins  (b) ;  Cole 
v.  Willard  (c) ;  Pinchin  v.  Simms  (rf). 

Mr.  Osborne  and  Mr.  J,  N.  Higgins^  for  the  Plain- 
tiffs, the  annuity  bequeathed  by  the  will  was  given  in 
lieu  of,  and  as  a  better  security  for,  the  annuity  cove- 
nanted to  be  paid  by  the  settlement.  It  is  a  satisfac- 
tion and  performance  by  the  testator  of  his  covenant, 
for  otherwise  the  equality  of  benefits  intended  for  the 
six  children  and  their  families  would  be  destroyed. 

The  first  annuity  was  in  the  nature  of  a  portion  to 
the  son,  and  the  Court  struggles  against  double 
portions. 

As  to  the  direction  to  pay  the  testator's  debts,  it  is 
limited  to  those  due  **  at  his  decease,"  and  does  not 
extend  to  the  first  annuity,  which  is  not  now  due,  and 
will  not  become  payable  until  the  death  of  the  son. 

The  daughter-in-law  therefore  cannot  claim  both  pro- 
visions. 

Mr.  G.  N.  Colt  for  the  trustees. 

The 

(a)  1  Peere  Wms,  408.  (c)  25  Beav.  568. 

(6)  4  Drew.  468.  (rf)  Ante,  p.  119. 
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The  following  cases  were  cited :  Blandy  v.  Wid- 
more  {a)]  Lee  v.  D'Aranda{b);  Goldsmid  v.  Gold- 
smid  (c) ;  Broum  v.  Dawson  {d) ;  Thynne  v.  Lord  Glen- 
gall{e);  Weall  v.  Rice{f)\  Richman  v.  Morgan  {g); 
Wathen  v.  Smith  (A). 


1861. 


The  Master  of  the  Rolls. 

I  am  of  opinion,  on  the  construction  of  this  will,  that 
the  testator  intended  his  daughter-in-law  to  take  a 
benefit  under  it,  distinct  from  that  secured  by  his  cove« 
nant,  and  that  this  is  manifest  on  the  face  of  the  will 
itself.  The  testator,  on  the  marriage  of  his  son,  entered 
into  a  covenant  with  the  trustees  to  pay  an  annuity  of 
100/.  a  year  to  his  daughter-in-law  in  satisfaction  of 
dower,  and  he,  or  his  estate,  was  liable  to  pay  it  on  his 
son's  death,  whether  that  event  took  place  in  the  tes- 
tator's lifetime  or  afterwards. 


By  his  will  he  gave  her  a  like  annuity,  payable  on 
the  decease  of  the  survivor  of  himself,  bis  widow  and 
his  son.  It  is  obvious,  therefore,  that  if  the  son  had 
predeceased  his  father,  the  annuity  given  by  the  will 
would  have  been  less  beneficial  than  that  secured  by 
the  covenant,  because  during  the  life  of  the  father-in- 
law  the  annuity  given  by  his  will  would  not  have 
become  payable. 

It  appears  in  the  will  itself,  that  the  testator  had  a 
great  regard  for  his  daughter-in-law,  for  he  gives  a 
legacy  in  testimony  of  his  special  regard  for  her.  He 
anticipates  the  death  of  the  son  in  his  own  lifetime,  and 
he  provides  for  that  event,  and  directs  that  her  annuity 

is 


(fl)  1  Peere  Wms,  324. 
(6)  3  Atk,  419. 

(c)  1  Swan,  219. 

(d)  Pr.  Ch.  240. 


(c)  2  H.ofL,  Cos.  131. 
(/)  2  Run.  Sf  M,  251. 
(g)  1  Bro.  C.  C.  63. 
(h)  4  Madd  325. 
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1861.  is  not  to  be  affected  or  disturbed.  This  points  to 
bounty,  because  if  the  annuity  spoken  of  were  the 
annuity  secured  by  his  covenant,  it  would  take  prece- 
dence of  the  bequests  and  could  not  be  disturbed. 
Again,  if  such  had  been  the  testator's  intention,  nothing 
could  be  easier  than  for  him  to  state  that  the  annuity 
bequeathed  by  his  will  was  a  satisfaction  of  the  annuity 
secured  by  his  covenant,  and  which  he  did  as  to  his 
marriage  settlement  of  1804.  In  addition  to  this,  in 
two  places  he  directed  all  his  debts  to  be  paid,  and  be 
has  created  an  express  trust  for  raising,  out  of  his  estate, 
the  deficiency  of  his  personal  estate  to  pay  his  debts 
and  legacies. 

I  do  not  see,  unless  I  were  to  overrule  Chancey's 
Case  (a),  how  1  could  hold,  that  where,  in  a  bequest  to 
a  legatee,  a  testator  expressly  points  to  a  benefit  to  him, 
and  also  directs  his  debts  and  legacies  to  be  paid,  the 
legacy  is  a  satisfaction  of  his  covenant. 

I  am  of  opinion  that  this  lady  is  entitled  both  to  the 
annuity  secured  by  the  testator*s  covenant,  and  also  to 
the  annuity  bequeathed  to  her  by  his  will. 

(fl)  1  Peert  Wmt.  408. 
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Re  BRODIE  v.  JOHNSON. 


Ju/V  26. 


T> Y  the  Friendly  Societies  Act  (18  &  19  Vict.  c.  63,  BytheFriendly 

-■^     s.   41  >  disputes   in  friendly  societies  are  to   be  aUpute?  are\o 

referred  to   the   County  Court  of   the  district,  which  ^  referred  to 

Court  is  to  "  give  such  relief  and  make  such  order  and  Courts,  which 

direction,  in  relation  to  the  matters  of  such  application,  ^^^}^  "J*^® 

,  8"ch  orders  as 

as  hereinafter  mentioned,  or  as  may  now  be  given  or  tlie  Couft  of 

made  by  the  Court  of  Chancery,  in  respect  either  of  its  ^ak^YJun^ 

ordinary  or  its  special  or  statutory  Jurisdiction,"  and  in  Scotch 

Scotland^  the  sheriff  within  his  county  is  to  have  the  cietiesthe 

same  jurisdiction  as  is  thereby  given  to  the  judge  of  j^^risdiction  is 

the  County  Court.  sherifT.    Some 

members  of  a 
Scotch  society 

Disputes  had  arisen  in  a  friendly  society  in  Glasgow^  having  sought 

and  Brodie  and  other  members  of  it  had  presented  a  [heriff^he^    * 

petition  to  the  sheriff  of  the  county  of  ZanarA  respecting  Defendanu 

them.    The  Respondents  pleaded  that  the  sheriff  had  no  jurisdiction, 

jurisdiction,    and   the    sheriff   substitute   repelled   the  ^^*^!;^^P""  |^® 

plea.    Thereupon  they  appealed  to  Sir  Archibald  Alison ^  a  case  to  the 

the  sheriff  of  the  county,  who  directed  a  case  to  be  c°,"ncerv 

prepared  under  the  22  &  23  Vict.  c.  63,  s.  1,  for  the  under  the' 22 

opinion  of  this  Court,  in  order  to  ascertain,  whether  it  ^  §3  ^^  ^scer- 

would   be  within  the  ordinary  or  special  or  statutory  **'"  whether 
.     .   J.     .  r    I      ^  n  r^t  ,  ,        that  Court  had 

jurisdiction  of  the  Court  of  Chancery  to  grant  the  relief  jurisdiction  in 

and  make  all  or  any  of  the  orders  and  directions  prayed  ^^^^^^^^^  '" 
for  in  the  petition,  in  regard  to  any  similar  society  UeLd,  that  the 
inrolled  under  the  same  statute  in  England.  ^^^^  \f\ih\n 

the  statute,  and 
rrn  ..  .  •  o  -^^      ..  ,   tliis  Court  de- 

J  he  case  came  on  upon  the  petition  of  Brodie  and  dined  to  ex- 
others,  the  Respondents  to  the  petition  being  the  Defend-  Pf^'*  *'^"  °P^* 
ants  in  the  action  pending  in  Scotland. 
VOL.  XXX — I.  K  Mr. 
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1861.  Mr.  J.  H.  Palmer  in  support  of  the  petition. 

Re  Mr.  Baffgalay,  contra,  was  stopped. 

Brudie 

V. 

Johnson.  7%^  MASTER  of  the  R0LL8. 

I  am  satisfied  that  I  have  no  jurisdiction  in  this  ease. 
Here  is  an  act  of  parliament,  the  construction  of  which 
is  the  same  in  Scotland  as  here.  The  Defendants  say 
the  sheriff  has  no  jurisdiction,  he  must  construe  the  act 
and  determine  whether  he  has  or  not. 

>  If  a  question  arose  in  Scotland  as  to  a  springing  use, 

which  does  not  exist  there,  I  would  give  my  opinion  on 
it ;  but  I  think  that  the  act  does  not  apply  to  such  a 
case  as  this. 


Jtify  26. 


In  re  HARTSHILL  ENDOWMENT. 


A.  B.  gave  TN  the  year  1847,  a  new  church  was  erected  in  the 
hf  veited'hi''^  ^^^^^^  ^f  Bartshill,  in  the  parish  of  Mancetter, 

truatees,  for  the  but  diflBcul ties  arose,  prior  to  the  consecration  thereof, 
a"new  distrirt    ^^  account  of  a  want  of  funds  to  endow  the  church, 

church.  After  and  which  it  was  necessary  to  provide  for  before  the 
it  had  been  _  ,  _  , 

consecrated^      same  could  be  consecrated. 
A,  B.  and  the 

d^idTdic^ared  "^^^  ^e^'  ^^^^V  ^^^rd  Lowe,  a  clergyman  of  the 
that  the  fundi  Church  of  England^  offered  to  give  1,000/.  for  such 
trust  to  pay  the  purpose,  and  in  the  month  of  April,  1848,  he  paid  that 

income  to  the    gup^  juto  a  bank  to  the  account  of  several  persons  who 

incumbent,  so  *^ 

Jong  as  he  acted 

"  conducted 

the  services  according  to  the  rites  and  ceremonies  of  the  Church  of  England^  in  strict 

and  literal  accordance  with  the  order  of  the  Book  of  Common  Prayer,     and  they  also 

provided  that  disputes  were  to  be  referred  to  the  Bishop.    Held,  that  daily  service  was 

not  required,  and  that  disputes  as  to  the  conduct  of  the  services  ought  to  be  referred 

to  the  Ordinary. 

Whether,  under  the  above  circumstances,  A,  B.  had  any  power,  after  the  consecration 
of  the  church,  to  regulate  the  trusts  of  the  endowment  fund,  quareJ 
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acted  as  a  committee  for  superintending  the  building  and        186 1 . 
completion  of  the  church,  for  the  purpose  of  its  being      v,^^/^ 
applied  to  the  endowment  fund.     It  was  invested  in     u™/!!... 

*  '  nAnTBHILL 

1,204/.  16$.  5rf.  Reduced  £3  per  Cent.  Annuities  in  the   Endowment. 
names  of  William  Stratford  Dugdale  and  Benjamin 
Richings. 

♦ 
The  Bishop  of  Worcester^  on  being  certified  that  this 
sum  of  1,000/.  had  been  thus  provided  for  the  endow- 
ment, consecrated  the  church  on  the  26th  of  Aprils 
1848,  and  a  district  was  assigned  to  the  church  out  of 
the  parish  of  Mancetter, 

By  an  indenture,  dated  the  10th  of  October^  1853,  and 
made  between  Henry  Edward  Lowe  of  the  one  part,  and 
William  Stratford  Dugdale  and  Benjamin  Richings  of 
the  other  part,  after  reciting  the  erection  of  the  new 
church,  and  the  other  matters,  it  was  declared,  that  the 
trustees  "  should,  for  ever  thereafter,  pay  the  interest, 
dividends  and  annual  income  of  the  trust  fund,  as  the 
same  should  arise  and  be  payable,  to  the  resident  incum- 
bent of  the  church  of  the  Holy  Trinity  at  Hartshill 
aforesaid  for  the  time  being,  for  conducting  the  services 
in  the  said  church  according  to  the  rites  and  ceremonies 
of  the  Church  of  England,  in  strict  and  literal  accord- 
ance with  the  order  of  the  Booh  of  Common  Prayer,  so 
long  and  during  such  time  as  he  should  so  conduct  the 
same.'*  But  in  case  a  resident  incumbent  or  stipendiary 
curate  at  Hartshill  **  should  not  conduct  the  services  in 
the  said  church  in  such  manner,  then,  and  in  such  case, 
the  trustees  should  invest  and  allow  the  same  to  accu- 
mulate at  compound  interest/' 

And  it  was  by  the  indenture  provided  and  declared, 
that  if  any  dispute  should  arise,  either  between  the 
trustees  or  trustee  of  the  indenture  and  Henry  E,  Lowe, 

K  2  or 
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1861.        oi"  between  them,  or  any  of  them,  and  the  said  resident 
^•^^v^      incumbent,  as  to  whether  services  in  the  new  church  were 
Hartshill    ^^  conducted  as  thereinbefore  provided  for,  such  dis- 
Endowment.   pute  should  be  forthwith  adjusted  by  an  appeal  to  the 
Bishop  of  the  diocese  for  the  time  being,  having  autho- 
rity and  jurisdiction  over  the  new  church,  whose  deci- 
sion should,  from  time  to  time,  be  binding  and  conclu- 
sive upon  all  the  said  parties  thereto  and  others  whom 
it  might  concern. 

The  Reverend  William  R.  Cope  was  the  present 
incumbent  of  the  church  at  Hartshill^  and  he  was 
licensed  to  the  perpetual  curacy  thereof  by  the  late 
Bishop  of  Worcester  on  the  4th  of  November ^  1859. 
He  had  caused  the  church  to  be  regularly  opened, 
and  had  performed  Divine  Service  therein  upon  the 
morning  and  afternoon  of  every  Lord*s  Day,  and  had 
performed  the  prescribed  services  in  accordance  with 
the  established  rites  and  usages  of  the  Church  of 
Englandf  as  practised  in  the  other  churches  through- 
out the  same  parish  and  diocese;  and  he  had  not 
received  any  remonstrance  from  the  Bishop  of  the 
diocese,  or  from  the  vicar  or  churchwardens,  in  re- 
spect of  any  deficiency  in  the  said  services,  or  the 
manner  of  performing  the  same.  But  the  Reverend 
Henry  Edward  Lowe  served  on  the  trustees  formal 
notice  in  writing,  dated  the  12th  of  February^  1869, 
that  the  then  present  incumbent  of  Hartshill  was  wil- 
fully or  determinately  neglecting  strict  compliance  with 
the  Rubrical  order  of  the  Book  of  Common  Prayer,  by 
(amongst  other  defaults)  neglecting  daily  services,  and 
was  disentitled  to  the  income  of  the  trust  money. 

The  trustees  paid  the  fund  into  Court,  stating  by 
their  affidavit  as  follows : — 

"  We  have  found  it  impracticable  to  obtain  from  the 

incumbent 
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incumbent   of  Hartshill  such   a   compliance  with   the        1861  • 

Rubrical  directions  of  the  Prayer  Book  as  would  satisfy      ^'^^'^^ 

the  expressed  intentions  of  the  donor ^  Hartshill 

Endowment. 

The  Reverend  William  R,  Cope  presented  a  petition 
for  payment  to  him  of  the  income  of  the  trust  fund, 
submitting  "  that  according  to  the  true  construction  of 
the  deed  of  trust  of  the  iOth  of  October,  1853,  the 
same  required  from  the  incumbent  of  Hartshill  only 
such  a  compliance  with  the  Rubric,  and  such  a  strict 
and  literal  accordance  with  the  Book  of  CJommon 
Prayer  as,  according  to  the  general  law  and  discipline 
of  the  Church  of  England,  as  such  law  and  discipline 
might  be  expounded  by  competent  legal  authority,  is 
required  of  every  clergyman  officiating  in  such  a 
church;  and  that  such  compliance  and  accordance  is 
not  to  be  measured  by  any  private  opinion,  whether  of 
the  founder  of  the  trust  or  of  the  trustees,  but  must  be 
determined,  in  case  of  diflPerence,  by  the  Bishop  alone, 
who  would  be  guided  by  his  own  judgment  as  to  the 
obligations  strictly  incumbent  upon  the  clergyman, 
according  to  the  true  interpretation  of  the  law  of  the 
church,  and  not  by  any  regard  whatever  to  the  views 
which  the  founder  of  the  trust  might  be  known  or 
supposed  to  take  of  the  nature  or  extent  of  those 
obligations,  or  of  the  proper  means  of  discharging 
them." 

He  further  submitted,  **  that  if  the  deed  of  trust 
made  the  receipt  of  the  income  of  the  trust  fund  by 
the  incumbent  of  the  district  church  conditional  upon 
the  performance  of  Divine  Service  in  that  church  in 
any  other  manner  thau  that  wbich  was  by  law  obliga- 
tory upon  the  incumbent,  independently  of  the  pro- 
visions of  the  deed,  it  would  be  illegal  and  void,  and 
that  the   declaration  of  trust  contained   in  the  deed 

would 
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would  be  void  as  to  the  illegal  part  of  the  condition, 
and  would  remain  in  force  in  all  other  respects,  dis- 

Hartshill    charged  of  such  illegal  condition,  for  the  benefit  of  the 

Endowment,    incumbent." 


Mr.  J:  PtarsoUj  in  support  of  the  petition,  argued, 
that  daily  services  were  not  required  by  the  trust  deed. 
Secondly,  that  all  matters  relating  to  Divine  Service  in 
the  church  ought  to  be  determined  by  the  proper  au- 
thority, the  Bishop.  Thirdly,  that  after  the  consecration 
of  the  church,  no  alteration  could  be  made  by  the  donor 
in  the  trusts  of  the  fund  provided  for  and  devoted  to  its 
endowment. 

Mr.  Wickens,  contra,  argued,  that  "a  strict  and 
literal  accordance  with  the  order  of  the  Book  of  Com- 
mon Prayer"  required  the  incumbent  to  perform  Divine 
Service  daily,  and  that  on  non-compliance  with  the  re- 
quirements of  the  deed,  the  income  was  no  longer,  by 
the  very  terms  of  it,  payable  to  the  incumbent.  That 
the  donor  of  the  fund  had  power  to  control  the  trusts  of 
the  application  of  the  income. 

The  Master  of  the  Rolls. 

1  must  order  the  income  to  be  paid  to  the  incum- 
bent. The  trusts  are  these : — "  to  pay,"  &c.  [see  ante, 
page  131]. 

It  is  for  those  who  say  that  the  incumbent  has  not 
complied  with  the  terms,  and  who  resist  the  payment, 
to  shew  that  the  Petitioner  has  not  performed  his  duty. 
I  do  not  think  the  terms  of  the  deed  require  daily 
service.  Any  proceedings  to  enforce  that  object  must 
be  instituted  before  the  Ordinary  in  the  manner  pointed 
out  by  the  deed. 

I  doubt 
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I  doubt  whether  it  was  in  the  power  of  Mr.  Lowe^ 
after  the  consecration,  to  impose  any  additional  par- 
ticular trusts  on  the  fund.  Hartsuill 

Endowmbmt. 

As  the  case  stands,  the  dividends  must  be  paid  to  the 
Petitioner  until  further  order. 


MATHEWS  17.  CHICHESTER. 

July  25. 

rriHE  Plaintiffs,  being  resident  abroad,  an  order  was  Plaintiffs,  re- 

-*■      made  for  security  for  costs.   The  Plaintiffs  having  £g  orS' 

returned  to  and  being  resident  within  the  jurisdiction,      to  give  security 

for  costs,  after- 
wards came  to 
Mr.  Selun/n  and  Mr.  Babington  now  moved  to  dis-  "aide  within 
,  ^,  J  the  jurisdic- 

charge  the  order.  tion.    The 

order  was 

They  relied  on   O^  Conner  v.  Sierra  Nevada   Com-  charged,  the 
pony  (a).  PJaintiffs  pay- 

'^     ^  ^  '  ing  the  costs 


Mr.  Lloyd  and  Mr.  Birdj  contri. 


The  Mastbr  of  the  Rolls. 


of  the  appli- 
cation. 


I  think  I  must  discharge  the  order,  but  the  Plaintiffs, 
coming  for  an  indulgence,  must  pay  the  costs  (6). 

(a)  24  Beav.  435. 

(6)  Reg.  Lib.  1861,  B„fol.  1797. 
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EAVES  V.  HICKSON. 

Julj/  23,  24. 
Trustees  who     ^T^HE  testatrix^  Mary  Babington,  devised  some  real 

frustfund  to^  ^s^»*^  ^°  ^''^^""^  Siddeley  and  Peter  Hickson, 

wrong  persons,  upon  trubt  to   sell,  and   to  hold  one-half  on  certain 

inarrioge  cer-  trusts  for  the  children  of  John  Knibb,  with  remainder 

tificate  which  Q^gf^  ^nd  the  other  one-half,  in  trust  for  the  children 
turned  out  to  txt-.u.  r^   .t»  ^    t     t  i       n    t  t 

be  a  forgery,  of  William  Knibb,  and  it   there  should    be   no   such 

made  respon-    children,  then  in  trust  for  the  children  of  John  Knibb. 

81  Die  for  so  '      ^ 

much  of  the      The  testatrix  also  bequeathed  the  residue  of  her  personal 

could  not  be      estate  to  the  same  trustees,  in  trust  as  to  one-half  for 

recovered  from  John  Knibb  for  life,  and  afterwards  on  the  same  trusts  as 

wrongfully        those  declared  concerning  the  first  moiety  of  the  produce 

received  it.        ^f  jjgj.  ^q^\  ggtate,  and  in  trust,  as  to  the  other  one-half. 

The  father  of  ,    ^         .  -   . 

the  recipients,   for  William  Knibb  for  his  life,  and  afterwards  on  the 

the  fwed^cer-  ^^^^  trusts   as  those   of    the   second    moiety  of   the 
tificate  of  his     produce  of  her  real  estate.     And   she  appointed   her 

the  trustees,      trustees  her  executors. 

was  also  made 

responsible  for  .  . 

the  money.  The  testatrix  died  in  1843,  and  her  will  was  proved  by 

Siddeley  and  Hickson, 

They  sold  the  real  estate,  and  in  1861  duly  distributed 
one  moiety  of  the  produce  amongst  the  children  of  John 
Knibb,  The  other  moiety,  which  was  invested  in  the 
names  of  the  two  trustees,  was  sold  out  in  1856,  under 
a  joint  power  given  by  both,  and  the  produce  was 
(improperly  as  it  turned  out)  distributed  by  Siddeley  alone 
amongst  the  five  children  of  William  Knibb,  the  youngest 
having  attained  twenty-one.  This  was  done  on  the 
production  of  a  certificate,  sent  to  the  trustees  by 
William  Knibb   himself,  of  bis  marriage  with   Joice 

Muddiman 
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Muddiman  on  the  14th  of  March,  1826,  and  of  the        1861. 
baptismal  certificates  of  their  children  of  subsequent 
dates.    The  marriage  .certificate  was  as  follows  :-^ 

*'  Page  265.  No.  793.  "  The  year  1826. 

"  William  Knibh,  of  this  parish,  bachelor,  and  Joice 
Muddiman,  of  this  parish,  widow,  were  married  in  this 
church  by  banns  this  Fourteenth  day  of  March,  in  the 
year  One  thousand  eight  hundred  and  twenty-six,  by 
me,  M.  W.  Foye,  curate.  This  marriage  was  solemnized 
between  us, 

"  The  mark  of  X  William  Knibb. 
''  The  mark  of  X  Joice  Muddiman. 
"  In  the  presence  of 

"  The  mark  X  of  Joseph  Draper, 
"The  mark  X  of  Elizabeth  Draper !' 

"  This  is  a  true  copy  of  the  register  kept  in  the  parish 

church  of  SL  Martin,  in  Birmingham,  in  the  county  of 

Warwich, 

"  Robert  Powell,  Parish  Clerk." 

This  document  turned  out  to  be  a  forgery,  the  figure 
"2"  in  the  year  1826  having  been  written  on  an 
erasure,  and  the  word  "  twenty,"  in  the  subsequent  part 
of  the  certificate,  appearing  to  have  been  altered  from 
some  other  word,  and  to  be  written  on  an  erasure. 

The  marriage  between  William  Knibb  with  Joice 
Muddiman  in  fact  took  place  at  St*  Martinis,  Birming- 
ham, on  the  14th  of  March,  1836,  and  the  five  children 
having  been  born  prior  to  that  date  were  all  illegitimate. 
The  certificate  was  sent  to  the  trustee  by  William 
Knibb,  who  was  present  when  the  money  was  paid  over 
to  his  children. 

This  suit  was  instituted  by  the  children  of  John 
Knibb,  against  Hichson,  the  representatives  of  Siddeley, 

and 


Eaves 

V. 
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1861.  and  against  William  Knibb  and  his  five  children,  to 
make  them  replace  the  moiety  of  the  produce  of  the 
real  estate  so  improperly  paid  pver.  The  trustees, 
HicKsoN.  amongst  other  things,  relied  on  the  trustees'  indemnity 
clause  contained  in  the  testatrix's  will,  whereby  she 
declared  that  the  trustees  **  should  be  answerable  and 
accountable  for  such  moneys  only  as  he  or  they  respec- 
tively should  actually  receive,  by  virtue  of  the  trust 
thereby  in  them  reposed,  notwithstanding  their  or  any  of 
them  giving  or  signing  a  receipt  or  receipts  for  the  sake 
of  conformity,  and  that  one  of  them  should  not  be 
answerable  or  accountable  for  the  other  of  them,  but 
each  for  his  own  acts,  deeds  and  defaults  only,  or  be 
answerable  or  accountable  for  any  bankers,  broker,  or 
any  other  person  with  whom  any  of  the  said  trust 
moneys  might  be  deposited  for  safe  custody  or  other- 
wise, nor  for  the  insufEciency  of  any  securities  in  or 
upon  which  the  said  trust  moneys  might  be  invested,  or 
for  any  other  damage  that  might  happen  in  the  execution 
of  the  said  trusts^  unless  through  their ^  his  or  her  ovm 
wilful  neglect.'' 

Mr.  Southgate  and  Mr.  Marten  for  the  Plaintiff.  The 
trustees  were  guilty  of  a  breach  of  duty  in  paying  the 
money  on  such  evidence.  There  was  no  marriage  cer- 
tificate at  all,  the  document  was  a  mere  statement 
signed  by  the  parish  clerk. 

The  trustees  were  bound  to  pay  over  the  fund  to  the 
persons  entitled  to  it,  and  ought  to  have  seen  to  the 
genuineness  of  the  authority  to  receive  the  money ; 
Lewin  on  Trusts  {a);  Doyle  y.  Blahe{b);  Harrison  v, 
Prys{c);  Ex  parte  Jolliffe{d);   Sloman  y.    Bank  of 

England 

(a)  Paget  365,  366,  372.  (c)  Barnarditton,  324,  326. 

(6)  2  Sch,  4-  Lej:  243.  {d)  8  Beat?.  168. 
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England  (a) ;  Taylor  v.  Midland  Company  {b);  Cotlam 
V.  Eastern  Counties  Railway  (jc).  There  has  been  no 
acquiescence  to  bind  the  Plaintiffs ;  Life  Association  of 
Scotland  v.  Siddall  {d). 


1861. 


Mr.  Surrage  for  Hichson  the  trustee.  Siddeley  alone 
paid  over  the  fund^  and  Hichson^  who  had  no  know- 
ledge of  the  matter,  is  not  responsible  for  the  acts  of  his 
co-trustee. 

[The  Master  of  the  Rolls.  But  he  executed  the 
conveyance  and  signed  a  power  of  attorney  to  sell  out 
the  fund.     It  is  a  joint  and  several  liability.] 

Mr.  Selwyn  and  Mr.  Fischer  for  the  representatives 
of  Siddeley.  The  trustee  gave  ample  notice  in  a  con- 
versation with  the  cestuis  qtie  trust  that  he  should  pay 
over  the  money,  and  they  allowed  him  to  do  so,  though 
they  knew  there  was  no  marriage  ;  he  thus  threw  the 
onus  of  objecting  on  them.  If  this  trustee  was  not 
justified  in  this  case,  every  trustee  must  necessarily  pay 
the  trust  money  into  Court ;  Neale  v.  Davies  (e). 

This  is  like  those  cases  in  which  a  trustee  has  been 
robbed  of  trust  property,  and  has  been  held  not  respon- 
sible for  the  loss. 


A  trustee  is  only  bound  to  take  the  same  care  of  the 
trust  property  as  a  prudent  man  would  take  of  his  own ; 
Attorney- General  v.  Dixie  (/) ;  Massey  v.  Banner  {g)  ; 
Morley  v.  Morley  (A) ;    Jones  v.  Lewis  (i) ;    Ex  parte 

Belchier. 


(fl)  14  Sim.  475. 

(6)  28  Beav.  287. 

(c)  1  John,  if  Hen,  243. 

(</)  9  W.  Rep.  541. 

(«)  5  De  G.,  M.  i  G.  263. 


(/)  13  F«.  534. 
{g)\J.if  W.  247. 
(A)  2  Chane.  Cat.  3. 
(i)   3  De  G.4-SW.  471. 
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1861.       Belchier(a),    The  trustees  are  protected  by  the  indem- 
nity clause. 

Mr.  Shebbeare,  for  the  Defendant  William  Knibb, 
argued,  that  he  had  only  been  made  a  Defendant  as 
tenant  for  life  of  the  personal  estate,  and  as  no  case  had 
been  made  against  him  by  the  bill,  he  ought  to  have  his 
costs.  IThe  Master  of  the  Rolls.  But  he  supplied 
the  forged  certificate,  knowing  it  to  be  so  :  he  can  have 
no  costs.] 

Mr.  Follett  and  Mr.  Shebbeare  for  the  illegitimate 
children  of  William  Knibb,  These  Defendants  were 
infants  in  1843  when  the  certificate  was  sent,  they 
knew  nothing  of  it,  the  decree  should  be  without  costs 
against  them. 

The  Master  of  the  Rolls.  It  is  clear  that  I  must 
secure  the  fund,  and  order  the  trustees  and  the  children 
who  have  received  it  to  repay  it.  I  am  satisfied  that  if 
any  children  of  William  Knibb  should  come  into  exist- 
ence hereafter,  they  would  be  entitled,  and  the  fund 
must,  therefore,  be  secured  for  them.  I  only  wish 
to  hear  a  reply  as  to  the  costs  of  the  suit. 

Mr.  Southgate  in  reply. 

The  Master  of  the  Rolls. 

I  shall  give  the  tenant  for  life  no  costs,  as  he  sent  the 
document  to  the  trustee,  which  he  must  have  known 
was  forged. 


The 
(a)  1  Amb.  218. 
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The  Master  of  the  Rolls.  1861. 

This  is  a  very  hard  case  on  the  trustees,  who  were  ^^ 

deceived  by  the  forgery  of  the  date  in  the  marriage  Hicksok. 
certificate,  which  had  been  altered  in  a  manner  which  July  24. 
deceived  them,  and  would  have  deceived  any  one  who 
was  not  looking  out  for  forgery  or  fraud.  The  question 
is,  where  a  forgery  is  committed,  and  a  person  wrong- 
fully gets  trust  money  which  cannot  be  recovered  from 
bim,  on  whom  is  the  loss  to  fail?  I  am  of  opinion, 
that  it  falls  on  the  person  who  paid  the  money.  Here 
the  loss  falls  on  the  trustees,  and  the  persons  to  whom 
the  fund  really  belongs  are  not  to  be  deprived  of  it. 
The  trustee  is  bound  to  pay  the  trust  fund  to  the 
right  person. 

I  am  therefore  of  opinion,  that  the  payment  to  the 
children  of  William  Knibbs  cannot  be  justified. 

The  consequence  is  clear,  William  Knibbs  may  yet 
have  a  legitimate  child  by  his  present  or  any  future 
wife,  who  would  be  entitled  to  the  fund  in  question ; 
it  must,  therefore,  be  invested  and  properly  secured  in 
this  suit. 

There  must  be  a  decree  against  the  five  children  who 
have  received  the  fund,  to  pay  the  sums  received  by 
them  respectively  into  Court,  with  interest  at  4/.  per  cent. 
There  is  no  joint  liability,  but  each  must  repay  the  sum 
received  by  him.  I  am  also  of  opinion,  that  William 
Knibbs,  who  sent  the  certificate  with  the  forged  date 
on  it  to  the  trustee,  and  which  he  must  have  known 
was  false,  must  pay  into  Court  so  much  of  the  trust 
fund  as  shall  not  be  recovered  from  his  children.  Then 
Peter  Hichson  personally,  and  the  representatives  of 
Joshua   Siddeley,   out  of    his   assets,   must   pay   into 

Court 
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Court  so  much  of  the  trust  fund  as  shall  not  be  re* 
covered  from  the  former  Defendants.  I  also  think 
that  the  PiaintiflTs  are  entitled  to  their  costs  of  the  suit 
from  all  the  Defendants,  none  of  whom  ought  to  have 
resisted  this  demand. 


The  fund,  when  paid  in,  must  be  carried  to  the  con- 
tingent account  of  the  children  of  William  Knibbs, 
and  under  the  trusts  of  the  will  of  Mary  Babington,  and 
it  must  be  invested  and  accumulated. 


Another  point  arose  in  this  case,  under  the  following 
circumstances: — 

Some  of  the  Plaintiffs,  in  1859,  on  receiving  their 
shares  of  the  residuary  estate  after  the  death  of  their 
father,  gave  receipts  in  the  following  form: — 

"^pri7  26th,  1859. 
"  Received  of  Mr.  Joshua  Siddeley  and  Mr.  Peter 
Hickson,  executors  of  the  late  Mrs.  Mary  Babington 
of  Knifsford,  the  sum  of  274Z.  9«.  1  Id.,  being  the 
share  of  the  residue  of  the  estate  of  the  said  Mrs. 
Mary  Babington  due  to  me  on  the  death  of  my  father 
John  Knibbs  (who  died  on  the  12th  of  February,  1859), 
and  in  full  discharge  of  all  claims  upon  the  estate  of  the 
said  Mrs.  Mary  BabingtonJ" 

The  trustees  set  up  these  documents  as  releases. 


Tlie  Master  of  the  Rolls. 

I  stopped  counsel  as  to  the  release.  A  receipt  in  full 
discharge  of  all  claims,  means  of  all  those  which  were 
known ;  therefore,  1  am  of  opinion,  that  there  was  no 

release. 
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release.     A  receipt  in  the  ignorance  of  the  real  facts        1861. 
would  not  affect  the  rights  of  the  Plaintiffs;  it  must  be 
shewn   that,  with  a  knowledge  of  the  circumstances, 
they  assented  to  the  payment  to  the  children  of  William 
Knibbs, 


T 


BUDD'S  CASE. 

Re  THE  ELECTRIC  TELEGRAPH  COMPANY 

OF  IRELAND.  j„,^  25.27. 

HE  company  was  formed  in  1852,  and  in  1852-3,  A  shareholder, 

Mr.  Btidd  took  1,000  shares  in  it,  and  executed  company  inwl- 

the  deed  of  settlement,  and  paid  1/.  per  share.    On  the  ^^"'v'?™?^  «®' 
At       r    A  ,«<-o  /.         1.  ,    .        rid  of  his  ha- 

4th  of  August  J  1853,  an  act  of  parliament  passed  m-  bility  by  a  6or4 

corporating  the  company.  It  incorporated  "  The  Com-  ^l^^^^^^^^ 
panics  Clauses  Consolidation  Act,  1845,"  and  "The  up.  But  where 
Lands  Clauses  Consolidation  Act,  1845."  ^^y  is  mani- 

festly and  pub- 
The  undertaking  proved  unsuccessful,   and  on   the  licly  declared 

30th  of  Aprils  1855,  the  company  being  then  in  diffi-  and  in  order  to 

culties,  Mr.  Budd  assigned  and  transferred  his  1,000  g^J  ??.**  ^^  *^" 

.      II      .      Habiuty,  a 
shares  to  John  Crocker^  his  farm  bailiff,  nominally,  m  shareholder 

consideration  of  50/.     It  was  admitted  that  Crocker  tj«n*fers  his 

shares  to  a 
was  a  man  of  no  property,  and  that  the  50/.  had  never  pauper,  the 

been  paid.     This  transfer  was  registered  in  the  register  cannot  he"sup- 

of  transfers  on  the  1st  oi  January,  1856;  but  there  was  ported,  and  he 

no  entry  of  the  transfer  in  "  the  numerical  register  of  be  a  contribu- 

shares"  nor  in  "  the  register  of  shareholders."  ^^^V' 

°  A  company 

In  May,  1856,  an  order  was  made  to  wind  up  the  culties,  A,  B., 

company,  and  the  name  of  John  Crocker  was,  at  first,  f  shareholder, 
'^      •"  f  -7  twelvemonths 

placed  before  it  was 
ordered  to  be 
wound  up,  transferred  his  shares  to  his  farm  bailiff,  and  the  transfer  was  entered  in 
the  company's  books.  The  Court,  considering  the  transfer  not  bond  Jide,  Held,  first, 
that  A,  B.  was  a  contributory ;  and,  secondly,  that  the  transfer  in  the  company's 
books,  under  "  The  Companies  Clauses  Act,  1846,"  did  not  prevent  his  being  made  a 
contributory. 
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1861.       placed  by  the  Official  Manager  on  the  list  of  contribu- 

^"^y^      tories  for  1,000  shares.      Inquiries  were,  however,  in- 

Hg      '  stituted  as  to  the  nature  of  the  transfer  to  him,  and  Mr* 

The  Electric  Budd  was  examined  vivd  voce  on  the  subject.     Being 
Telegraph  i   .        ,  •         -»ir       n     « *  i 

Company  of    asked  to  explain  the  transaction,  Mr.  jutuid  stated  as 

Ireland.       fou^^g  ._ 

"The  transaction  was  simply  this: — that  I  had  en- 
tertained great  fears  that  the  company  was  in  a  very  bad 
condition,  and  I  desired  to  get  rid  of  my  liability,  and  I 
applied  to  Crocker  (who  was  a  man  who  was  under 
obligations  to. my  family,  independently  of  his  being  my 
servant)  to  accept  a  transfer  of  my  shares.  I  pointed 
out  to  him  what  I  believed  to  be  the  condition  of  the 
company,  that  they  would  probably  break  up,  and  that 
I  wished  to  get  rid  of  my  liability,  and  would  he  take 
that  liability  off  my  hands,  that  is,  would  he  take  the 
shares  off  my  hands  ?  He  consented  to  do  so."  **  I 
recollect  being  very  strongly  impressed  with  a  report 
that  was  made,  I  cannot  tell  exactly  in  what  year, 
but  not  a  great  while  before  I  transferred  my  shares, 
which  exhibited  a  very  bad  representation  of  the  con- 
dition of  the  company.  In  fact,  I  think  there  were  only 
a  few  shillings  or  a  few  pounds  (I  am  speaking  now  from 
recollection  entirely)  in  the  hands  of  the  company.  I 
moreover  recollect  Sir  William  Dillon  coming  to  me,  and 
asking  if  I  would  lend  250/.,  as  the  company  were  in 
great  straits,  and  that  alarmed  me." 

He  also  stated  that  John  Crocker  was  fully  aware  of 
the  state  of  the  company,  so  far  as  he  (Mr.  Budd) 
could  tell  him  what  his  belief  of  the  state  of  the  com- 
pany was.  That  he  (Mr.  Budd)  had  explained  *'that 
the  shares  were  utterly  worthless,  and  that  he  (Mr. 
Budd)  wished  to  get  rid  of  them,  and  from  his  liability  ; 
that  they  would  be  of  no  use  to  him."  He  said  that, 
''to  the  best  of  his  belief,  he  explained  to  him  that 

a  liability 
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a  liability  would  attach  to  the  ownership  of  the  shares,  1861* 

and  that  he  would  stand  in  his  (Mr,  BudcTs)  shoes."  >— *v^«i*^ 

He  was  asked  whether,  if  the  company  had  turned  out  ^^^^  *'^' 

prosperous  and   the  shares  had  become  of  value,  he  The  Electric 

(Mr.    Budd)  would    have   expected   Mr.    Crocker    to  Company  op 

account  to  him  for  the  dividends  upon  the  shares.     He  Irbi-amd. 
answered — ''Certainly  not,  it  never  entered  my  head  that 
they  could,  by  possibility,  be  of  value,  and,  therefore,  it 
never  occurred  to  me  to  say  a  word  about  it." 

Crocker  made  an  affidavit  stating  as  follows  : — 

**  Mr.  Budd  told  me  he  had  some  shares  in  a  company 
be  wished  to  place  in  my  name,  and  he  produced  a 
transfer  to  me  of  them  which  I  signed,  but  I  clearly  un- 
derstood he  would  hold  me  harmless  from  all  loss,  in 
respect  of  the  said  shares.  He  said  the  tmnsfer  was  a 
mere  form,  and  I  would  never  hear  anything  more  about 
it.  I  never  understood  or  considered  that  the  shares 
belonged  to  me,  or  that  I  could  sell  them  or  do  what  I 
liked  with  them.  I  understood  the  transfer  was  a  mere 
form  for  some  object  of  Mr.  Budd's ;  he  did  not  say 
what,  nor  did  I  inquire.  I  considered  the  shares  were 
Mr.  Budd's  notwithstanding  the  transfer.  I  merely  took 
the  transfer  of  the  shares  to  oblige  Mr.  Budd.  If  I 
had  been  called  upon  to  pay  upon  them,  I  should  have 
looked  to  him  to  reimburse  me,  as  he  was  bound  in 
honor  to  do  so.  Without  Mr.  Budd's  saying  so  in  so  many 
words,  I  clearly  understood,  that  if  any  demands  were 
made  upon  me  in  respect  of  the  shares,  he  would  hold 
me  harmless.  I  did  not  consider  there  was  a  bond  fide 
parting  with  the  shares  of  Mr.  Budd  to  me;  I  con* 
sidered  Mr.  Budd  meant  me  merely  to  hold  them  in  my 
name  as  a  matter  of  form,  to  answer  some  purpose  of 
his ;  I  did  not  know  or  inquire  what.  I  never  attended 
any  meetings  of  the  company  or  acted  as  a  shareholder 
in  any  way ;   I  was,  at  the  time  of  the  transfer,  farm 

VOL.  XXX— I.  L  bailiff 
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1861.       bailiff  to  Mr.  Budd  at  a  salary  of  one  guinea  per  week. 

^-•^^-^^       In  signing  the  transfer  I  knew  very  little  what  I  was 

^"'*'*Re^^"'  doing  or  the  effect  of  the  transfer.     I  did  not  read  the 

The  Electric  deed  or  observe  whether  it  transferred  to  me  one  share. 

Company  of    o"^  twenty,  or  fifty,  or  indeed  any  particular  number.    If 

IftELAMD.      the  shares  had  been  subsequently  sold  by  Mr.  Buddy  I 

should  have  considered  the  proceeds  Mr.  Budd's  money, 

not  mine,  and  if  I,  at  Mr.  Budd's  request,  had  sold  the 

shares,  I  should  have  accounted  to  him  for  the  money. 

I  should  not  have  sold  them  or  dealt  with  them  in  any 

way,  without  Mr.  Budd^s  instruction.     It  never  occurred 

to  me  to  sell  the  shares  or  to  meddle  with  them,  the 

certificates  not  being  in  my  possession. 

"  When  the  transfer  was  signed  by  me,  Mr.  Budd  ob- 
served to  roe  '  I  have  a  transfer  to  make  over  to  you.' 
I  said  '  Very  well,  sir.'  Mr.  Budd  then  assured  me 
I  should  never  harm  by  it,  and  that  I  should  never  hear 
anything  more  about  it.  He  proposed  the  transfer  as  a 
matter  of  course  to  me,  I  being  a  servant,  and  having 
known  his  family  for  many  years." 

It  appeared  also,  that,  after  the  winding-up  order, 
Mr.  Budd  had  written  (as  the  attorney  but  without  the 
knowledge  of  Crocker)  offering  to  pay  600/.  as  a  contri- 
bution towards  the  payment  of  the  company's  debts,  so 
as  to  render  it  unnecessary  to  prosecute  the  winding-up. 

Mr.  Budd  explained  this  latter  matter  as  follows : — 

"  My  motive  was  this  -.—when  I  originally  transferred 
my  shares  to  Crockery  it  was  under  the  impression  that 
the  company  was  worthless  and  would  break  down. 
When  it  came  to  the  point  that  the  company  was  actually 
going  to  liquidation,  and  I  was  asked,  whether,  to  avoid 
a  liquidation,  Mr.  Crocker  would  contribute  600/.  or 
some  other  sum,  it  occurred  to  me  I  had  better  make  a 

further 
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further  sacrifice^  if  a  further  sacrifice  would  put  all  1861. 

matters  at  rest  as  regards  my  liability ;  for  I  was  not  at  "^^^^^^ 

ail  sure  what  the  effect  of  the  transfer  to  Crocker  might  ^«''>'»^C^»«- 

be,  if  it  were  disputed ;  that  if  there  was  a  winding-up,  of  The  Electric 

course  it  might  be  disputed,  but  because  questions  of  Company  or 

that  kind  are  decided  on  very  nice  points,  and  therefore  Imlami*- 
that  it  was  worth  my  while  to  find  600/.  to  avoid  all 

such  questions.     The  money  would  have  come  out  of  ^ 
my  pocket  no  doubt'* 

Mr.  Selwyn  and  Mr.  H.  Humphreys,  for  the  Official 
Manager,  argued,  that  the  transfer  was  not  bond  fide, 
but  merely  colorable,  and  in  order  to  escape  liability 
while  retaining  the  shares.  That  the  consideration  had 
never  been  paid,  and  that  the  whole  thing  was  a  fiction. 
They  relied  on  Chinnock's  Case  (a) ;  HyanCs  Case  (b) ; 
and  see  Lund's  Case  (c). 

Mr.  Jessel,  for  Mr.  Budd,  admitted  that  the  transfer 
was  made  without  consideration,  and  for  the  purpose  of 
getting  rid  of  his  liability;  but  he  argued,  first,  that 
Mr,  Budd  had  a  perfect  right  to  do  so,  though  the  com- 
pany might  at  the  time  be  in  difficulties,  and  that  this 
bad  been  held  in  De  Passes  Case  (c/),  and  see  Jessopp's 
Case{e).  That  here  there  had  been  an  out  and  out 
transfer  to  Crocker,  who  alone  was  liable  as  regarded 
the  company. 

Secondly,  that  this  case  turned  upon  the  Companies 
Clauses  Consolidation  Act,  on  a  point  as  to  which  there 
had  as  yet  been  no  decision  under  that  act  (8  &  9  Vict. 
c.  17,  ss.  14,  15) ;  that  the  transfer  was  complete  and 
that  the  company  could  only  go  against  the  legal  share- 
holders. 

(a)  1  John.  714.  (d)  4  De  Gex  ^  Jonet,  544. 

(b)  1  De  G.,  F.  4-  J'  75.  (e)  2  De  Gex  ^  Jones,  638. 

(c)  27  Beav.  465. 

l2 
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1861.  holders.     That  if  the  shareholder  were  a  trustee,  the 

^"^y^  trustee  would  alone  be  liable  as  regards  the  other  share* 

^^^Re  ****  holders,  and  that  questions  arising  out  of  the  relation 

The.Elcctric  between  the  trustee  and  cestui  que  trust,  and  the  motives 

Company  of    for  the  transfer,  could  not  be  entered  into  on  this  appli- 
Ireland.       ^^^^^^^ 


Mr.  Selwyn  in  reply. 


The  Master  of  the  Rolls. 

July  27.  In  this  matter,  I  have  come  to  the  conclusion  that 

there  was  not  a  bona  fide  sale,  and  upon  the  evidence  1 
think  it  really  is  impossible  to  come  to  a  different  con- 
clusion with  regard  to  it.  The  evidence  of  Crocker 
does  not  appear  to  me  to  be  inconsistent  with  the  evi- 
dence of  Mr.  Buddy  and  upon  that  evidence,  it  is  clear 
to  me  that  there  was  no  bon&  fide  sale.  Now  I  repeat 
the  proposition  which  I  stated  at  the  hearing  of  this 
matter,  namely,  that  if  a  person,  believing  a  company 
in  which  he  is  a  shareholder  to  be  insolvent,  wishes  to 
get  rid  of  his  shares,  and  before  it's  insolvency  is  pro- 
claimed, bond,  fide  sells  them  to  a  stranger,  or  even  gives 
a  stranger  money  to  take  them  off  his  hands,  that  is 
a  perfectly  good  transaction,  and  will  be  sustained  in 
this  Court.  It  is  only  where,  after  the  company  has 
been  manifestly  and  publicly  declared  to  be  insolvent, 
when  in  order  to  get  rid  of  his  liability,  and  to  throw  his 
burden  on  others,  the  shareholder  gives  his  shares  to  a 
pauper  or  to  a  person  over  whom  he  has  peculiar  influ- 
ence, as  in  Hyanis  Coze  and  the  like,  that  the  transaction 
cannot  be  supported.  If,  in  this  case,  there  had  been 
a  bond  fide  transfer  of  the  shares,  I  should  have  been  of 
opinion  that  the  transaction  was  valid. 

I  will 
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I  will  consider  this  case,  in  the  first  instance,  inde-        1861. 
pendently  of  the  Companies*  Clauses  Consolidation  Act,       ^^^^w 
and  I  will  then  consider  how  far  those  clauses  have  any  ^ 

effect  upon  it.  I  find  there  is  an  agreement  entered  into,  '''"  Elicthic 
by  which  Mr.  Crocker,  the  farm  bailiff  of  Mr,  Budd,  Compaky  op 
the  owner  of  the  shares,  is  to  be  saved  harmless  from.  1"ie''Aiid. 
anything  that  may  occur,  that  he  is  not  to  be  subjected 
to  any  liability,  but  is  to  be  indemnified.  Crocker 
swears  positively  that  that  was  the  agreement,  that  he 
did  not  consider  that  the  shares  were  really  his,  and  that 
if  they  produced  any  profit,  he  was  not  to  be  entitled  to 
that  profit,  but  was  bound  to  return  that  profit  to  Mr. 
Budd,  If  from  any  unexpected  cause  this  had*become 
a  prosperous  and  profitable  company,  nobody  could  have 
prevented  Mr.  Budd  from  obtaining  the  profit  of  these 
shares  from  Crocker.  Mr.  Budd*8  evidence  is  not  in- 
consistent with  this.  He  says  in  fact,  that  he  did 
not  believe  they  would  ever  produce  anything,  he  was 
satisfied  they  never  would,  and  therefore  the  idea  did 
not  come  into  his  head.  But  it  is  clear,  that  if  they  had 
become  of  value,  the  value  would  have  been  Mr.  Budd's, 
and  not  Crocker's. 

That  being  so,  I  am  of  opinion  that  the  transfer  was 
not  a  bond  fide  one,  and  that  if  the  shares  had  become 
profitable,  and  if  Crocker  had  sought  to  retain  them,  the 
sale  might  have  been  set  aside  and  the  shares  restored 
to  Mr.  Bvdd,  and  vice  versd,  if  Crocker  or  his  property 
had  been  made  pecuniarily  liable  in  respect  of  these 
shares,  he  might  have  called  on  Mr.  Bttdd  to  indemnify 
him.  That  being  so,  I  am  of  opinion  there  was  no  bond 
fide  transfer,  but  that  the  transfer  was  merely  nominal, 
and  that  Mr.  Budd  was,  all  the  time,  the  real  owner. 

Then  it  is  argued  that  this  matter  is  concluded  by  the 
fact,  that  under  the  Companies  Clauses  Act,  the  transfer 

has 
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1861.       ^^s  b^^"  made,  and  that  the  transfer  has  been  entered 
^•^^v^"^^      in  the  books  of  the  company.     I  am  of  oj>inion  that  this 
^^^Re  ^'^    circumstance  does  not  affect  the  question  in  the  slightest 
The  Electric  degree.    There  is  no  doubt  that  if,  quoad  the  company, 
Company  op    f^^^  calls  bad  been  made,  then  Crocker  might  have 
Ireland,      been  treated  as  the  owner,  the  company  having  allowed 
his  name  to  be  on  the  books  as  shareholder ;  but  the 
case  is  exactly  the  same  as  if  the  transfer  had  been 
accomplished  by  forgery  or  fraud,  the  real  owner  would 
be  entitled  to  say,  ''  I  am  entitled  to  be  placed  on  the 
register,  this  registration  was  improperly  obtained,  and 
must  be  set  aside,  and  I,  the  real  owner,  must  be  re- 
stored.'^    If  the  company  had  turned  out  profitable, 
Mr.  Sudd  might  have  required  himself  to  be  restored 
to  the  register,  and  if  it  had   turned  out  ill,  Crocker 
might  also  have  required  Mr.  Budd  to  be  restored  on 
the  register  in  his  stead.     I  am  of  opinion,  therefore, 
that  the  objection  respecting  the  statute  (which  is  merely 
technical,  for  it  does  not  touch  the  merits  in  the  slightest 
degree)  is  one  that  does  not  affect  the  question  before 
me.     This  is  not  a  question  of  trust,  in  any  sense  in 
which  that  word  is  properly  used  in  this  Court,  in  which 
case  it  might  be  that  the  trustees  would  alone  be  liable 
to  the  company,  though,  as  between  the  trustees  and 
their  cestui  que  trust,  they  must  account  for  the  profits. 
I  am  of  opinion  that  the  transfer  was  not  made  hon& 
fide,  and  that  Mr.  Budd  must  remain  one  of  the  contri- 
butories. 


Note.— Affirmed  by  the  LarthJmtice$  20th  November,  1861,  with 
costs,  as  regarded  the  Official  Manager ;  but  their  Lordships,  after 
argument,  held  that  the  costs  of  the  Creditors'  Representative  ought  to 
be  paid  out  of  the  estate  and  not  by  the  Appellant. 
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fl^TINDALL'S  TRUST. 

March  2,  4. 

1I>Y  a  deed  dated  in  1821^  it  was  declared  that  trustees  j.  r.  2\^  a 
-^    should  stand  possessed  of  certain  funds,  upon  youn^Mi^o^ 

^  '      r        vrat  last  seen 

trust  for  Elizabeth  Tindall  for  her  life,  and  after  her  in  the  Summer 

decease,  upon  trust  to  raise  and  pay  to  James  Ros$  ^  PorUmoutik 

Tindall  and  William  Tindall  (grandchildren  of  Eliza-  to  embark. 

beth  Tindall)  the  sum  of  400  guineas  a  piece,  *'  in  case  motW  died  in 

they  should  survive  the  said  Elizabeth  Tindall.*'  ^"^^^^  i^*^- 

^  It  was  pre- 

sumed that  he 

Elizabeth  TindaU  died  on  the  16th  of  March,  1841.  v"or!"**"" 

James  Ross  lindall  was  a  sea-faring  roan.  He  was 
seen  in  the  Summer  of  the  year  1840  at  the  "  Royal 
Oak*^  Pitjield  Street,  Hoxton,  in  the  county  of 
Middlesex,  by  his  brother  William  I^ndall  (since 
deceaaed)i  and  by  Henrietta  Janett,  who  was  still 
living.  He  was  then  going  to  Portsmouth  to  embark 
on  board  of  ship.  He  had  not  since  been  seen  or 
heard  of,  although  advertisements  for  him  had  been 
inserted  in  the  public  papers.     He  was  not  married. 

In  1860,  letters  of  administration  to  his  estate  were 
granted  to  the  Petitioners. 

In  consequence  of  the  doubts  as  to  the  title  to  the 
400  guineas,  the  trustees,  in  1861,  paid  it  into  Court, 
and  the  representatives  of  James  Ross  Tindall  now  pre- 
sented a  petition  for  payment  of  it  to  them. 

Mr.  G.  L.  Russell,  in  support  of  the  petition,  con- 
tended that  it  must  be  presumed  that  James  Ross  Tin- 
dall 
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dall  survived  Elizabeth  Tindall,  and  that  be  was  now 
dead  intestate. 

Mr.  Hardy,  for  the  trustees,  argued,  that  the  bur- 
den of  proof  was  on  the  Petitioner  to  shew  positively 
that  James  Ross  Tindall  bad  survived  bis  grand- 
mother, and  that  the  evidence  was  not  satisfactory  on 
that  point. 


TAe  Master  of  the  Rolls. 

March  4.  It  is  proved  that  James  Ross  Tindall  was  living  in 

the  Summer  of  1840,  and  that  he  was  going  to  PortS" 
mouth  to  embark  on  board  a  ship.  His  grandmother 
died  on  the  15th  of  March  following,  and  it  is  a  liberal 
allowance  to  put  the  interval  at  ten  months,  which 
would  be  presuming  that  he  went  to  Portsmouth  on  the 
16th  of  May,  1840.  I  do  not  think  it  an  improper 
presumption  to  assume,  that  a  sailor,  a  young  man,  who 
went  to  Portsmouth  to  embark,  and  has  not  been  heard 
of  since,  was  alive  ten  months  afterwards,  and  I  must, 
therefore,  assume  that  he  was  living  at  the  death  of  his 
grandmother. 

For  the  protection  of  the  parties  who  would  be  en- 
titled on  the  opposite  assumption,  notice  must  be  given 
to  them,  or  some  of  them,  of  the  order  I  now  make, 
and  that  the  fund  will  be  paid  over  to  the  Petitioners 
unless  they  apply  within  a  fortnight;  but  they  should 
also  be  informed  of  the  view  I  take. 
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ALEXANDER  v.  BRAME.     (No.  2.) 

May  27. 

TN  this  case  (a)  a  testator  had  made  some  charitable  Arrears  of  in- 

gifts,  and  it  was  ordered,  in  consequence  of  the  mortgage  of 

decision  of  the  House  of  Lords,  that  an  account  should  '*^*|  J*'^'®  ^^^ 
I         1  />   1  1  ft  ▼>      .       .     within  the 

be  taken  of  the  personal  estate  of  the  testator  Benjamin  statute  of 

Brame,   "setting   forth    and    distinguishing,    in  such  ^^J^^^"^^J^_^ 

account,  the  amount  of  the  produce  of  his  pure  per-  queathed  to 

sonal  estate,  and  the  amount  of  the  produce  of  such  **i)ebi8due 

part  of  bis  personal  estate  as  consisted  of  interests  in  on  bond,  ac- 

land  within  the  meaning  of  the  statute  of  the  9  Geo.  3,  with  a  deposit 

c.  36  (the  Mortmain  Act)/'  of  title-deeds  of 

real  estate,  and 
an  agreement 

At  the  date  of  the  testator's  death,  he  possessed  pro-  |°  ^''ecute  a 

'         ^  "^         legal  mortgage 

perty  of  the  following  nature:— 1st.  Several  sums  were  when  required, 

due  to  bira  for  interest  on  mortgages  of  freehold  and  statute  ^f 

copyhold  estates.     2nd.  Part  of  his  estate  consisted  of  Mortmain. 

the  bond  of  a  Mr.  Cook  for  200Z.,  which  was  further  ofthecommis- 

secured  by  the  deposit  of  the  title  deeds  of  an  estate,  "o"^"  ^f  a 
•^  ^  dock  made 

and  a  memorandum  as  follows: — I,  the  within-named  under  an  Act 

George  Cook,  do  hereby  declare,  that  the  title  deeds  ^nd^'hlu'irform 
and  writings  of  a  messuage  or  tenement  [describing  of  an  assign- 
it]  shall,  as  to  my  share  and  interest  therein,  remain  duties  arising 

in  the  hands  of  the  said  B.  Brame,  as  a  further  security  ^Y  ^*'^*"f  ?[ 

n     .  .,.  .         ,  n    ,,.^,    the  act  r  Held, 

for  payment   of   the  within-mentioned   sum  of    100/.  within  the 

and  interest.     And  I  undertake,  token  tkereto  required  Mortmain  Act. 

by  the  said    B.  Brame,   his  executors,   administrators 

or  assigns,  to  execute  a  legal  mortgage,   with  power 

of  sale,  of  my  share  and   interest  in  the  said   farm, 

lands  and    hereditaments,    as    a    further   security  for 

payment 

(a)  19  Bear.  436;  7  De  G.,  Ai.  4  G.  525  ;  8  H.  of  L.  Cat.  594. 
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Alexander 


1861.       payment  of  the  witbin  mentioned  principal  sura  of  100/. 

and  interest.    The  testator  had  several  similar  securities. 

3rd.  The  testator  was  also  possessed  of  a  debenture  of 

Bramb.       the  Ipswich  Dock  Commissioners  for  the  sum  of  6,000/., 
(No.  2.)  .  . 

which  was  of  the  following  nature: — 

The  Ipswich  dock  was  constructed  under  the  powers 
contained  in  an  act  passed  in  1837  (a),  and  thereby 
commissioners  were  appointed,  who  were  empowered 
(e.  17)  to  make  a  dock  or  port  of  the  river  Orwell,  and 
on  the  lands  to  be  purchased  under  the  act,  and  with  all 
necessary  conveniences,  and  which  lands,  &c.,  and  here- 
ditaments were  vested  in  them  (s.  30).  The  act  em- 
powered the  commissioners  to  purchase  the  necessary 
lands  (s.  76).  And  it  provided  (s.  45),  that  there  should 
be  paid  to  the  commissioners  '*  by  the  persons  and  the 
owners  and  masters  of  vessels  having  the  command  of 
vessels  belonging  or  coming  to  the  said  port  between 
Stoke  Bridge  and  Levington  Creek,  for  all  ships  and 
vessels  coming  into  the  said  river  within  the  said 
limits,"  the  ''  rates,  dues  and  duties"  specified  in  the 
schedule.  And  vessels  going  into  the  dock  and  paying 
the  rates  might  remain  there  two  months,  after  which, 
extra  dues  were  payable. 

The  commissioners  were  empowered  (s.  73)  to  borrow 
70,000/.  on  the  credit  of  the  rates  and  duties,  and  "  to 
convey  and  assure  the  duties  granted  by  the  act  as  a 
security  for"  any  sum  borrowed.  The  assignment  was 
to  be  in  the  form  specified,  and  thereby  the  com- 
missioners '^granted  and  assigned"  to  the  lender 
"such  proportion  of  the  duties  arising  by  virtue  of 
the  said  act  as  the  sum  advanced  bore  "  to  the  whole 
sum  which  is,  or  shall  be,  borrowed  upon  the  credit  of 
the  said  act,"  with  interest.    And  the  74(h  section  gave 

a  right 
(a)  1  VicL  c.  Ixx'm. 
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a  right  of  action  against  the  treasurer  for  the  recovery 
of  the  interest  in  arrear. 

Under  the  powers  of  this  act,  the  commissioners  had 
borrowed  this  6,000/.  from  the  testator,  and  had  given 
him  a  debenture,  dated  the  10th  of  Juhfy  1835,  in  the 
form  prescribed  of  a  grant  of  the  duties^  and  which  he 
possessed  at  his  death. 

Under  the  decree  an  account  was  brought  in,  but 
before  it  could  be  disposed  of,  it  was  arranged  between 
all  parties,  that  the  opinion  of  the  Court  should  be 
taken  on  the  three  following  points,  viz.: — 1st.  Whether 
interest  on  mortgages  of  real  estate,  which  interest 
accrued  due  in  the  lifetime  of  Benjamin  Brame^  the 
testator,  but  had  not  been  actually  received  by  him, 
was  pure  personal  estate  of  the  testator,  or  personal 
estate  consisting  of  an  interest  in  land  within  the  mean- 
ing of  the  statute.  2nd.  Whether  money  secured  by 
a  bond  or  promissory  note,  and  memorandum  of  de- 
posit of  title  deeds  of  real  estate,  containing  an  agree- 
ment to  execute  a  legal  mortgage  when  required,  was 
pure  personal  estate  within  the  Statute  of  Mortmain. 
3rd.  Whether  the  money  secured  by  a  debenture  of  the 
Ipswich  Dock  Commissioners  was  pure  personal  estate 
within  the  statute. 

Mr.  R,  Palmer  and  Mr.  Surrage  argued,  that  arrears 
of  interest  resembled  arrears  of  rent,  and  that  as  it  had 
been  distinctly  held,  by  Lord  Cranworthj  in  Edwards  v. 
Hall  (a),  that  arrears  of  rent  were  not  within  the  Mort- 
main Act,  so  it  must  follow,  that  the  arrears  of  interest 
on  a  mortgage  could  be  validly  bequeathed  to  a  charity. 
Secondly.  That  these   equitable   mortgages  were  not 

within 
(a)  6  Dc  G.,  M.  4-  G.  74. 
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within  the  act^  unless  the  mortgagee  had  exercised  his 
option  and    required  a  mortgage.     Thirdly,  that  the 
^  debenture  of  the  dock  commissioners  were  not  interests 

Bramb.  in  land,  for  the  tolls  alone  were  liable,  and  the  land 
could  not  be  reached.  That  there  was  no  difference 
between  these  debentures  and  railway  and  canal  deben- 
tures, which  were  not  within  the  act  That  the  duties 
are  payable  not  out  of  land,  but  in  respect  of  the  ships. 

They  cited  Walker  v.  Milne  (a) ;  Myers  v.  Peri- 
gal{b)\  Ashton  v.  Lord  Langdale(c);  Doe  d.  Myatt 
V.  The  St.  HelerCs  Railway  Company  (d) ;  Robinson  v. 
Robinson  (e);  Marsh  v.  Attorney-GeneraHf);  Fur- 
ness  V.  The  Caterham  Railway  Company  (g). 

Mr.  Lloyd  and  Mr.  Rodwell  in  the  same  interest.  If 
a  testator  merely  bequeathed  simple  contract  debts,  a 
charity  might  obtain  a  remedy  against  the  debtor's  land 
by  means  of  a  judgment,  nevertheless  the  debt  would 
not  be  an  interest  in  land  under  the  Mortmain  Act. 
The  mere  circumstance  that  a  remedy  against  the  real 
estate  may  incidentally  arise  does  not  prevent  per- 
sonalty being  given  to  a  charity. 

Mr.  Follett  and  Mr.  Greenside  for  the  executors. 

Mr.  Selwyn  and  Mr.  Speed,  for  the  next  of  kin,  were 
stopped  by  the  Court. 

77ie  Master  of  the  Rolls. 

I  am  of  opinion  that  these  dock  bonds  are  within 
the  provisions  of  the  Mortmain  Act.     The  case  appears 

to 

(o)  11  Beav.  517.  («)  1  De  6\.  M.  4-  G.  247. 

(6)  16  Sim,  533;  2   De  G.,         (f)  5  Beav.  433. 
M.  if  G.  599.  \g)  25   Beav.  614  ;   27   Beav. 

(r)  4  DeG.Sf  Sm.  402.  358. 

((/)  2  Q.  B.  Rep.  364. 
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to  roe  exactly  the  same  as  Ashton  v.  Lord  Langdale  {a\  1861. 
in  which  I  entirely  concur.  It  is  quite  true  that  an 
interest  in  a  mortgage  of  rents  of  land  is  not,  in  terms, 
a  mortgage  of  the  land,  but  it  is  an  interest  in  land 
in  substance,  for  if  a  person  mortgages  his  life  estate, 
it  is  merely  a  power  of  taking  the  rents  which  are 
accruing  out  of  the  lands,  and  he  may  mortgage  it  in 
those  words.  Here  it  is  a  mortgage  of  the  rates,  dues 
and  duties  belonging  to  the  undertaking,  and  these  rates 
and  duties  are  derived  partly  from  vessels  that  come 
into  the  harbour,  and  partly  from  those'  that  come  into 
the  dock.  Here  is  an  undertaking  in  which  their  whole 
possession  consists  of  real  estate,  and  the  right  of  levy- 
ing tolls  on  vessels  arises  from  the  use  of  this  as  a  high- 
way, just  in  the  same  way  as  carriages  make  use  of 
a  road.  I  concur  with  the  decision  of  the  Vice-chan- 
cellor in  the  case  of  Ashton  v.  Lord  Langdale  (a). 
I  think  that  this  is  within  that  case,  and  falls  within 
the  Mortmain  Act. 

As  to  the  equitable  mortgages,  I  think  it  is  quite 
clear  they  are  within  the  Mortmain  Act;  but  I  should 
like  to  hear  the  Plaintiffs  as  to  the  interest  in  arrear. 

Mr.  Selwyn  and  Mr.  Speed.  The  case  of  Edwards 
V.  Hall(b),  is  inapplicable;  arrears  of  rent  are  not  an 
interest  in  land,  because  the  executoj  to  whom  they 
belong  has  no  remedy  on  the  land  to  recover  them. 
The  heir  alone  can  go  against  the  land ;  but  the  interest 
on  a  mortgage  is  as  much  an  interest  in  land  as  the 
principal  money ;  there  is  no  distinction  between  themi 
and  the  mortgagee  and  his  executors  have  the  same 
remedy  for  both  by  foreclosure. 

TAe 

(a)  iDeG,^  Sm,  402.  (6)  6   De  G.,   M.  ^  G.  74, 

and  tee  p.  94. 
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The  Mastbr  of  the  Rolls. 


LEXANDER        j  ^^^^^  ^j^j^  Ijot^l  CvanwoTth  in  that  case,  but  I  think 
Brame.       that  it  is  different  from  this.     The  interest  of  the  mort- 


(No.  2.) 


gage  is  secured  exactly  in  the  same  way  as  the  prin- 
cipal of  the  mortgage,  and  you  may  sell  or  foreclose 
the  land  for  the  purpose  of  paying  the  interest  as  well 
as  the  principal. 

I  am  therefore  of  opinion,  that  in  all  these  three 
cases  the  Mortmain  Act  applies. 


1860.  ESSELL  V.  HAYWARD. 

June  12. 

A  partnership  TI^Y  articles  of  partnership,  dated  the  21st  of  January ^ 
So«  for  '840,  the  Plaintiff  and  Defendant,  in  considera- 

their  joint  tion  of  the  mutual  trust  and  confidence  which  they  had 

dissolved  in-  ^"^  reposed  in  each  other,  covenanted  and  agreed  to 

Hanter,  if  one   become  partners  as  solicitors,  and  that  the  partnership 

of  the  parties       ,       , ,  .  ,     .         ...  ,.       „ 

fraudulently      should  continue  ''  during  their  joint  lives, 

sells  out  trust 

funds  and 

applies  the  pro-      In  consequence  of  the  extravagant  habits  of  the  De* 

use.  °  **^^"  fendant,  he  became  involved  and  embarrassed  in  his 
circumstances,  and  the  Plaintiff  remonstrated,  but  in 
vain.  In  September^  1859,  the  Plaintiff  discovered, 
that  in  1853  and  subsequent  years,  the  Defendant 
had  sold  out  trust  funds  which  were  under  his  control, 
as  surviving  trustee,  to  the  amount  of  8|000/ ,  and  had 
applied  the  produce  to  his  own  use.  In  regard  to  a 
part  of  this  sum,  which  had  been  paid  to  the  partner- 
ship account  and  drawn  out  by  the  Defendant,  claims 
were  made  against  the  partnership. 

On 
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On  the  6th  of  October,  1859,  the  Plaintiff  gave  the 
Defendant  written  notice,  that  the  partnership  between 
them  was  dissolved  and  determined,  and  in  December^ 
1859,  he  filed  his  bill,  praying  that  the  partnership 
might  be  declared  dissolved  as  from  the  6th  of  October ^ 
1859,  and  that  the  necessary  accounts  might  be  taken. 


169 
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The  Defendant  admitted  he  had  sold  out  the  trust 
moneys,  but  he  said  that  he  had  borrowed  the  same 
from  the  trust  funds,  with  the  full  intention  shortly  to 
replace  the  same. 

The  cause  now  came  on  for  hearing. 

Mr.  R.  Palmer  and  Mr.  Speed,  for  the  Plaintiff, 
cited  Smith  v.  MuUs  (a). 

Mr.  Selwyn  and  Mr.  Fooks,  for  the  Defendant, 
argued,  that  the  dissolution  must  be  from  the  date  of 
the  decree,  and  not  from  October,  1859. 


The  Master  of  the  Rolls  was  of  opinion  that  a 
partner  had  a  right  to  dissolve,  at  once,  a  partnership 
with  one  who  had  been  guilty  of  embezzlement  (&) ; 
and  he  held  that  the  partnership  ought  to  stand  and  be 
dissolved  as  and  from  the  6th  of  October,  1859,  the 
date  of  the  notice  given  by  the  Plaintiff. 


(a)  9  Hare^  556. 


(6)  20421  FiW.  c.54,f.  1. 


Note.— K<;g.  Lib.  1860,  A.,foL  1500. 
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Dec.  10, 11,  COOPER  V.  HUBBUCK. 

19. 
Where  ^.,  be-  T^HIS  was  a  suit  to  restrain  the  obstructioo  of  ancient 
anwent'lighto  lights,  under  the  following  circumstances : — 

^crlooking  j^j.^  Williams  was  the  owner  in  fee  of  a  house  and 

/>.  f  properly, 

alters  and  ex-    premises,  being  No.  26,  Lime  Streei,  in  the  city  of 

and  afterwards  ^^on.      The   back   windows   of   this   house   looked 

B.  builds  up  towards  the  south  on  an  open  court  of  17  feet  9  by  11 

the  ancient  f<^^^>  which  belonged  to  the  Defendant  Mr.  Hubbuck, 

hghts,  the  and  on  this  court  a  counting-house  was  erected,  16  feet 

the  suit  of  i!l.,  high  and  at  a  distance  of  11  feet  from  Mr.  William's 

fuTcr'-    p-p-'y. 

against  B , 

upon  the  term  !„  1866,  Mr.  Hubbuck  pulled  down  his  premises  and 

senting  to  re-  erected  new  buildings  thereon,  in  doing  so  he  increased 

toX?r  fo£  ^'^^  *^®'g^^  ^f  ^'»  counting-house  from  16  to  42  feet,  and 

position.  he  placed  it  at  a  distance  of  3  feet  from  Mr.  William's 

to  restra?n°the  ho"se  and  premises,  instead  of  at  the  previous  distance 

obstruction  of    of  1 1  feet,  and  thereby  obscured  the  ancient  light, 
ancient  lights  ''  ^ 

refused,  on  the 
ground  of  the        Upon  this,  Mr.   Williams,  in    October,   1866,  com- 

delay  the  bill    ^^i^^ed   an   action   at   law  against   Mr.   Hubbuck  for 

being  retained,  damages  for  the  obstruction  of  light  and  air.     A  cor- 
with  liberty  to  ^  ,  ,  .     ,  ,  ,     ,  • 

proceed  at  law.  respondence  and  negociation  ensued,  and  the  action  was 

never  tried. 

In  January,  1858,  Mr.  Williams  let  his  property  to 
Messrs.  Cooper  for  a  term  of  twenty-one  years. 

In  May,  1859, Mr.  HubbucKs  premises  were  destroyed 
by  fire,  and  he  commenced  rebuilding  the  same,  but 
receding  the  building  to  its  ancient  distance  of  11  feet> 
but   still   carrying   it   to   the    height   of   42    feet.     In 

January, 
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January y  1860,  Messrs.  Cooper  filed  this  bill  against 
Mr.  Hubbuck,  complaining  that  the  Defendant*8  build- 
ings prevented  light  and  air  from  entering  their  windows, 
and  rendered  the  dwelling-house  and  premises  dark» 
close  and  inconvenient  and  less  fit  for  use  and  occupa- 
tion, and  stating  that  they  were,  in  consequence  thereof, 
obliged  to  burn  gas  in  their  counting-house  throughout 
the  whole  year. 

The  bill  prayed  an  injunction  to  restrain  the  Defend- 
ant from  raising  or  carrying  the  walls  or  buildings  round 
the  court  to  a  greater  height  than  the  same  were  before 
Mr.  Hubbuck  pulled  them  down.  No  question  seems 
raised  as  to  the  original  right  of  Mr.  Williams  to  the 
protection  usually  afforded  to  ancient  lights  (a) ;  but  the 
defences  raised  were  these  :  that  in  1856  Mr.  Williams 
had  rebuilt  his  premises  and  had  thereby  not  only  altered 
the  size  and  position  of  the  twelve  windows  at  the  back, 
but  had  increased  them  to  fifteen  ;  and  besides,  that  he 
had  raised  his  house  from  four,  to  five  stories.  From 
this  the  Defendants  insisted,  that  Mr.  Williams  and  the 
Plaintiffs,  claiming  under  him,  had  thus  lost  their  right 
to  ancient  lights.  The  Defendant  also  submitted,  that 
even  if  he  was  not  entitled  to  erect  the  walls  in  the 
manner  in  which  the  same  had  been  erected,  still  that 
the  Plaintiff,  not  having  filed  his  bill  before  the  same 
had  been  completed,  was  not  entitled  to  require  such 
walls  or  any  part  thereof  to  be  taken  down  or  removed. 

To  this  it  was  answered,  that  the  Plaintiffs'  house 
formerly  consisted  of  five  floors  and  had  fourteen  or 
fifteen  windows  overlooking  the  court,  but  that  many 
years  ago,  Mr.  Williams's  father  removed  the  upper 
story  to  lighten  the  weight  upon  the  walls  and  reduce 

the 
(fl)  2*3  Wm.4,c.7\. 
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the  height  of  the  building,  and  a  roof  of  lighter  con- 
struction was  substituted,  and  that  before  the  alterations 
J^^^      in  1866,  there  had  been  an  upper  or  dormer  floor  in  the 
HvMvcK.     roof, 

Mr.  Oreene  and  Mr.  Berkeley  for  the  Plaintiffs. 

Mr.  Lloyd f  Mr.  R.  Palmer  and  Mr.  Arehibald Smith 
for  the  Defendant 

Chandler  ▼.  Thangpion  {a) ;  Wilson  v.  TownendU); 
Henehaw  ▼.  Bean  (c) ;  QarrUt  v.  Sharp  (</) ;  Martin  ▼. 
Ooble(e);  East  India  Company  y.  Vincentif);  Her- 
vey  V.  Smith  {g)]  CnhiU  v.  Porter  {h)-,  Blanehard  ▼. 
Bridges  (t);  CawkweUv.  Russell  (h);  Ebnhirst  v.  Spen- 
cer {f\  were  cited ;  and  see  Dams  v.  Marshall  (m) ;  TVr- 
ner  v.  Spooner  (n);  Hutchinson  ▼.  Copestake  (p) ;  Moore 
V.  Rawson  (p) ;  lAggins  v.  Inge  (9) ;  LuttreWs  Case  (r) ; 
Cotterell  v.  Griffiths{s);  Lawrence  v.  Obee(,t);  Pichard 
y.Sears(u);  Jones  y.  TapUng(v);  Arcedeckney.Kelk(w). 


The  Master  of  the  Rolls. 

It  will  be  convenient  to  state  the  view  I  take  of  the 
case,  and  afterwards  to  hear  a  reply  as  to  the  lapse  of 
time. 

As  to  the  question  of  ancient  lights,  I  will  state  what 

my 

(o)  3  Compb.  80.  (fw)  7  Jirr.  (N.  5.)  720. 

{h)  30  L.  J.  {Chane.)  25.  (n)  1  Dreto.  if  Sm.  467. 

(€)  18  a  B.  lUp,  112.  (o)  9  C.  B.  B«p.  8S3. 

(d)  3  ili/o/.  4-  £//.  325.  (p)  3  Born,  4-  Q-  332. 

(e)  1  CatnpA.  322.  (9)  7  BiW.  683. 
(/)  2  ilrfc.  83.  (r)  4  Bep.  87  •. 

(g)  1  fay  4  JoAn.  389,  (t)  4  £f/).  69. 

(A)  8  Bam.  4  C.  257.  (<)  3  CainDA.  514. 

(i)  4  i^rfo/.  4-  £//.  176.  (11)  6  ^1/0/.  4*  Ell.  469. 

(fc)  26  Imo  J.  (£rrA.)  34.  (v)  5  Law  T.  (N.  S.)  728.      • 

(/)  2  Afac.  4r  Gar.  45.  (ip)  2  GiJ.  683. 
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my  opinion  is  on  that  subject.  I  have  looked  at  Ren-  1860. 
shaw  V.  Bean  (a),  and  the  other  cases  upon  the  subject, 
and  I  think  they  are  to  be  reconciled.  The  principle, 
I  think,  is  this : — If  a  person  opens  a  window  letting 
in  light  and  air  from  the  land  of  his  neighbour,  who 
allows  it  to  be  enjoyed  for  twenty  years,  that  person 
acquires  a  right  to  that  easement  over  his  neighboui*'s 
land,  just  as  he  would  in  the  case  of  a  footpath  or 
carriage  road  or  any  other  easement.  In  such  cases, 
the  law  presumes  a  grant,  and  a  right  to  that  ease- 
ment is  acquired,  but  limited  to  the  extent  to  which  he 
has,  for  twenty  years,  enjoyed  it.  Thus,  in  the  case  of  a 
footpath,  the  right  is  limited  to  a  footpath,  and  can- 
not be  extended  to  a  carriage  road ;  and  in  the  case  of 
a  window,  the  light  is  confined  substantially  to  that 
which  has  been  enjoyed,  and  the  window  cannot  after- 
wards be  enlarged  so  as  to  acquire  a  more  extended 
right.  For  instance,  if  a  man  obtains  a  right  to  light 
and  air  over  his  neighbour's  land  through  a  particular 
window,  he  cannot  by  reason  of  that  open  another 
window.  Accordingly,  in  all  the  cases  cited  by  the 
Lord  Chief  Justice,  what  seems  to  be  the  principle 
laid  down  by  all  the  authorities  (both  in  CampbeWs 
Reports  in  the  first  instance,  and  the  dictum  by  Lord 
HardwicAe  in  the  second),  to  use  the  words  of  the 
Chief  Justice,  is  this : — **  whether  the  alteration  is 
material  or  not." 

It  is  important  to  state,  particularly,  what  my  view 
is  of  what  is  meant  by  the  word  "  material."     Every 
alteration  is,  no  doubt,  material  to  the  person   who 
makes  it,  but  as  I  understand  it,  it  means  "  materiar* 
to  the  person  over  whose  land  the  easement  is  enjoyed, 
that  is,  whether  he  is  prejudiced  thereby,  or  the  enjoy- 
ment 
(a)  18  Q.  B.  R€p.U2. 
m2 
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nient  of  his  property  is^  to  any  extenti  diminished,  by 
reason  of  the  alteration  made  in  the  lights.  The  mate- 
riality consists  in  that,  for  if  a  man  has  four  windows 
almost  touching  one  another  looking  over  his  neigh- 
bour's land,  and  he  should  unite  the  two  centre  win- 
dows, it  is  difficult  to  see  how  that  could  be,  in  any 
degree,  prejudicial  to  the  neighbour's  land.  If  there 
were  any  wrong  done  by  uniting  the  windows,  it  would 
be  a  damnum  absque  injuria^  for  it  would  be  no  injury 
to  the  neighbour's  land,  and  no  prejudice  to  the  enjoy- 
ment of  his  property.  Accordingly,  in  these  matters, 
I  should  always  regard  the  materiality,  and  see  whether, 
in  fact,  the  land  of  the  person  over  whom  the  ease- 
ment is  obtained  is,  in  any  degree,  prejudicially  affected 
by  the  alteration  made  by  the  person  entitled  to  the 
easement.  So  regarding  it  in  this  case,  I  am  of  opinion, 
with  respect  to  these  windows,  that  no  material  damage 
was  done,  and  that  the  alterations  in  them  does  not 
affect  the  rights  of  the  owner  of  the  adjoining  land  any 
more  than  the  original  windows,  and  that  the  admission 
of  the  light  and  the  alterations  of  the  windows  was  not 
material,  so  far  as  he  was  concerned. 


With  respect  to  the  upper  story,  the  question  which 
was  raised  in  Renshaw  v.  Bean  arises.  On  this  there 
are  two  points,  first,  whether  he  had  any  right  to  build 
the  upper  story  at  all,  by  reason  of  there  having  been 
formerly  a  story  with  dormer  windows,  or  if  there  were 
none,  whether  the  owner  of  the  adjoining  land  could 
not  stop  those  windows.  Suppose  a  person  having  a 
right  to  four  windows,  two  on  each  story,  over-looking 
the  land  of  his  neighbour,  opens  two  other  windows 
higher  up,  the  neighbour  is  entitled  to  stop  him,  but 
how  can  he  do  so?  He  cannot  stop  the  four  windows, 
and  he  must  erect  something  lo  stop  the  last  two  win- 
dows, if  possible,  without  interrupting   the   access  of 

light 
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light  to  the  other  four.    That,  in  my  opinion,  is  the        1860. 
limit  of  what  he  is  entitled  to. 

With  respect  to  the  case  of  Wilson  v.  Toumend  (a),  I 
think  that  is  very  materially  affected  by  the  circum- 
stance that  it  was  an  interlocutory  application,  and 
not  the  hearing  of  the  cause.  If  it  had  been  before 
me  at  the  hearing  of  the  cause,  and  I  were  of  opinion 
that  the  alteration  had  materially  affected  the  interests 
of  the  adjoining  neighbour,  I  could  pot  on  that  account 
have  refused  the  injunction  simpliciter,  but  I  should 
say  to  the  Plaintiff,  "  Will  you  submit  to  an  order  com- 
pelling you  to  restore  your  property  to  the  state  it  was 
originally  in ;  if  you  will,  I  will  grant  an  injunction  to 
prevent  your  ancient  lights  from  being  obscured,  and 
the  ancient  supply  of  air  cut  off." 

That,  I  apprehend,  would  be  in  accordance  with 
Renshaw  v.  Bean,  in  fact  following  that  decision,  which 
said,  *'  if  you  will  restore  the  windows  to  the  state  in 
which  they  were,  before,  you  will  be  entitled  to  the  light 
and  air  which  you  previously  enjoyed."  Accordingly,  if 
I  thought  that  the  Plaintiff  bad  materially  affected  the 
rights  of  the  Defendant  by  the  alterations  be  had  made, 
1  should,  if  the  Plaintiff  submitted  to  it,  make  an  order 
on  the  Plaintiff  to  restore  his  windows  to  their  original 
state,  and  then  grant  an  injunction,  in  a  mandatory  form, 
restraining  the  Defendant  from  permitting  the  light  and 
air  which  formerly  came  to  those  windows  to  be  inter- 
cepted. 

That  is  the  view  I  take  of  both  parts  of  this  case, 
and  if  there  bad  been  no  delay,  I  should  have  had  no 
hesitation  in  adopting  that  course.    But  the  difficulty  I 

feel 
(a)  30  Law  J.  (CAanc.)  25. 


Cooper 
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feel  on  the  case  is  this: — The  land  is  the  DefeodaDts  up 
to  the  house  of  the  Plaintiff,  and  it  is  admitted,  that  in 
the  beginning  of  1856,  there  was  nothing  but  a  low 
HuBBocK.  building  about  sixteen  feet  high,  and  at  eleven  or  eleven 
and  a  half  feet  distance  from  the  Plaintiff's  building. 

In  May^  1856,  the  Defendant  began  to  erect  a  build- 
ing within  three-and-a-half  feet  of  the  Plaintiffs'  house, 
and  which  was  raised  to  the  height  of  forty-two  feet 
That  was  done  before,  or  by  the  close  of,  the  year  1856, 
and  thereupon  Mr.  WiUiams^  the  landlord,  commences 
an  action  against  the  Defendant,  but  which  he  does  not 
prosecute.  The  whole  of  the  year  1857  passed  away, 
no  steps  were  taken,  though  Mr.  Williams  might  easily 
have  prosecuted  the  action  if  he  had  thought  fit,  and 
this  building  remains  forty -two  feet  in  height,  and  three 
and  a  half  feet  from  the  windows. 

The  Plaintiffs  had  no  interest  in  the  property  until 
January f  1858,  when  they  took  a  lease  for  twenty-one 
years  of  the  premises,  which  were  then  in  that  position. 
If  they  had  immediately  said  to  the  Defendant, ''  you 
are  not  entitled  to  have  that  wall  here,  and  we  are  en- 
titled to  pull  it  down,  and  had  immediately  induced  Mr. 
Williams  to  prosecute  the  action,  or  had  immediately 
come  to  this  Court  to  have  this  wall  pulled  down,  their 
case  would  have  been  reasonably  clear.  But  the  whole 
of  the  year  1858  passed  over  without  a  single  step 
being  taken  by  theim.  A  fire  takes  place  in  May^  1859 
(one  year  and  four  months  after  they  had  taken  their 
lease),  which  consumes  the  Defendant's  premises,  and 
thereupon  be  begins  rebuilding  them  in  a  more  favor- 
able manner  for  the  Plaintiffs,  for  they  are  now  eleven- 
and-a-half  feet  distant,  and  only  to  the  height  at  which 
they  formerly  were.  Then  the  Plaintiffs,  who  during 
all  that  time  acquiesced  to  this  extent,  that  they  took 

no 
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no  step  in  the  matter  for  a  year  and  a  quarter  (the  land- 
lord having  allowed  the  action  practically  to  sleep  for 
three  years),  come  and  ask  for  an  injunction  to  restrain 
the  building  up  of  the  wall  to  the  height  of  forty-two 
feet.  Under  such  circumstances,  I  cannot  but  think 
that  the  lapse  of  time  is  very  material,  and  I  think  that, 
in  this  state  of  things,  the  Plaintiffs  ought  to  be  left  to 
their  remedy  at  law. 

I  wish  to  hear  Mr.  Greene  on  the  question  of  time, 
and  I  wish  to  consider  that  part  a  little  more  fully 
before  I  come  to  a  conclusion  upon  it. 

Mr.  Greene  in  reply. 


T&e  Master  of  the  Rolls,  afler  adverting  to  the      Dec.  19. 
(acts  relating  to  the  lapse  of  time,  said : — 

I  think  that  the  effect  of  that  must  be  the  same  at  law 
as  in  equity.  I  shall  give  the  Plaintiffs  leave  to  bring 
nich  action  at  law  as  they  may  be  advised,  and  I  shall 
retain  the  bill  for  one  year. 
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1860. 


June  27. 

A  married  man 
bequeathed  his 
residue  to  his 
niece  and  "  all 
bis  other  ne- 
phews and 
nieces  on  both 
sides."    Held, 
that  the  ne- 
phews and 
nieces  of  his 
wife  partici- 
pated in  the 
bequest 


FROGLEY  V.  PHILLIPS. 

fTlHE  testator,  Richard  Phillips,  by  his  will,  dated  in 
1850,  after  reciting  that  he  had  already  amply 
provided  for  his  wife,  and  bequeathing  legacies  to  his 
brothers  John  and  William,  and  to  his  sisters  Mary 
Phillips  and  Iszard  Phillips,  and  ''  his  niece  Sarah 
Mary  Frogley'*  (who  was  the  daughter  of  another 
sister)  proceeded  as  follows  : — 

"  Subject  to  the  aforesaid  pecuniary  and  specific 
legacies,  and  to  the  payment  of  my  just  debts  and 
funeral  and  testamentary  expenses,  I  give  and  bequeath 
all  the  rest,  residue  and  remainder  of  my  personal 
estate  and  effects  unto  my  said  brother  John  and  my 
said  two  sisters*'  (meaning  thereby  Mary  and  Iszard 
Phillips),  *'  upon  trust,  as  soon  as  may  be  after  my 
decease,  to  sell  and  dispose  of  such  parts  thereof  as 
may  not  consist  of  money  or  securities  for  money,  and 
to  collect  such  money,  and  call  in  such  securities  for 
money,  and  to  divide  the  whole  thereof,  respectively, 
equally  betwixt  my  said  niece"  (meaning  the  Plaintiff 
Sarah  Mary  Frogley)  "  and  all  my  other  nephews  and 
nieces  on  both  sides,  share  and  share  alike."  The 
testator  appointed  John  Phillips,  Mary  Phillips  and 
Iszard  Phillips  executor  and  executrix  of  his  will. 


The  testator  died  in  April,  1858. 


The  testator  left  several  nephews  and  nieces,  children 
of  his  brother  William  and  of  Mrs.  Frogley,  He  also 
left  a  nephew  of  his  wife,  viz.,  the  Defendant  Robert  A. 

A  thins, 
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Atkins,  who  was  the  only  child  of  the  only  brother  of        1860. 
the  testator's  wife.  ^-^^^ 

FftOOLET 
V. 

The  question  was,  whether  the  wife's  nephew  took      Phillip*. 
under  this  gift. 

Mr.  R.  Palmer  and  Mr.  T.  H.  Hall  for  the  Plaintiff, 
argued,  that  the  nephews  and  nieces  of  the  testator 
were  alone  entitled,  that  the  Defendant  Atkins  did  not 
stand  in  the  relationship  of  nephew  to  the  testator,  and 
could  not  come  within  the  term  *'  my  nephew." 

That  this  was  made  more  clear  by  the  circumstance, 
that  the  testator  had  separated  from  his  wife  in  1834, 
two  years  after  his  marriage,  and  had  had  no  communi- 
cation with  her  afterwards,  and  therefore  did  not  know 
anything  of  her  nephews  and  nieces,  and  could  not  have 
any  intention  of  benefiting  them.  They  cited  Stoddart 
V.  Nelson  {a),  and  see  Smith  v.  Lidiard  (b). 

Mr.  Lloyd  in  the  same  interest. 

Mr.  Follett  and  Mr.  Dickenson  for  the  testator's 
widow. 

Mr.  Hardy  for  the  executors. 

Mr.  Selwyn,  (or  the  Defendant  il^AiW,  was  not  heard. 

The  Mastbr  of  the  Rolls  said  that  some  operation 
must  be  given  to  the  words  ''  on  both  sides,"  and  that 
the  only  way  of  doing  so  was,  by  construing  the  gift  to 
extend  to  the  nephews  and  nieces  of  the  wife. 

(a)  6  De  G.,  M.  if  G.  68.  (6)  ZKoy^J.  252. 

Note.— Jj^ffifrf  by  Lord  Campbell,  L.C.,  lUh  Jan.  1861. 
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Re  TOWLE. 

Nov.  3,  12. 
Whenabillof  rjpHE   Petitioner,  Mr.  Herbert^  had   mortgaged   in 
SJ^Lw^f^'  *845  some  property,  and  \u  February,  1860,  the 

proving  over-    mortgagees,  by  Mr.  Towle,  their  attorney,  commenced 

thrown  on  the  «  »oi*  for  foreclosure. 
client. 

attendi^et,  to  The  Petitioner  arranged  with  some  other  persons  that 
*^\t*^°*  ^^  ^^^y  s^^ould  take  a  transfer  of  the  mortgage,  and  the 
day,  are  not  3 1st  of  May,  1860,  Was  appointed  to  complete  the 
Sjfn  a°iLid  transaction.  Mr.  TawU,  the  solicitor  of  the  mortr 
bill.  gagees,  did  not  deliver  his  bill  of  costs  until  that  day. 

mortgagee  had  It  amounted  to  130/.  18«.  4d.,  and  was  objected  to  by 

instituted  asuit  ^bg  Petitioner.    The  matter  was  postponed  until  the 

for  foreclosure^ 

and  an  ar^        14th  of  June,  when  the  transfer  was  completed  and  the 

SJlfmrdeS  '^*"  ^^  ^°®^  ^**  P**^  ^y  ^**®  transferees  of  the  mortgage 
a  transfer,  and  with  the  permission  of  the  Petitioner, 
the  bill  of  costa 
was  not  deli- 
vered until  the      On  the  17th  of  July,  a  petition  was  presented  for  the 

for  completion,  taxation  of  the  bill.    The  Petitioner  alleged  that  the 
but  was  not      charges  were  unreasonable  and  extravagant,  and  that 
teen  days  after,  the  Petitioner  ought  not  to   be  charged  with   items 
^Ld  to'I^w   amounting  to  89/.  6*.  6d.,  which  were  set  out. 
a  taxation,  no 

overcharges  7^^  petition  contained  the  following  statemenU:-* 

being  satisfac-  '^  ° 

torily  proved.        "  That  the  said  bill  of  costs  is  composed  chiefly  of . 

The  Court  con-  '^ 

sidered  that  the  items  for  attendance  and  letters,  most  of  which  were 

oiT  ht^rSave  w°*"thori2ed  and  wholly  unnecessary. 

obtained  an 

U)e?uit,on^  ''That  the  said  bill  of  costs  contained  numerous 

paymentofthe  other  items   for  attendances  and   otherwise,  amongst 

the  deposit  of  which  the  following  are  alleged  to  have  been  made  by 

c]lai3  for  ^^^  **^^  "^^^  *  ^^  TqwU,  for  attendance  in  respect 

costs.  of 
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of  the  aforesaid  businesB  (namely) : — ^Three  attendances  I860, 
on  the  Slat  day  of  August^  1868,  charges  for  which  ^"^'^'^ 
amount  to  12^  Four  attendances  on  the  Ist  day  of  Sep^  Towlb. 
tember,  1868,  the  charges  for  which  amount  to  1/.  6s»  Sd. 
Four  attendances  on  the  2nd  day  of  the  same  month  of 
September,  the  charges  for  which  amount  to  \L  \3s.  Ad. 
Two  attendances  on  the  3rd  day  of  the  same  month  of 
September,  the  charges  for  which  amount  to  ISs.  Ad. 
Eight  attendances  on  the  7th  day  of  the  same  month  of 
September,  the  charges  for  which  amount  to  2/«  Five 
attendances  on  the  26th  day  of  October,  1868,  the 
charges  for  which  amount  to  2/.  Two  attendances  on 
the  16th  day  of  December,  1868,  the  charges  for  which 
amount  to  R  6«.  8{f.  Six  attendances  on  the  17th  day 
of  the  same  month  of  December,  the  charges  for  which 
amount  to  2L  6«.  %d.  Four  attendances  on  counsel  on 
the  9th  day  of  February,  1860,  the  charges  for  which 
amount  to  \L  Vis.  Ad.  Seven  attendances  on  the  17th 
day  of  the  same  month  of  February,  the  charges  for 
which  amount  to  2L  6s.  8d.  Nine  attendances  on  the 
30th  day  of  May,  1860,  the  charges  for  which  amount 
to  21. 135.  Ad.  Four  attendances  on  the  3l8t  day  of  the 
same  month  of  May,  the  charges  for  which  amount  to 
1/.  6s.  8d. 

Mr.  Freeman,  in  support  of  the  petition,  argued,  that 
in  this  case  there  had  been  pressure ;  for  the  bill  had 
been  paid,  both  for  the  purpose  of  completing  the 
transfer  of  the  mortgage  and  to  prevent  further  costs 
being  incurred  in  the  foreclosure  suit;  and  secondly, 
that  there  were  manifest  overcharges.  He  cited  In  re 
Tryon  (a) ;  Re  PhillpotCs  (J)  ;  In  re  Ranee  (c). 

Mr.  Prendergast,  contra,  argued,  first,  that  there  had 

been 
(a)  7  Beav,  496.  (c)  22  Beav.  177. 

(6)  18  Beav.  84. 
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been  no  pressure,  for  the  Petitioner  had  had  the  bill  for 
fourteen  days  before  payment,  and  that  in  a  case  before 
Lord  Langdale  nine  days  had  been  held  sufficient 
to  repel  the  presumption  of  pressure. 

Secondly,  that  the  taxation  had  been  declined  before 
payment,  and  the  bill  had  been  sent  up  to  London  to 
Mr.  Badham  for  the  purpose  of  taxation,  but  had  been 
returned  with  a  recommendation  to  pay  it  without 
taxation. 

Thirdly,  that  there  had  been  a  deduction  made  by 
agreement  at  the  time  it  was  paid.  He  insisted  that  the 
rule  was  perfectly  well  settled,  that  to  authorize  a 
taxation  after  payment,  there  must  be  either  undue 
pressure  combined  with  overcharge,  or  overcharges 
amounting  to  fraud;  In  re  Forster {a).  That  the  rule 
of  law  was,  that  money  once  paid,  even  under  a  mistake, 
with  knowledge  of  the  facts,  could  not  be  recovered 
back  ;  Brisbane  v.  Dacres  (Jb), 

Mr.  Fowler  in  reply. 


The  Master  of  the  Rolls. 

Mar.  12.  After  considering  this  matter  and  taking  the  advice 

of  persons  most  conversant  with  such  matters,  I  am  of 
opinion,  that  this  is  not  a  proper  case  in  which  to  make 
an  order  for  taxation. 

There  is  always  some  degree  of  pressure  where,  upon 
paying  off  a  mortgage,  the  bill  of  costs  is  delivered  on 
the  day  appointed  to  complete  the  matter.     Here  the 
payment  was  not  made  until  several  days  after  the  de- 
livery 

(a)  29  I.  J.  (CAanc.)  625.  (6)  5  Taunt,  143. 
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livery  of  the  bill,  and  after  a  discussion  respecting  it  had        1860. 
taken  place. 

The  simple  coarse  would  have  been  to  obtain  the 
usual  order  to  tax  the  bill,  and  to  have  obtained  an 
order  to  stop  the  suit  on  payment  of  what  was  due  on 
the  mortgage,  and  on  the  deposit  of  what  was  claimed 
to  be  due  for  the  costs. 

The  result  of  the  payment  fourteen  days  after  de- 
livery of  the  bill  isy  that  the  burthen  of  proving  that 
some  of  the  items  are  fraudulent  is  cast  on  the  person 
seeking  to  have  the  bill  taxed. 

The  Petitioner  complains  of  the  many  attendances 
charged,  such  as  seven  on  one  day,  five  on  another,  and 
four  on  another.  It  appears,  at  first  sight,  to  be  some- 
what preposterous  to  charge  for  two  attendances  on  the 
same  person  on  the  same  day,  and  if  it  amounted  to  a 
wilful  mis-statement,  the  case  would  come  within  that 
class  of  cases  in  which  bills  are  ordered  to  be  taxed  after 
payment.  But,  on  the  most  careful  consideration  of  the 
bill,  with  the  assistance  of  others,  it  is  stated  to  me,  and 
I  believe  the  fact  to  be,  that  these  attendances  may  be 
very  fit  and  proper  to  be  allowed.  Then  comes  the 
importance  of  the  fact  of  payment.  If  the  bill  had 
not  been  paid,  the  burden  of  shewing  the  propriety  of 
these  attendances  would  have  been  on  the  solicitor,  but 
when  an  application  is  made  to  tax  a  paid  bill,  on  the 
ground  of  impropriety  of  charge,  the  burden  is  on  the 
Petitioner,  and  I  have  always  held  that  it  is  important 
that  this  rule  should  be  strictly  adhered  to. 

I  have  always  considered  that  if  the  mortgage  money 
is  arranged  to  be  paid  on  a  particular  day,  and  the  bill 

is 
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is  Dot  delivered  until  that  day,  to  that  if  it  be  not  paid 
the  arrangement  cannot  be  completed,  and  the  parties 
will  be  put  to  considerable  inconvenience,  and  the 
mortgagor  is  compelled  to  pay  the  bill,  it  amounts  to 
pressure.    That  is  not  the  case  here. 

In  this  state  of  circumstances,  I  am  of  opinion,  that 
I  should  be  acting  contrary  to  the  rule  I  have  found 
laid  down  in  these  cases  if  I  ordered  taxation  of  this 
bill. 

I  must  dismiss  the  petition  with  costs. 
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THE  MARQUIS  OF  CLANRICARDE  and  Others 

V.  HENNING.  July  17, 19, 

22. 

rpHIS  was  a  suit  instituted  by  the  representatives  of  Whereatrast 

a  client  against  the  representatives  of  a  solicitor  l^e  wt  of  lir- 

to  set  aside  a  purchase  of  an  estate  made  by  the  soli-  *>"•  »«>  *»»"?  " 

citor  from  his  client  while  that  relation  existed.    The  but  where     ' 

circumstances,  so  far  as  material  to  the  decision,  were  ^^^™  "  "° , 
'  trust,  except 

as  follows : —  such  as  is 

created  by  the 

In   1807,  William  Trenchard,  in  the  event  of  the  decree  of  the 

death  of  his  wife  Lady  Hester  A,  Trenchard  without  setting  aside 

issue  by  him,  was  seised  of  an  estate  in  Dorsetshire  the  trans- 

•^  action,  time 

called  "  The  Wolveton  Estate/'  consisting  of  about  725  runs  from  the 

acres.     Robert  Henning  was  then  and  had   been  for  clreumstonces 
some  time  previously  his  solicitor,  confidential  agent  which  consti- 

and  steward,  and  was  also  his  creditor  for  6,207/.  to  relief."^ 

In  1807,  a 
solicitor  agreed 
At  this  time,  William  Trenchard  had  an  uncle  {John  to  purchase  an 

Trenchard)  from  whom  he  had  great  expectations,  and  ^w  bSuhl' 
it  was  therefore  desirable  that  his  uncle  should  not  conveyance 
know  that  he  had  mortgaged  or  sold  his  estates.  Tu^d  unti**" 

1823.    The 
client  chanflred 
Under  these  circumstances,  Mr.  Henning^  in  1807,  his  solicitor  in 

agreed  to  purchase  the  Wolveton  Estate  from  his  client  )®?«'l"r  n*^ 
^  *^  in  1829,  fully 

for  aware  of  his 

rights.    A  bill, 

filed  in  1 859  by  persons  claiming  through  the  client,  to  set  aside  the  transaction,  was 

dismissed  on  the  ground  of  the  great  lapse  of  time,  the  Court  holding  tliat  the  Plaintifis 

had  no  better  title  to  relief  than  the  client  would  have  had  if  living. 

Where  a  bill  to  set  aside  a  purchase  by  a  solicitor  from  his  client  is  dismissed  on  the 

ground  of  lapse  of  time,  the  Court  gives  the  solicitor  no  costs,  unless  he  proves  the 

fairness  of  the  transaction. 

Dates. 

1807.  Contract.  1828.  HenmVfg  died. 

1823.  Conveyance.  1829.  IVfnrAard  died. 

1826.  H,  ceased  to  be  solicitor.  1859.  Bill  filed. 

VOL.  XXX — II.  K 
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1861.       for  sums  amounting  in  the  whole  to  18,207/.     The 

^^^^^^      arrangement,  which  was  carried  into  effect  in  a  very 
Marquis  of  |.       •  /.  n 

Clamricarde  peculiar  manner,  was  as  follows : — 

Hennfuo.  ^^  indenture  dated  the  3rd  of  Jpril,  1807,  was 
made  between  William  Trenchard  of  the  one  part,  and 
Robert  Henning  of  the  other  part,  and  thereby,  after 
reciting  that  there  had  been  no  issue  of  William 
Trenchard  by  Lady  Hester  Amelia  his  wife,  and  that 
it  was  considered  to  be  unlikely  that  he  would  have 
any  issue  by  her;  and  also  reciting  that  William 
Trenchard^  some  years  then  since^  had  borrowed  a  sum 
of  6,207/.  from  Robert  Henning  on  the  security  of  a 
mortgage  made  by  William  Trenchard  to  Robert  Hen-- 
ning  on  the  Wolveton  Estate^  and  that  the  same  was 
then  still  due;  and  after  also  reciting  that  William 
Trenchard  had  agreed  with  Robert  Henning  for  the 
sale  to  him  of  the  Wolveton  Estate  for  the.  price  or  con- 
sideration thereafter  agreed  to  be  paid :  it  was  wit- 
nessed, that  Robert  Henning  covenanted  with  William 
Trenchard^  during  six  years,  to  pay  unto  William 
Trenchard  a  clear  yearly  sum  of  1,000/.  by  half-yearly 
payments  in  every  year.  And  further,  that  he,  Robert 
Henning^  would,  on  having  a  conveyance  of  the  estate 
duly  executed  to  him,  on  the  6th  of  July ^  1813,  pay  to 
William  Trenchard  the  further  sum  of  7,000/.;  and 
would  on  the  same  day  release  and  discbarge  William 
Trenchard  and  his  estate  from  the  mortgage  debt  of 
5,207/.  and  interest.  And  Mr.  Trenchard  covenanted 
with  Henning^  upon  payment  of  the  consideration,  to 
convey  the  Wolveton  estate  to  him  in  fee  simple  free 
from  incumbrances.  The  deed  contained  a  declaration, 
that  during  the  term  of  six  years,  to  be  computed  from 
the  6th  of  January  last,  and  if  John  Trenchard  (the  uncle 
of  William  Trenchard)  should  be  living  at  the  expira- 
tion of  the  term  of  six  years  and  William  Trenchard 
also,  then^  during  the  remaining  part  of  the  life  of  John 

Trenchard, 
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Trenehardj  he  {William  Trenckard)  should  continue  in       1861. 
the  possession  of  the  hereditaments  and  premises,  and       v^v«^^ 
in  receipt  of  the  rents  thereof,  and  Robert  Henning  ,,. 

was  not  to  pay  the  sum  of  7,000/.  till  aaer  the  death  of  Henniko. 
John  IVenchard,  but  should  continue  on  and  make 
such  half-yearly  payments  to  William  Trenchard  in 
manner  aforesaid  for  and  during  the  joint  lives  oiJohn 
Trenchard  and  William  Trenchard.  And  in  the  said 
indenture  was  also  contained  a  declaration,  and  William 
Trenchard  did  further  covenant,  that  if  John  Trenchard 
should  be  living  at  the  expiration  of  the  term  of  six 
years,  he  {William  Trenchard)  would,  immediately  after 
the  death  of  John  Trenchard^  pay  unto  Robert  Henning^ 
or  deduct  or  allow  out  of  the  sum  of  7,000/.,  such 
sum  and  sums  of  money  as  should  have  been  paid  by 
Robert  Henning  to  him  William  Trenchard^  for  or  on 
account  of  the  annuity  or  half-yearly  payment  from 
and  after  the  end  of  the  term  of  six  years ;  and  also 
make  and  pay  or  allow  unto  Robert  Henning  **  a 
further  and  proper  allowance,  satisfaction,  recompense 
and  remuneration  for  his  and  their  being  kept  out  of 
and  prevented  having  and  enjoying  the  possession  of 
the  hereditaments  and  premises,  and  taking  and  receiv- 
ing the  rents,  profits  and  advantages  to  be  had  and 
derived  therefrom  and  thereby."  The  indenture  also 
contained  a  further  declaration,  that  if  there  should 
happen  to  be  issue  of  William  Trenchard  and  Lady 
Hester  Amelia  his  wife,  and  thereby,  or  in  consequence 
thereof|  William  Trenchard,  his  heirs  and  assigns,  and 
other  necessary  parties,  could  not  legally  convey  the 
estate,  William  Trenchard  would  return  the  considera- 
tion money. 

On  the  6th  of  July,  1813,  the  time  fixed  for  the  pay- 
ment of  the  7,000/.,  John  Trenchard  (the  uncle)  was  still 
living,  and  the  matter  was  not  completed,  and  a  further 

19  2  *  memorandum 
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1861.       memorandum  was  signed,  dated  the  22nd  of  July,  1813, 

^'^^/*^^      continuing  the  arrangement.    John  Trenchard  died  in 

CYanei"card\  *820,  and  Lady  Hester  Amelia  Trenchard,  who  sur- 

».  vived  him,  died  without  issue  in  November,  1821.    After 

her  death,  the  Wolveton  Estate  was,  on  payment  of 

290/.  13^.,  the  balance   remaining  due,  conveyed  by 

Mr.  William  Trenchard,  by  indentures  of  the  2l8t  and 

22nd  of  May,  1823,  to  Mr.  Henning,  who  thereupon 

entered  into  possession. 


In  1826,  differences  arose,  and  Mr.  Henning  ceased 
to  be  Mr.  William  Trenchard's  solicitor,  and  he  was 
succeeded  by  Messrs.  JSarf/c^^  as  solicitors.  They  were 
aware  of  the  traijsaction,  and  advised  Mr.  Trenchard 
that  it  might  be  set  aside,  buC  Mr.  Trenchard  refused 
to  take  any  steps  for  that  purpose.  Mr.  Henning  died 
in  1828,  having  devised  the  estate  to  the  Defendant. 

Mr.  William  Trenchard  died  in  1829,  having  devised 
his  estates  to  trustees,  upon  trust  (after  certain  inter- 
mediate uses  which  had  determined  or  which  failed  to 
take  effect)  for  Henry  Z.  Smith  Trenchard  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail.  Under 
this  last  limitation,  the  Defendant  Henry  Z.  Dillon 
Trenchard,  an  infant,  was  first  tenant  in  tail. 

The  Marquis  of  Clanricarde  and  Lord  Clonbroch 
were  appointed  trustees  of  Mr.  Trenchard's  will  in 
1836,  and  in  May,  1869,  they,  together  with  Henry 
Z.  Smith  Trenchard  and  Henry  Z.  Dillon  Trenchard, 
instituted  this  suit  against  Mr.  Henning  and  another, 
praying  a  declaration  that  the  purchase  of  the  Wol- 
veton Estate  by  Robert  Henning  from  William  Tren- 
chard was  fraudulent  and  void,  and  that  the  same 
might  be  set  aside*    They  alleged  that  they  had  •*  very 

recently 
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recently   become  acquainted   iKiih   the   purchase,  and        1861. 
with  all  the  facts  and  circumstances  relative  thereto,"      ^^v-^^^ 
in  the  following  manner: — The  Defendant  Mr,  Hen-  ClaiTricaede 
fling  in  June,  1858,  entered  into  a  contract  with  a  Mr.  v. 

Willals  for  the  .sale  to  him  of  the  Wolveton  Estate 
for  36,000/.  An  abstract  being  delivered,  it  was  ob- 
jected, that  the  vendor's  father  only  gave  18,000/. 
for  that  which  was  now  sold  for  36,000/.;  that  the 
18,000/.  was  an  inadequate  price,  and  that  the  relation  of 
solicitor  and  client  rendered  it  invalid.  Thereupon  a 
suit  for  specific  performance  was  instituted,  and  in 
the  course  of  inquiries,  the  PlaintiflTs  first  became 
aware  of  the  nature  of  the  transaction. 

The  Solicitor-General  (Mr.  R.  Palmer)  and  Mr. 
JBristowe,  for  the  PlaintiflTs,  argued,  that  this  being  a 
purchase  by  a  solicitor  from  a  client,  in  embarrassed 
circumstances,  and  wholly  under  his  influence  and 
control,  could  not  stand.  That  the  Defendant,  who 
was  bound  to  prove  the  fairness  of  the  transaction, 
and  that  full  value  had  been  given  to  the  client,  had 
failed  in  discharging  that  obligation.  That  lapse  of 
time  could  only  constitute  a  bar  from  the  time  at  which 
the  party  wronged  was  fully  cognizant  of  his  rights; 
that  William  Trenchard,  who  died  three  years  after 
the  conveyance,  had  then  a  right  to  relief,  and  that 
as  the  PlaintiflTs  had  only  recently  accidentally  dis- 
covered the  facts,  they  were  not  barred  by  the  lapse  of 
time,  and  were,  therefore,  entitled  to  the  relief  prayed. 

They  cited  Edwards  v.  Meyrick  (a) ;  Morse  v.  Royal  (b) ; 
Trevelyan  v.  Charter  (c) ;  Gibson  v.  Jeyes  (d) ;  GresUy  v. 
JUousley  {e) ;  Leonard  v.  Leonard  (f);  Cane  v.  Lord 

Allan 

(a)  2  Hare,  60.  (d)  6  Fe».  266. 

(6)  12  Ves,  355,  371.  (e)  1  Ciff.  450;  4  I>«  G.  4* 

(c)  4  L.  J.  (N.  S.)  Chanc.      J.  78. 
209 ;  lie/.*  Fin.  714.  (J)  2  Bull  ^  B.  171. 
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1861.        AUan{a);    Roche    v.    O'Brien  (b);    Lord   Selsey    v. 
^"-^^^^      Rhoade${c)\    Blennerhassett  v.  Day(d);    Randall  v. 
Claneicardb  Erringion{e)\  Stephens  \.  Bateman(f). 

V. 

IIennino.         Sir  Hvgh  M.  Cairns  and  Mr.  Eddis  for  James  Hen- 
ning,  and 

Mr.  Selwyn  and  Mr.  Templer^  for  a  trustee^  were  not 
heard. 

The  Master  of  the  Rolls. 

It  is  impossible  to  set  aside  this  transaction.  The 
principle  on  which  this  Court  proceeds,  in  these  mat- 
ters of  lapse  of  time,  is  clearly  ascertained  upon  prin- 
ciple and  authority,  and  is  well  laid  down  by  Lord 
RedesdaU  in  Hovenden  v.  Lord  Annesley{g\  namely, 
that  where  there  is  a  trust  created  by  the  act  of  parties, 
no  time  shall  be  a  bar,  for  the  possession  of  the  trustees 
is  the  possession  of  the  cestui  gue  trust,  and  if  the  only 
circumstance  is,  that  he  does  not  perform  his  trust, 
his  possession  operates  nothing  as  a  bar,  because  his 
possession  is  according  to  his  title ;  but  where  a  person 
is  in  possession  by  virtue  of  a  fraud,  he  is  not  a  trustee 
in  the  ordinary  sense  of  the  word,  and  he  does  not 
become  so  until  he  is  declared  to  be  a  trustee  by  a  de- 
cree of  a  Court  of  Equity :  in  these  cases  time  begins  to 
run  from  the  period  at  which  the  fraud  was  discovered. 
That  is  the  principle  of  all  the  cases.  Until  the  fraud 
is  discovered  the  time  does  not  operate ;  but  the  fraud 
is  considered  to  be  discovered  at  the  time  when  such 
reasonable  notice  of  what  has  happened  has  been  given 
to  the  person  injured,  as  to  make  it  his  duty,  if  he  in- 
tend to  seek  redress,  to  make  inquiry,  and  to  ascertain 
the  circumstances  of  the  case. 

In 

(a)  2  Dow,  289.  {d)  2  Ball  Sf  B.  104. 

(6)  I  Uall^  B.  330.  («)  10  Ves,  423. 

(c)  2  Sim,  4-  St,  49 ;  1  Bligh         (/)  I  Bro,  C,  C,  22. 
(2V.  5.)1.  (g)  2Sr*.  4  1^.633. 


HfiimiMo. 
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In  this  case,  I  assume  that  the  transaction  would  1861. 
have  been  set  aside  if  a  suit  had  been  iustituted  within  ^>^v^^ 
a  reasonable  time  after  the  death  of  WilUam  Trenchard.  Clamricardb 
The  bar  as  to  time  is  not  imposed  by  any  statute,  it  is 
only  by  analogy  to  the  statute  of  limitations  that  the  rule 
has  been  laid  down  as  to  the  period  from  which  time  begins 
to  run.  It  runs  from  the  time  when  the  person  aggrieved 
knew  of  the  fraud  and  was  able  to  institute  a  suit  to 
set  aside  the  transaction  complained  of.  It  is  no  an- 
swer, in  tliis  case,  to  say  that  the  present  Plaintiff  was 
an  infant  and  could  know  nothing  of  it,  because  if  he  can 
only  claim  by  virtue  of  rights  derived  through  persons 
who  were  cognizant  of  the  fraud,  and  abstained  from 
taking  proceedings  to  set  it  aside,  he  necessarily  stands 
in  the  shoes  of  those  persons,  and  the  disabilities  which 
affected  them  affect  him ;  all  that  he  can  insist  upon 
is,  that  the  subsequent  lapse  of  time,  from  the  period 
when  his  right  to  sue  accrued  during  his  infancy,  shall 
not  prejudice  him.  All  the  cases  are  clear  on  this 
point. 

On  the  other  hand,  this  is  equally  true:— That  the 
burthen  of  proof,  and  of  establishing  the  validity  of  the 
transaction  and  the  correctness  of  sale,  lies  on  the 
solicitor  and  his  representatives. 

I  assume,  in  this  case,  that  the  Defendant  has  failed 
in  so  doing ;  but  then,  in  regard  to  the  question  of  the 
lapse  of  time,  I  am  of  opinion  that  every  person  stand- 
ing in  the  shoes  of  William  Trenchard  is  barred  by  the 
lapse  of  time  if  it  began  to  run  in  his  lifetime. 

That  time  is  a  bar  in  such  cases  appears  from  many 
reported  cases.  Thus,  in  Gregory  v.  Gregory  {a\  the 
acting  trustee  under  a  will  purchased,  from  three  of  the 

grandchildren 
(a)  Sir  Ceo,  Cooper,  201,  and  affirmed,  Jacob,  631. 
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I86h       grandchildren  oF  the  testator,  their  shares  under  their 

^^^>^^^      grandfather's  will.    The  relation  of  trustee  and  cestui 

Clanricarde  g^^  ^^^^  subsisted  between  the  vendors  and  purchaser, 

'   ^'  and  it  was  estabb'shed  that  the  purchase-money  was 

Hbmnimo.      .       ,  ,     ,  ,  .  .     .    ,.  . 

inadequate,  and  that  the  parties  were  m  indigent  cir- 
cumstances. Eighteen  years  after  the  transaction  was 
known  to  all  the  parties  concerned  a  bill  was  filed  to  set  it 
aside.  Sir  W,  Grant,  however,  said,  that  if  the  bill  had 
been  recently  filed,  the  Plaintiffs  would  have  had  a 
right  to  have  the  sale  set  aside,  but  that,  upon  the 
ground  of  length  of  time,  the  bill  must  be  dismissed. 

In  Champion  v.-  Righy  (a),  there  was  a  sale  by  the 
Plaintiff  to  his  confidential  solicitor,  and  eighteen  years 
after  Sir  John  Leach  refused  to  set  it  aside. 

In  Roberts  v.  Tunstall  (b),  there  was  a  sale  by  a 
cestui  que  trust  to  the  trustee,  and  seventeen  years  after, 
the  Vice-Chancellor  refused  to  set  the  sale  aside,  though 
it  was  proved  that  the  cestui  que  trust  had  been  in  cir- 
cumstances of  poverty. 

Gresley  v.  Mousley  (c),  does  not  appear  to  contradict 
these  cases.  There,  Sir  Roger  Gresley  sold  property 
at  an  under  value  to  his  confidential  solicitor,  and  died 
within  eight  months  after  the  transaction.  It  was 
therefore  reasonable  to  presume  that  be  had  not  con- 
sidered and  investigated  the  transaction,  and  besides 
this,  there  were  peculiar  circumstances  which  prevented 
the  time  which  subsequently  elapsed  from  being  a  bar 
to  relief,  upon  a  bill  filed  eighteen  years  ader  the  trans- 
action and  two  years  after  the  death  of  the  sohcitor. 

Trevelyanw,  Chartered)  was  a  peculiar  case.   There, 

au 

(a)  1  J?iiif.  4-  Jlfy/.  539,  (r)  1  Glff.  450;  4  Df  G.  * 
affirmed  \9  L,J.(N.S).( Chanc.)      J.  78. 

211.  (rf)  4  L.  J.  (N.S.)  Chanc.209; 

(b)  4  Hare,  257.  11  CI.  4  Fin  714. 
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an  estate  was  secretly  purchased  by  a  solicitor  from  bis 
client  at  an  under  value,  but  in  the  name  of  his  brother. 
The  solicitor  concealed  the  fact  that  he  was  the  pur-  CLAnaicARDB 
chaser,  and  it  was  not  until  Sir  John  Trevelyan  received  ,,  ** 
a  letter  of  the  3rd  of  December y  1826,  that  be  ascer- 
tained how  the  facts  were.  The  bill  was  filed  in  Ju/y, 
1827,  and  therefore  within  a  year  and  seven  months 
from  the  discovery  of  the  fraud. 

Here  it  is  important  to  ascertain  whether  William 
Trenehnrd  knew  the  real  state  of  the  case  at  the  time. 
The  conveyance  was  executed  in  1823,  and  the  bill  was 
filed  in  1859;  but  the  conveyance  was  not  the  sole 
transaction,  it  was  merely  carrying  into  effect,  with 
some  variations,  the  previous  agreement  entered  into 
between  the  parties ;  for  it  appears  that  the  agreement 
between  Mr.  Trenchard  and  Mr.  Henning  was  entered 
into  so  early  as  Aprils  1807,  but,  for  the  purpose  of 
keeping  the  transaction  concealed  from  his  uncle,  from 
whom  William  Trenchard  had  great  expectations,  it  was 
agreed  that  the  arrangement  should  remain  incomplete 
for  six  years.  There  was  a  similar  agreement  in  1813, 
when  John  Trenchard  was  still  alive,  so  that  the  pur- 
chase could  not  then  be  carried  into  effect.  After  the 
death  oi  John  Trenchard,  in  1820,  the  transaction  was 
completed  by  the  deed  of  conveyance  of  1823.  There 
having  been  a  reasonable  certainty  or  a  great  probability 
that  John  Trenchard  would  discover  the  transaction  if 
carried  into  effect,  various  devices  appear  to  have  been 
resorted  to  for  postponing  the  completion  of  the  sale,  and 
•for  the  purpose  of  concealing  it  from  John  Trenchard, 
It  is  not  too  much  to  say,  that  a  person  who  sells  his 
estate  under  these  circumstances  cannot  expect  to  obtain 
the  same  price  for  it  as  he  would  obtain  by  a  sale  in  open 
market.  It  was  a  covert  sale,  and  the  purchaser  was  to 
join  in  concealing  it,  in  order  that  a  wealthy  relative  of 

the 
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1861.       the  vendor  might  not  discover  it  and  in  consequence 
^^^^'^^^      leave  him  nothing  by  his  will.    The  farm  was  let  at 
Clahricakob  '^^OL  a  year,  and   William  Trenchard  had  a  perfect 
*'  knowledgeof  the  value  of  the  property  when  he  entered 

into  this  contract  in  1823^  but  he  appears  to  have  con- 
tinued Mr.  Henning  as  his  solicitor  for  three  years  after- 
wards, and  I  do  not  think  that  time  began  to  run  while 
he  was  under  the  influence  of  Mr.Henning  as  his  solici- 
tor. But  in  1826  he  discharged  Mr.  Henning,  and  put 
himself  in  the  hands  of  other  solicitors,  and  was  in- 
formed that  this  transaction  might  be  set  aside ;  but 
he  takes  no  proceedings  for  that  purpose  for  two  years, 
when  Mr.  Henning  died,  nor  during  the  next  year  that 
he  survived  him.  It  would,  therefore,  have  been  im- 
possible, if  William  Trenchard  had  lived  to  this  time 
and  had  been  the  Plaintiff  in  this  suit,  for  the  Court  to 
have  listened  to  him  and  set  aside  the  sale,  thirty  years 
after  the  death  of  Mr.  Henning,  being  altogether  a  lapse 
of  thirty-three  years,  during  which  he  had  known  every- 
thing relating  to  the  transaction. 

How  can  the  Plaintiffs  avoid  the  consequences  of  the 
fact  that  they  claim  through  and  under  WUliam  Tren- 
chords  and  are  bound  by  all  that  he  was  bound  by?  If 
William  Trenchard  did  not  think  fit  to  seek  to  set  aside 
the  transaction  during  the  three  years  he  lived,  after  lie 
had  full  knowledge  of  his  rights,  and  if  it  would  be 
totally  impossible  for  him  to  set  it  aside  now,  the 
devisees  cannot  now  say,  we  can  do  that  which  he,  if 
living,  could  not  have  done. 

I  am  of  opinion,  that  it  is  impossible,  consistently 
with  views  always  taken  of  these  matters  and  the 
rules  established  to  prevent  the  disturbance  of  titles, 
after  so  long  an  acquiescence  (for  I  must  treat  it  as 
such)  to  set  aside  this  transaction. 

I  am 
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I  am  satisfied  I  cannot  give  any  relief  in  this  suiti 

and  I  must  dismiss  this  bill ;  but  I  have  not  made  up 

my  mind  whether  I  can  give  the  Defendant  any  costs  CLAHBicAftDc 

of  suit.     On  this  point  1  am  desirous  of  hearing  the  ^ 

_^   -      ,  Hbmiiino. 

Defendant. 


Sir  Hugh  Cairns  was  then  heard  as  to  costs,  and  he 
contended  that  the  evidence  proved  the  perfect  fairness 
'  of  the  transaction,  and  that  full  value  had  been  given 
for  the  property. 


The  Master  of  the  Rolls. 

I  have  read  these  papers,  and  I  am  of  opinion,  upon  July  22. 
the  evidence,  that  the  Defendant  has  made  out  that  full 
consideration  was  given  for  this  property  in  1807.  It 
is  a  very  severe  task  for  a  Defendant  to  establish  this 
more  than  fifty  years  after  the  transaction  took  place, 
and  nearly  forty  years  after  the  conveyance  of  the  pro- 
perty, but  I  think  he  has  accomplished  it. 

In  the  first  place,  I  consider  that,  notwithstanding 
any  lapse  of  time,  the  Court,  in  cases  of  this  descrip- 
tion, casts  on  the  purchaser  the  burthen  of  proving  the 
value  of  the  property ;  and  this  being  a  purchase  by  a 
solicitor  from  his  client,  the  Court,  whatever  length  of 
time  may  have  elapsed  since  the  purchase,  requires  the 
solicitor  to  prove  that  he  gave  his  client  the  full  value. 
But  though  it  may  be  of  opinion,  that  in  consequence 
of  the  lapse  of  time,  or  the  acquiescence  of  the  Plaintiff 
or  the  persons  under  whom  he  claims,  the  bill  must 
be  dismissed,  yet,  if  it  is  not  satisfied,  by  proof,  of  the 
propriety  of  the  transaction  at  the  time,  it  will  not  give 

the 
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1861.  the  DeFendant  the  costs  of  the  suit.     What  I  have^ 

^■**>^*'^  therefore,  to  consider  is,  whether  if  this  were  a  recent 

Clanricardb  transaction  and  had  only  taken  place  two  or  three  years 

,,    V*  ago.  the  evidence  satisfied  me  that  the  full  value  was 

UeMMINO.  .  n  t  i-w  •  T  t 

given  for  the  property.  On  that,  I  must  repeat,  that 
the  evidence  does  shew  me,  that  the  full  value,  so  far  as 
I  can  judge,  was  given  at  the  time.  It  is  obvious,  that 
it  is  scarcely  possible  to  find  persons  to  speak  to  what 
was  the  value  fifty  years  ago,  and  it  is  difficult  to  form 
any  just  estimate  from  the  opinion  of  surveyors  as  to* 
ils  present  value. 

I  His  Honor  stated  the  evidence  on  which  his  conclu- 
sion was  founded^  and  proceeded:"] — 

It  is  also  to  be  observed,  that  in  this  transaction  the 
first  agreement  took  place  in  1807,  and  it  is  a  strong 
circumstance,  that  the  vendor  never  seems  to  have  been 
desirous  of  retiring  from  it,  and  carried  it  into  effect  six- 
teen years  afterwards,  that  is,  in  1823.  In  this  state  of 
circumstances,  there  being  no  evidence  on  the  other 
side,  I  think  I  am  bound  to  give  the  Defendant  the 
benefit  of  his  evidence,  and  to  hold  that  it  is  made 
out  that  the  full  value  was  given  for  the  property. 

I  must  dismiss  the  bill  with  costs. 
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JONES  V.  SOUTHALL. 

April  17. 
TN  June,  1842,   Catherine  Wood  married   Benjamin  Upon  a  marri- 

•^     Crane  in  Scotland;  but  the  marriage  afterwards  pfo^Jly '^fj^*' 

turned  out  to  be  invalid,  in  consequence  of  Catherine  tettled  on  ber- 

.  Wood  being  the  sister  of  Benjamin  Crane's  deceased  marriage,  and 
^ifg^  aflerwardi  on 

certain  trtists, 
and  giving  her, 

There  was  no  issue  of  the  marriage,  and  Benjamin  I"  '^®  *j®"*  °^* 

®  '  •'  her  pre-deceas- 

Crane  died  in  December,  1846;  Catherine  Crane  sur-  ingherhus- 
vived  him,  and  died  in  1867.    The  question  in  the  cause  ^^|J|^hr  ^"^ 

arose  as*  to  the  disposition  of  her  property  by  her  will  property  by 
-      ^-  .  "  will.     Shortly 

under  these  circumstances : —  after  the  mar- 

Prior  to  the  marriage,  a  settlement  was  executed  by  midea  wilf  ^ 

Mr.  and  Mrs.  Crane,  dated  the  27th  of  June,  1842.     It  appointing  and 

•  •11  bequeathing 

recited  "  that  a  mamage  had  been  agreed  upon  and  was  the  property 

intended  shortly  to  be  solemnized    between  Benjamin  ^ugband'i^^*'^ 

Crane  and  Catherine  Wood,  and  that  upon  the  treaty  family.    She 

for  the  said  intended  mamage,  it  had  been  proposed  higband  and 

and  agreed,"  that  several  sums,  amounting  together  to  *^«  marriage 

1  ^    /%rx/x«  1       n,  r^/^/^l  i  t   i       i  •  i  tumcd  OUt  tO 

between   5,000/.   and   6,000/.,  should   be   assigned  to  be  void.  Held, 
trustees,  upon  the  trusts  after  mentioned,  and  this  pro-  t^*  "otwith- 
perty  was  thereby  and  by  a  cotemporaneous  deed,  trans-  power  bad 
ferred  to  trustees  on  the  following  trusts : — in  trust  for  S^J^if/'^as'a 
Catherine  Wood,  in  the  meantime  and  until  the  solem-  valid  disposi- 
nization  of  the  said  intended  marriage,  and  from  and  settled  pro- 
afler  the  solemnization  thereof,  upon  trust  during  the  P^"^^}'* 
joint  lives  oi  Benjamin  Crane  and  Catherine  Wood,  to 
pay  the  dividends,  interest,  &c.  to  Catherine  Wood,  for 
her  separate  use,  without  power  of  anticipation.     And 
after  the  decease  of  either  of  them,  Benjamin  Crane  and 
Catherine  Wood,  upon  trust  to  pay  the  dividends,  inter- 
est, 
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1861  •  est,  &c.  unto  the  survivor  of  them  Benjamin  Crane  and 
Catherine  Wood,  during  his  or  her  life.  And  from  and 
after  the  decease  of  the  survivor  of  them,  Benjamin 
Crane  and  Catherine  Wood,  in  trust  for  the  children  of 
the  said  intended  marriage,  in  manner  therein  men- 
tioned ;  and  if  there  should  not  be  any  child  or  children 
of  the  intended  marriage,  then  the  trustees  were  to 
stand  possessed  of  the  said  trust  moneys,  stocks,  funds, 
securities  and  premises  upon  the  trusts  following,  (that 
is  to  say,)  in  case  Catherine  Wood  should  survive  Ben- 
jamin Crane,  then,  from  and  after  his  death  and  such 
failure  of  children  as  aforesaid,  in  trust  for  Catherine 
Wood, her  executors,  administrators  and  assigns;  Imt  if 
Catherine  Wood  should  die  in  the  lifetime  of  Benjamin 
Crane,  then,  from  and  after  his  death  and  such  failure 
of  children  as  aforesaid,  in  trust  for  such  person  or 
persons,  for  such  estate  or  estates,  interest  or  interests, 
in  such  parts,  shares  and  proportions,  manner  and  form, 
as  Catherine  Wood,  by  any  deed  or  writing,  or  by  her 
last  will  and  testament  in  writing,  or  any  codicil  or 
codicils  thereto,  to  be  respectively  executed  by  her  in 
the  presence  of  and  attested  by  two  or  more  witnesses, 
should,  notwithstanding  coverture,  direct  or  appoint, 
give  or  bequeath  the  same,  and  in  default  of  such  direc- 
tion or  appointment,  gift  or  bequest,  and  so  far  as  the 
same  if  incomplete  jshould  not  extend,  in  trust  for  such 
person  or  persons  as,  at  the  decease  of  Catherine  Wood, 
would  have  been  entitled  to  her  personal  estate  under 
the  Statutes  of  Distribution,  in  case  she  had  died  un« 
married  and  intestate,  and  without  issue. 

Shortly  after  her  marriage  Catherine  Crane  made  a 
will  dated  the  4th  of  October,  1842,  which  was  as 
follows : — "  I  Catherine  Crane,  wife  of  Berif,  Crane, 
of  the  city  of  Worcester,  hop  merchant  (late  Catherine 
Wood,  spinster)  do  make,  publish  and  declare  this  to 

be 
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be  my  last  will  and  testament  in  manner  rollowing,  that  1861. 
is  to  say : — whereas  by  the  settlement  made  previous  to 
and  in  contemplation  of  my  marriage  with  my  said  dear 
husband  Benjamin  Crane,  bearing  date  the  27th  day  of 
June  last  past/*  &c.  [stating  the  effect  of  it  and  her 
power  of  appointment  after  the  decease  of  her  husband 
in  case  of  his  surviving  her  and  she  should  leave  no 
child]  :  "  Now  I  do  hereby  ratify  and  confirm  the  said 
settlement,  and  in  pursuance  and  exercise  of  the  power 
thereby  reserved  to  me  and  of  all  other  powers  enabling 
me  in  this  behalf,  I  do,  by  this  my  last  will  and  testa- 
ment, executed  in  the  presence  of  and  attested  by  the 
two  credible  persons  whose  names  are  hereunto  sub* 
scribed  as  witnesses,  direct  and  appoint,  that  WiUiam 
Plumptre  Orape  and  Edward  Souihall,  or  other  the 
trustees  or  trustee  for  the  time  being  of  the  said  settle- 
ment, do  and  shall  stand  possessed  of  and  interested  in 
all  and  singular  the  trust  moneys  comprised  in  such 
settlement,  and  the  securities  on  which  the  same  shall 
be  invested,  from  and  after  the  decease  of  the  said 
Benjamin  Crane  and  such  failure  of  issue  as  in  the  said 
settlement  mentioned,  in  trust  for  such  of  the  several 
persons  hereinafter  named  as  shall  be  living  at  the  time 
of  the  decease  of  the  said  Benjamin  Crane,  and  in  the 
parts,  shares  and  proportions  hereinafter  also  mentioned, 
to  whom  I  give  and  bequeath  the  same  accordingly, 
(that  is  to  say,)  to  my  cousin  Pamela  Lipscombe,  600/.,*' 
kc.  [Then  followed  other  legacies.]  *^  And  as  to  the 
residue  of  the  trust  moneys  and  personal  estate  com- 
prised in  the  said  settlement,  from  and  after  payment 
of  the  said  legacies  (which  I  direct  to  be  paid  at  the 
end  of  six  months  after  the  decease  of  the  said  Ben* 
jamin  Crane)  and  the  expense  of  proving  this  my  will, 
I  do  hereby  give  and  bequeath  one  moiety  thereof  to 
such  person  or  persons  as  my  said  dear  husband  Ben- 
jamin  Crane  shall,  by  deed  or  will,  direct  or  appoint, 

and 
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and  in  default  of  appointment,  to  his  next  of  kin,  and 
the  other  moiety  thereof  to  my  sisters/*  Jemima  Wood 
and  Ann  Jones.  And  she  appointed  Soutliall  and 
Huxley  her  executors. 

Benjamin  Crane  died  in  December,  1846;  there  was 
no  issue  of  the  marriage. 

Catherine  Crane  having  died  in  1867,  without  having 
altered  or  revoked  her  will.  Unlimited  probate  was, 
after  opposition,  granted  to  the  executors  of  her  will  by 
her  Majesty's  Court  of  Probate  (a),  and  letters  of  admi- 
nistration, which  had  been  granted,  were  recalled,  on  the 
ground  that  Catherine  Crane,  otherwise  Wood,  was  a 
feme  sole  at  the  time  of  making  her  will. 

This  suit  was  instituted  by  Mrs.  Anne  Jones,  the  sole 
next  of  kin  of  Catherine  Crane,  against  the  executors 
of  her  will,  and  against  a  pecuniary  legatee  under  it, 
and  Sarah  Pardoe,  the  sole  next  of  kin  of  Benjamin 
Crane,  and  thereby  the  Plaintiff  submitted,  that  the 
appointments  and  dispositions  contained  in  the  will 
had  not  taken  effect,  and  that  the  executors  were 
trustees  in  equity  for  the  Plaintiff,  as  the  sole  next  of 
kin  of  Catherine  Crane.  That  the  gifts  and  dispositions 
contained  therein  were  made  in  execution  of  the  power 
in  the  settlement,  which  was  only  to  arise  upon  an  event 
which  never  happened,  namely  the  death  of  Catherine 
Crane  in  the  lifetime  of  Benjamin  Crane,  and  that 
consequently,  by  the  death  of  Benjamin  Crane  in  her 
lifetime,  such  power  never  arose.  That  the  gifts  and 
dispositions  were,  in  the  event  which  had  occurred, 
never  intended  to  operate  or  take  effect,  and  had  never 
operated  or  taken  effect.     That  either  the  marriage  was 

sufficiently 
(fl)  Southall  V  Jones,  5  Jur  (N.  S)  369. 
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BufEciently  solemnized  to  give  effect  to  the  trusts  of  the  1861. 
settlement,  or  if  not,  then,  that  as  the  marriage  was 
void,  the  settlement  and  deeds,  being  in  contemplation 
and  consideration  oF  such  marriage,  were  altogether 
invalid  and  void  both  at  law  and  in  equity,  and  that 
nothing  passed  to  the  trustees  thereby.  That  the 
appointments  and  dispositions  contained  in  the  paper 
writing  or  appointment  (except  the  appointment  of 
executors)  must  be  deemed  and  taken  as  part  and 
parcel  of  .the  settlement  and  the  trusts  thereof,  and 
must  be  held  good  or  bad  according  as  such  settlement 
and  trusts  were  operative  or  not. 

The  Defendant  Sarah  Pardoe  submitted  that  the 
will  of  Catherine  Wood  or  Crane  effectually  disposed 
of  all  and  singular  the  trust  moneys  and  personal 
estate  comprised  in  the  settlement,  and  that  so  far  as 
the  disposition  thereof  was  not  revoked  or  other- 
wise affected  by  the  testatrix  in  her  lifetime  and  by 
virtue  of  such  disposition,  she,  Sarah  Pardoe,  as  the 
next  of  kin  of  Benjamin  Crane  at  his  death  and  also 
at  the  death  of  Catherine  Wood  or  Crane,  was  entitled 
to  one  moiety  of  the  residue  of  such  trust  moneys  and 
personal  estate  after  payment  of  the  legacies  by  her 
will  made  payable  thereout,  so  far  as  such  legacies 
did  not  lapse  in  her  lifetime. 

Mr.  Follett  and  Mr.  T.  A,  Roberts,  for  the  Plaintiff, 
argued  that  both  the  power  in  the  settlement  and  the 
will  were  conditional  on  the  testatrix  dying  in  the  life 
of  Mr.  Crane,  and  that  it  was  her  intention  that  the 
will  should  only  operate  in  the  event  of  Mr.  Crane 
surviving  her.  That  the  case  resembled  Parsons  v. 
Lanoe{a\  where  the  testator  disposed  of  his  property 
by  will  "  if  he  died  before  his  return  from  his  journey 

to 
(fl)  1  Ve$.  sen.  189. 
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186L  ^o  Ireland,'  and  Lord  Hardwicke  held,  that  it  was  a 
provisional  contingent  disposition.  So  in  Sinclair  v. 
Hone  (a),  a  similar  construction  was  given  to  a  codicil 
expressed  thus,  **  In  case  I  die  before  I  join  my  beloved 
wife/'  although  it  had  been  proved  in  the  Ecclesiastical 
Court.  That  this  will,  therefore,  had  no  operation  on 
the  property  subject  to  the  power ;  Trimmell  v.  Fell  (6). 
That  her  intention  was  confirmed  by  this  circumstance 
that  she  survived  eleven  years  and  did  nothing  to 
confirm  the  will. 

Secondly.  That  the  effect  of  the  bequest  to  the 
husband,  who  had  both  a  life  estate  and  a  power  of 
appointment  and  a  limitation  to  his  next  of  kin,  was, 
to  give  him  an  absolute  interest,  which  lapsed  by  his 
death  in  his  wife's  lifetime. 

They  also  cited  Roach  v.  Wadham  (c) ;  Langley  v. 
Brown  {d))  Barnes  v.  Vincent  {e);  Sag.  Pow.  (/). 

Mr.  R.  Palmer  and  Mr.  Archibald  Smith,  for  Sarah 
Pardoe,  insisted  that  the  question  had  been  settled  by 
the  decision  of  the  Court  of  Probate,  when  probate  was 
granted  to  this  instrument ;  Southall  v.  Jones  (g).  That 
the  bequest,  if  ineffectual  through  the  power,  was  made 
good  out  of  the  testatrix's  interest;  Bobbins  v.  Bow- 
man (h).  Thus,  in  Habergham  v.  Vincent  (t),  it  was 
said  by  Mr.  Justice  Wilson,  ''The  general  rule  is,  that 
when  a  man  has  expressed  a  clear  intention  to  dispose 
of  his  estate,  and  has  taken  an  ineffectual  mode  of 
doing  it,  yet,  if  the  instrument  can  be  construed  in 
another  manner,  so  as  to  effectuate  his  intention,  the 
ceremony  is  matter  of  form,  and  the  substance  shall  be 

carried 

(fl)  6  Fei.  607.  (/)   Vol.  1,  jtage  451  {fiih  td.) 
(6)  16  Bcav,  537.  {g)  5  Jur.  (N.  S  )  869. 

(c)  6  £asr,  289.  (A)  8  Atk.  408. 

id)  2  Aik.  195.  (•)  2  Vet.  jun.  226. 

(€)  5  Moort^i  P.  C.  C.  201. 
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carried  into  execution,  if  it  may  by  law."  So  in  Cross  1861. 
T.  Hudson  (ja),  where  a  testator  professed  to  execute  a 
power  which  had  ceased.  Lord  Thurlaw  observed, 
*'  Here  the  will  refers  to  the  power,  and  though  it  goes 
on  with  some  words  more  general,  as  to  'all  powers 
and  authorities  enabling  me  thereto,'  yet,  to  be  sure, 
technically  speaking,  the  power  does  not  apply  to  the 
sort  of  interest  which  ownership  gives.  But  the  tes- 
tator, in  this  case,  has  charged  the  estate  with  a  burthen 
which  his  interest  enabled  him  to  lay  on  the  estate, 
though  his  power  properly  speaking  was  gone."  Here 
there  was  a  trust  for  Mrs.  Crane  until  her  marriage  with 
Mr.  Crane^  which  never  really  took  effect,  and  that  this 
interest  therefore  supplied  any  deficiency  in  the  power. 

Great  care  seems  to  have  been  taken  in  framing  this 
will,  so  as  to  be  effectual.  The  testatrix  is  described  as 
the  wife  of  Benjamin  Craven^  late  Catherine  Wood, 
spinster,  and,  to  prevent  any  doubt,  she  recites  and 
ratifies  her  settlement,  and  she  appoints  the  property, 
and  then  repeats  her  disposition  in  the  form  of  a  be? 
quest, — •*  to  whom  I  give  and  bequeath  the  same  ac- 
cordingly." 

The  Master  of  the  Rolls  stopped  them  as  to  the 
second  point. 

Mr.  Shapter  and  Mr.  Freeman  for  the  executors. 

Mr.  Swan  for  the  legatee. 

Mr.  FoUett  in  reply. 

The  Mastbb  of  the  Rolls. 

In  this  case,  a  lady  went  through  the  ceremony  of 
marriage  with  a  person  with  whom,  by  law,  she  was  in- 
capable 
(«)  3  Brp.  C.  C.  34 

o2 
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1861.  capable  of  contracting  a  marriage,  and  on  that  occasion, 
she  made  a  settlement  of  all  her  property,  which  I  must 
assume  to  be  a  good  and  valid  voluntary  settlement. 
SouTHALL.  In  that  settlement  she  reserved  to  herself  the  power  of 
disposing  of  the  property  in  a  particular  manner,  in  the 
event  of  her  predeceasing  her  husband.  She  afterwards 
executed  an  instrument  by  which  she  professed  to  exe- 
cute that  power,  which,  however,  never  arose.  The  power 
being  to  appoint  either  by  deed  or  will,  she  executed  it 
in  this  way:—  She  recites  that  power,  she  confirms  the 
settlement  by  that  '*  her  last  will  and  testament,"  and 
appoints  all  the  settled  property  in  a  particular  manner 
among  certain  persons. 

I  am  now  asked  to  hold,  that  because  this  could  not 
operate  as  an  execution  of  the  power,  it  does  not  operate 
as  a  will.  But  I  am  of  opinion,  that  this  was  a  per- 
fectly good  will,  the  lady  was  a  feme  sok  at  the  time, 
and  she  had  an  undoubted  power  to  dispose  of  the 
whole  of  her  property,  whether  in  the  settlement  or  not. 
The  will,  therefore,  took  effect  on  the  property  which 
she  had  at  her  death.  This  consisted  of  two  sorts,  the 
property  in  the  settlement  and  the  property  not  in- 
cluded in  the  settlement,  and  she  specifically  disposes 
of  the  property  included  in  the  settlement  in  a  par- 
ticular manner.  It  is  impossible  to  say,  upon  the 
authority  of  any  of  the  cases  cited,  that  the  will  is  not 
to  have  effect,  because  it  was  her  intention  only  to  exe- 
cute the  power ;  her  intention  was  not  only  to  make  a 
will,  but  also  to  dispose  of  the  property. 

I  am  of  opinion,  therefore,  that  her  interest  is  quite 
sufficient  to  feed  the  bequests  and  directions  contained 
in  the  will,  and  that  it  has  complete  operation. 

The  Court  of  Probate  was  quite  right  in  granting 

probate 
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probate  in  the  unlimited  and  unconditional  manner  it 
has  done,  and  in  the  ordinary  printed  form,  "  faithfully  to 
administer  the  same  by  paying  the  debts  of  the  de- 
ceased and  the  legacies  contained  in  the  will." 

It  has  been  usual,  in  some  cases,  as  in  IVimmeU  v. 
Fell  (a),  to  grant  administration  with  the  will  annexed, 
but  limited  to  such  property  as  by  the  settlement  she 
had  power  to  appoint  or  to  dispose  of.  But  in  those 
cases  the  testatrixes  were  married  women,  and  had  no 
power  to  make  a  will  during  coverture,  except  in  the 
form  of  an  appointment  But  here  the  testatrix  had 
full  power  to  make  a  will,  which  would  operate  on 
her  death  upon  the  whole  of  her  property  disposed  of 
by  it 

I  am  of  opinion,  that  the  Plaintiff's  case  fails,  and 
that  the  ordinary  administration  decree  must  be  made, 
but  I  can  make  no  declaration  of  the  rights  of  the 
legatees  at  present 

(a)  16  Bern.  537. 
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March  8. 


In  re  NEWMAN. 


Agreement  by  TN  Mat/,  I860,  Miss   Glitsenstein  applied  to  some 
receWeTfixed  Solicitors  to  procure  her  a  loan  of  900Z.  on  a  mort- 

sum  for  cosu    gage  of  a  reversionary  interest  in  a  sum  of  stock  in 
for  business        ^ 
hereafter  to  be  Oourt, 
done  is  not 

clllnl"  who  is  ^      ^^^  solicitors  agreed  to  do  this,  on  receiving  a  gross  sum 

notwithstaod-    of  35/.  for  their  costs.    The  money  was  obtained  by  the 

uifde??r^enti-  solicitors  from  a  client  and  was  paid  over  by  them  after 

tied  to  an  order  retaining  the  35/.,  and  without  delivering  any  bill  of 

of  Court  for 

the  delivery  of   COStS. 

a  bill  of  costs 

ation.**  *""  "^^^  solicitors  having  refused  to  deliver  a  bill  of  cotts, 

Zouiid  Oliisenttein,  on  the  28th  of  Jiu/y,  I860,  obtaibed 

ex  parte  the  common  order  for  the  delivery  and  taxation 

of  the  solicitors'  bill. 

Mr.  Rogers  now  moved  to  discharge  the  order,  on  the 
ground  of  the  suppression  of  the  facts  in  obtaining  it; 
the  Petitioner  having  omitted  to  state,  that  there  had 
been  a  special  agreement  to  pay  a  fixed  sum  for  the 
costs,  and  that  the  solicitors  had,  in  consequence  of  the 
payment  of  35/.,  given  a  guarantee  for  the  mortgage. 
He  argued  that  the  bill  could  not  be  taxed  while  the 
agreement  subsisted. 

Mr.  C.  Brown,  contra,  was  not  called  on. 


The  Master  of  the  Rolls. 

This  agreement  is  illegal,  it  is  for  the  payment  of  a 
fixed  sum  for  costs  not  incurred.  There  is  no  question 
as  to  setting  it  aside,  and  it  is  not  necessary  to  institute 

any 
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any  proceedings  in  this  Court  for  that  purpose;  it  is  bad        1861. 
on  the  face  of  it.    This  case  cannot  be  treated  as      ^*^v^/ 

In  r« 

analogous  to  those,  in  which,  after  the  costs  have  been  ^kwman. 
incurred,  the  aiQount  is  put  down  at  a  gross  sum  and 
paid  without  a  bill,  which  is  treated  as  payment;  nor  is 
it  like  those  cases  where  the  client,  after  costs  have  been 
incurred,  agrees  to  pay  a  certain  amount.  This  is  an 
agreement  that  the  costs  shall  be  a  certain  sum,  and  is 
simply  illegal,  and  if  it  had  been  in  writing  it  would  be 
mere  waste  paper;  it  is  merely  idle  and  amounts  to 
nothing.  No  bill  having  been  delivered  to  the  client,  she 
has  a  right  to  have  one  delivered,  and  to  have  it  taxed. 

The  motion  must  be  dismissed  with  costs. 


Note.— Krg.  Lib.  1861,  B.,/oL  552. 


PERFECT  17.  LANE. 

Jii/y23,24,27. 
/T^HIS  suit  was  instituted  to  set  aside  a  purchase  of  a  The  purchase 
■*-      contingent    reversionary    interest,    after   it    had  gionarylntercst 

fallen  into  possession.  supported, 

though  the 
consideration 

The  testatrix,  who  died  in  1840,  devised  her  freehold  San"the*aver- 

estate  at  Evercreech.  and  all  other  her  real  and  personal  ««®  of  *^«  *»'»- 

mated  Talu- 
estate,  to  trustees,  upon  trust  to  convert  her  personal  ationsofthe 

estate,  and  at  their  discretion  (but  during  the  life  of  her  JJ^f^"^/'* 
daughter  Mrs.  Perfect^  with  her  consent)  to  sell  her  that  the  in- 
real  estate,  and  upon  trust  to  pay  the  rents  and  income  iut^ct^^a 
to  Mrs.  Perfect  for  life,  and  after  her  decease  to  stand  chancery  suit, 
possessed  of  the  real  and  personal  estate  in  trust  for  the  ^^^  affected 

children  »'« '^"J"^- 
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children  of  Mrs.  Perfect  who  should  be  then  living. 
The  testatrix  empowered  the  trustees  to  invest  her  per-^ 
sonal  estate  in  freeholds  or  in  leaseholds  for  a  term  of 
which  sixty  years  were  unexpired. 

In  DecemheTy  1856,  a  suit  of  Perfect  v.  Stockwell 
was  instituted  in  this  Court,  by  Mrs.  Perfect  and  one  of 
her  daughters,  against  Stockwell^  the  then  surviving 
trustee  of  the  will,  and  others,  for  the  purpose  (amongst 
other  things)  of  ascertaining  of  what  the  trust  estates 
under  the  said  will  consisted,  and  of  taking  the 
accounts  thereof,  and  also  for  the  appointment  of  new 
trustees  and  for  the  administration,  so  far  as  might  be 
necessary,  of  the  trusts  of  the  will.  A  decree  was 
made  in  the  suit  in  March^  1857. 

Mrs.  Perfect  had  six  children,  the  eldest  of  whom 
was  the  Plaintiff  William  H.  Perfect  (a  barrister),  who 
was  born  in  December,  1826.  In  1856,  the  Plaintiff 
being  in  want  of  money,  borrowed  1,000/.  from  the 
Mutual  Assurance  Company  on  the  security  of  his  rever- 
sionary interest  and  a  life  policy. 

In  April,  1867,  the  half-year's  interest  due  to  the 
Mutual  Assurance  Company  being  in  arrear,  the  com- 
pany threatened  to  dispose  of  the  Plaintiff's  reversion- 
ary interest  by  auction,  and  advertised  the  same  for 
sale.  The  Plaintiff  thereupon,  through  his  solicitor, 
submitted  proposals  for  the  sale  of  it  to  six  several  re- 
versionary interest  societies,  by  most  of  whom  it 
was,  on  various  grounds,  rejected,  and  the  Norwich 
Union  Reversionary  Interest  Company  alone  made 
an  offer  to  purchase.  The  proposal  to  the  latter  com- 
pany was  written  on  a  form  supplied  by  the  company, 
and  the  Plaintiff  thereby  proposed  to  sell  for  1,800/.: — 
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"  a  contingent  reversion  of  one-sixth  or  other  share  of 
the  under-mentioned  Bank  Stock  and  freehold  and  lease- 
hold estates  and  moneys  invested  as  follows: — 

''  4,236/.  Bank  Stock  of  the  estimated 

value  of £8,744    0    0 

''A  leasehold  messuage,  No.  11,  Pul- 

teney  Street,  Bath,  let  at  100/.  per 

annum  of  the  estimated  value  of  •  1,000  0  0 
"  A  freehold  estate  at  Evercreech,  in  the 

county  of  Somerset,  of  the  estimated 

value  of 1,800     0    0 

**  A  freehold  estate  at  Baghury,  in  the 

county  of  Somerset,  purchased  in 

1846  for 6,000    0    0 

"  A  freehold  estate  at  Evercreech  Park, 

in  the  county  of  Somerset,  pur- 
chased in  1846,  for 14,250    0    0 

**  A  freehold  estate  comprising  two  fields 

called   Elbow  Field  and   Quarry 

Ground,  in  the  county  of  Somerset, 

purchased  in  1848  for 654    3  10 

*'  Freehold   ground   rents  at  Brighton 

purchased  in  1848  for 3,900    0    0 

"£36,248    3  10 
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"  The  above  property  is  divisible  on  the  death  of  the 
vendor's  mother,  now  aged  fifty-four  years,  amongst  her 
children,  six  of  whom  are  living,  and  contingent  upon 
the  vendor,  now  aged  thirty  years,  surviving  her." 

"  The  Bank  Stock  is  standing  in  the  name  of  the 
Accountant-General  of  the  Court  of  Chancery  to  the 
credit  of  the  cause  Perfect  v.  Stockwell,  and  the  estates 
are  vested  in  the  name  of  Mr.  Thomas  Stockwell,  the 
surviving  trustee.    The  suit  is  instituted  for  the  purpose 

of 


1861. 
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1861.  o(  taking  the  trustees'  accounts,  and  for  the  appoint- 
ment of  new  trustees.  A  succession  duty  of  1/.  per 
cent,  will  be  payable  on  the  division  of  the  estate.*' 


Perpect 

V. 

Lane. 


After  a  long  discussion^  the  company  agreed  to  give 
ly560Z.  for  the  Plaintiff's  reversionary  interest,  and  an 
agreement,  dated  the  27th  of  July,  1857^  was  entered 
into  to  that  effect.  A  delay  took  place  in  completing, 
and  a  reduction  of  60/.  was  agreed  to  be  made  on  the 
purchase-money  in  consequence  of  an  error  as  to  rental. 
The  company  offered  to  give  up  the  purchase,  but  ulti- 
mately the  one-sixth  contingent  reversionary  share  was, 
by  indenture  of  the  4th  of  March,  1858,  conveyed  by  the 
trustees  of  the  Mutual  Assurance  Company  and  by  the 
Plaintiff  to  the  trustees  of  the  NorwicTi  Union  Rever- 
sionary  Interest  Company  in  consideration  of  1,500/. 
then  paid. 

Mrs.  Perfect,  the  tenant  for  life,  died  on  the  12tb  of 
August,  1859,  and  the  Plaintiff's  interest  then  fell  into 
possession. 

The  Plaintiff  instituted  this  suit  in  August,  1860, 
against  the  trustees  of  the  Norwich  Union  Reversionary 
Interest  Company,  to  set  aside  the  purchase,  on  the 
ground  that  the  Defendants  had  not  paid  the  fair 
market  value  of  the  reversionary  interest. 

The  estimates  of  value  given  by  the  witnesses  were, 
as  usual,  different  in  amount.  The  average  of  the 
values,  according  to  the  Plaintiff's  nine  witnesses  (con- 
sisting of  four  auctioneers,  four  actuaries  and  a  land 
surveyor),  was  1,916/.  at  6/.  per  cent.,  and  2,142/.  at  5/. 
per  cent. 

The  average  of  the  values  according  to  the  De- 
fendants' seven  witnesses  (consisting  of  four  actuaries, 

two 
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two  auctioneers  and  the  Aolicitor  of  a  reversionary  in-       1861. 
terefit  society)  was  1^375/. 

The  effect  of  the  existing  chancery  suit  on  the  value  did 
not  appear  to  have  been  regarded  by  the  Plaintiff's  wit- 
nesses^ who,  in  cross-examination,  stated  as  follows  :  — 

Mr.  Rattray^  an  actuary,  said :  ''  It  would  have 
affected  my  valuation,  if  I  had  known  that  there  was 
a  chancery  suit  about  it,  and  I  should  have  been  unable 
to  estimate  the  deductions  to  be  made  on  account  of  the 
costs  of  a  chancery  suit  then  pending.*'  ''A  pending 
chanceiy  suit  would  probably  prevent  a  purchase 
altogether,  the  only  fear  of  a  chancery  suit  would  be  as 
to  the  costs  coming  out  of  the  estate.*' 

Mr.  Edmund  Robins^  an  auctioneer,  said  in  his 
cross-examination :  **  If  it  had  come  out  in  the  sale 
room,  that  unascertained  costs  in  a  chancery  suit  had  to 
be  deducted  from  the  principal,  that  would  have  affected 
the  bidding." 

Mr.  Shuttleworlh,  another  auctioneer,  said,  on  his 
cross-examination:  '^The  fact  of  the  unascertained 
costs  of  a  chancery  suit  having  to  be  paid  out  of  the 
principal  might  probably  prevent  a  bid.  I  should  not 
have  tried  to  sell  it  in  such  a  case  at  all,  I  should 
have  tried  to  ascertain,  first,  what  the  costs  were;  that 
case  frequently  occurs.  I  think  it  very  likely  I  should  not 
have  got  a  bid  for  it  if  the  costs  were  unascertained.*' 

tAv.BeadeU,  another  auctioneer,  in  his  cross-examina- 
tion said :  '^  I  cannot  say  what  would  have  been  the 
amount  of  my  calculation,  if  I  had  known  that  the  un- 
ascertained costs  of  a  chancery  suit  would  have  had  to 
be  deducted.  That  fact  would,  in  my  opinion,  render 
property  of  this  kind  less  saleable.  I  think  it  very 
unlikely  that  I  should  have  got  a  bid  for  this  property,  if 

it 
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186L       it  had  come  out  in  the  sale  room  that  it  was  liable  to 
such  a  charge.*' 

Mr.  Lloyd  and  Mr.  Renshaw  for  the  Plaintiff. 

Mr.  Selwyn  and  Mr.  Walford  for  the  Defendants. 

Edwards  V,  Burt  {a)]  Salter  v.  Bradshaw(b);  Foster 
V.  Roberts (c);  Bromley  v.  Smith  {d);  Shelly  v.  Nash{e), 
were  cited. 

The  Master  of  the  Rolls. 

This  is  one  of  a  class  of  cases  which,  of  late  years, 
have  come  very  frequently  before  the  Court,  namely,  a 
suit  to  set  aside  the  sale  of  a  reversion  made  by  the 
Plaintiff  to  the  Defendants;  and  the  rules  of  equity 
upon  this  subject  being  peculiarly  strict,  it  is  necessary 
to  examine  very  carefully  into  all  the  facts  of  the  case, 
for  the  purpose  of  seeing  whether  this  transaction  can 
be  supported. 

The  principle  upon  which  the  Court  proceeds  is  not 
subject  to  any  doubt;  whether  it  is  bene6cial  to  the 
owners  of  reversions,  by  causing  them  to  obtain  a 
smaller  price  for  reversions  than  they  otherwise  would 
get,  is  not  a  matter  to  be  considered  by  me ;  I  have 
only  to  enforce  the  doctrines  of  the  Court  of  Equity. 
The  rule  is,  that  the  purchaser  must  prove  that  he  has 
given  the  full  and  ample  value  for  the  reversion  he  has 
bought 

These  cases  are  very  frequently  accompanied  by  a 

great 

(a)  2  De  O,,  M,  i  G.  55.  (d)  26  Beav.  644. 

(6)  26  Beav.  161.  (e)  3  Madd.  232. 

(c)  29  Beav,  467. 
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great  deal  of  what  canuot  properly  be  called  "  fraud/' 
but  by  purchasers  taking  advantage  of  the  difficulties 
in  which  the  owners  of  reversions  are  usually  placed,  and 
by  the  pressure  arising  from  that  circumstance.  But 
there  certainly  never  was  a  case  which  was  freer  from 
anything  of  that  sort  than  the  present. 

The  Defendants  the  Norwich  Reversionary  Interest 
Society  had  no  knowledge  or  acquaintance  at  all  with 
the  Plaintiff,  who  was  the  owner  of  a  reversion  of  one- 
sixth  of  various  properties,  consisting  partly  of  Bank 
Stock,  partly  of  freehold  lands  in  the  county  of  Somerset, 
partly  of  freehold  ground  rents  at  Brighton^  and  partly 
of  a  leasehold  house  at  Bath,  He  had  mortgaged  this 
property  to  The  London  Mutual  Life  Assurance  Com^ 
pany  in  1857,  and  the  interest  on  the  mortgage  being  in 
arrear,  they  insisted  upon  selling  the  property,  unless  the 
interest  was  duly  paid.  Thereupon,  the  Plaintiff  sought 
about,  in  every  possible  direction  that  he  could,  to  obtain 
money  for  the  purpose  of  paying  off  this  mortgage  and 
of  obtaining  the  most  he  could  for  the  reversion.  He 
applied  to  a  great  number  of  insurance  offices,  and  most 
of  them  declined  to  give  more  than  1,250/.  or  1,300/.;  he 
then  proposed  to  set  it  up  for  sale  by  auction,  which  was 
discountenanced,  apparently  for  some  very  good  reasons, 
and  ultimately,  having  asked  1,800/.  from  The  Norwich 
Reversionary  Interest  Society,  he  sells  it  to  them  for 
the  1 ,600/.  The  Reversionary  Interest  Society  does  not 
seem  to  have  been  at  all  desirous  of  having  the  bargain ; 
they  told  him,  after  the  agreement  had  been  entered 
into,  that  he  might  be  off  if  he  liked,  and  that  they  did 
'  not  wish  to  have  the  contract  carried  into  effect  at  all. 
Yet  it  was  completed  and  this  reversionary  interest  in 
this  undivided  sixth  was  conveyed  to  them,  and  the 
Plaintiff  duly  received  the  purchase-money  for  it. 

It 
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1861.  It  so  happened^  that  the  tenant  for  lifei  who  was 

fifty-five  or  fifty-six  years  of  age  at  the  time,  died  in 
1859,  at  a  much  earlier  period  than  could  have  been 
reasonably  expected,  and  instead  of  living  fourteen  or 
'  fifteen  years,  according  to  tlie  ordinary  average  of  the 
tables,  she  died  in  the  course  of  two  years  after  the 
transaction  had  been  completed.  On  looking  at  the 
evidence  this  is  clear,  that  the  Plaintiff  did  everything 
in  his  power  to  obtain  the  highest  price  for  his  interest, 
that  he  applied  to  many  reversionary  interest  societies 
to  purchase  it,  and  that  none  of  them  would  give  as 
much  as  this  society. 

Then  I  find  that  nine  of  the  most  eminent  and 
respectable  valuers,  gentlemen,  who  have  no  motive 
except  that  of  giving  an  accurate  valuation,  state  (taking 
the  average  of  their  calculations)  that  the  fair  value  of 
this  reversion  was  about  2,000/. 

But  I  think  there  is  one  very  material  circumstance, 
in  this  case,  which  not  only  explains  why  there  is  such 
a  great  difference  between  the  opinions  of  the  valuers 
on  both  sides,  but  also  the  great  difference  between  the 
value  at  which  these  gentlemen  place  it  and  the  full 
amount  which,  it  is  obvious,  the  Plaintifl'  was  able  to  get 
for  it.  That  circumstance  is,  that  the  subject  of  the 
sale  really  formed  part  of  a  chancery  suit;  and  although 
it  is  very  true  that  there  is  a  great  distinction  between  a 
litigious  suit  and  an  administration  suit,  and  that  this 
was  an  administration  suit,  yet  it  is  impossible  to  say 
that  questions  might  not  arise  between  the  parties, 
although  the  suit  might  be  a  perfectly  amicable  one, 
and  that  such  questions  might  require  u  great  expense 
to  work  out,  and  that  it  might  be  essential  to  obtain 
the  decision  of  the  Court  respecting  tliem,  before  the 
suit  could  be  finally  wound  tip  and  the  costs  ascertained 

and 
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and  paid.  With  the  knowledge  possessed  by  any  gen- 
tleman who  practices  in  this  Court,  I  think  he  would 
hesitate  in  purchasing  an  undivided  sixth  of  a  rever- 
sion,  which  was  the  subject  of  a  chancery  suit,  and  even 
though  the  security  might  be  undoubted,  without  making* 
a  very  considerable  deduction  from  the  strictly  calcu- 
lated value.  That  also  appears  to  be  the  opinion  of 
all  the  principal  witnesses  of  the  Plaintiff. 

Without  going  more  fully  into  the  case,  I  am  of  opi- 
nion that  the  Defendant  has  discharged  himself  of  the 
burde(4  which  lay  upon  him,  and  has  established  that 
he  really  did  give  the  full  and  fair  value  for  this  pro- 
perty at  the  time,  and  that  if  it  had  been  sold  by  auction, 
it  would  not  have  produced  the  amount  which  the  Ntrr- 
wich  Reversionary  Interest  Society  gave  for  it. 

The  circumstances  of  the  case  are  peculiar,  and  I 
cannot  doubt  that  it  is  the  unexpected  and  premature 
death  of  the  tenant  for  life  which  has  raised  the  question. 
If  the  lady  had  lived  to  the  mature  age  of  ninety,  this 
case  would  never  have  been  heard  of,  and  the  circum- 
stance of  its  having  proved  a  pro6table  investment  to  the 
Norwich  Reversionary  Interest  Society  has  no  doubt 
led  to  this  suit.  But  the  Plaintiff  is  a  gentleman  who 
was  perfectly  aware  of  what  he  was  about,  applying  to 
every  reversionary  interest  society  he  could  hear  of,  and 
doing  everything  he  could  to  raise  the  money,  and  at 
last,  after  repeated  refusals,  getting  one  society  who  re- 
luctantly (for  I  must  say  that  that  is  the  effect  of  the 
evidence)  consented  to  give  him  1,500/.  for  it.  The  re- 
version falls  in,  in  the  course  of  two  years,  and  he  then 
seeks  to  set  the  transaction  aside,  on  the  ground  that 
the  Defendants  have  not  given  him  the  full  and  fair 
price  for  it 


It 
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It  is  also  to  be  observed  that  in  these  cases  of  the 
sale  of  reversionary  interests,  the  Court  always  con- 
siders that  the  person  is  subject  to  some  pressure,  or 
else  he  would  not  sell  his  reversionary  interest,  but 
there  never  was  a  case  in  which  a  vendor  was  more  free 
from  pressure  on  the  part  of  the  purchaser  than  in  the 
case  of  this  Plaintiff. 

I  am  therefore  of  opinion,  that  the  Defendants  have 
discharged  themselves  of  the  burden  of  proof  which  is 
thrown  upon  them  by  the  rules  of  equity,  and  that  this 
bill  must  be  dismissed  with  costs. 

Note. — Affirmed  htf  the  Lords  Jdstica  on  the  21  st  of  December,  1861. 


THE  CITY  OF  LONDON  IMPROVEMENT  ACT. 

^7^^-  J5r»ar^e  HARDY. 

July  13.  ^ 

Atwtatorgave  npHE  testator,  with  a  view  to  make  the  division  of  his 
in  succenion, '  property  as  equal  as  possible  amongst  his  children, 

the  option  of     directed,  that  after  his  death  a  fair  valuation  should  be 

purchasing  his 

real  estate,  and  made  of  his  three  freehold  houses  in  the  city  of  London. 

while^therenu  ^^^  '^'®  ^'"  ^®^»  ^^^^  ^^^  property  should  be  succes- 
were  to  be  di-  sively  offered,  at  the  price  of  the  valuation,  to  two  of 
betwe^  them.  ^^^  children  jointly,  first  to  the  sons,  and  afterwards  to 
Before  an  the  daughters,  according  to  seniority;  and  that  if  all 
been  exercised,  the  children  refused,  the  price  was  to  be  reduced  and 
of  the  dil^^^^^^    ^^^  ^^^^  repeated.    Until  the  sale  should  be  completed, 

were  8tiU  in-     all  his  children  were  equally  to  participate  in  the  rents, 
fants,  a  cor- 
poration pur-  The 
chased  part  of 

the  I  roperty  for  public  improvements  under  compulsory  parliamentary  powers.  Held, 
that  the  shares  of  children  who  had  died  infants  remained  real  estate,  until  the  option 
bad  been  exercised,  and  that  in  the  meanwhile,  the  income  of  the  purchase- money 
belonged  to  their  heir  at  law. 
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The  testator  died  in  1844,  leaving  nine  children. 

In  1850|  one  of  the  houses  in  Cannon  Street  was,  by    ^^  Londoh 
virtue  of  parliamentary  powers,  taken  by  the  Corpora-  Improvbmbmt 
tion  of  London  for  city  improvements.  ^     '  ^ 

Uabdt. 

The  purchase-money,  amounting  to  1,000/,  was  paid 
into  Court,  some  of  the  children  being  infants. 

Two  of  the  children,  Emma  and  John,  afterwards  died 
infants,  and  the  option  of  purchase  never  having  been 
exercised  by  any  of  the  children,  the  question  on  this 
petition,  the  object  of  which  was  to  obtain  payment  of 
their  shares,  was,  whether  such  shares  were  real  or  per- 
sonal estate,  and  whether  they  belonged  to  their  eldest 
brother  as  their  heir-at-law,  or  to  their  next  of  kin. 

Mr.  Wickens  for  the  heir-at-law.  Ist.  The  estate  is 
not  converted  by  the  will,  for  that  depends  on  whether 
any  of  the  children  will  exercise  the  option  of  becoming 
purchasers  at  the  price  fixed.  2nd.  As  the  infants  did 
no  act  to  change  its  nature,  the  property  remains  real 
estate,  notwithstanding  the  purchase  by  the  Corporation 
of  London,  and,  therefore,  the  shares  of  the  infants 
belong  to  the  heir-at-law ;  Re  Harrop's  Estate  (a) ;  Ex 
parte  Flamank  (b) ;  In  re  Stewart  (c). 

Mr.  Cole  and  Mr.  Righy,  contra,  argued,  that  as  the 
price  at  which  the  property  was  to  be  offered  roust  be 
reduced  until  sold,  a  sale  was  inevitable,  and  that  the 
property  must  be  considered  converted  into  personalty 
by  the  will.  Secondly,  that  no  act  of  the  Corporation 
of  London  could  prevent  the  exercise  of  the  option  by 

those 

(a)  3  Brew.  720.  (r)  1  Smale  ^  Giff,  32. 

(6)  1  Sim.  {N.  S.)  260. 
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those  who  were  now  infants^  when  they  attained  twenty- 
one,  80  as  to  change  the  nature  of  the  property  from 

OP  LoVdou    ^^^^  '"  ^^^^^  *®  ^''^  '^^  '^'  Doughty  v.  £«//  (a);  /» 
Improvement  re  Catlt'^  Estate  (fc). 
Act. 

JSjt  par/c 

Hardy.  Mr.  Pontefex  for  the  Corporation. 

Mr.  Wickens  in  reply. 

Ti&«  Master  of  the  Rolls. 

I  am  of  opinion  that  this  is  real  estate,  until  it  has 
been  converted  by  the  exercise  of  the  option  given  to  the 
children  by  the  will.  I  also  think  that  the  option  is  not 
taken  away  by  the  circumstance,  that  the  city  of  London 
has  purchased  the  property  under  its  compulsory  powers. 
The  option  will  remain,  whether  the  fund  continues,  as 
it  is,  in  stock,  or  is  reinvested  in  land.  I  must,  there- 
fore, wait  until  the  youngest  child  attains  twenty-one 
years,  and  see  what  takes  place,  and  abstain  from  deal* 
ing  with  the  corpus  of  the  fund  in  the  meanwhile.  It 
is  not  clear  that  the  option  of  purchasing  will  be  exer- 
cised at  all,  for  the  children  may  die  infants. 

I  have  no  doubt  that  this  is  now  real  estate,  and  that 
the  heir  is  entitled  to  receive  the  rents  or  income  until 
the  option  has  been  exercised.  I  will  therefore  direct 
payment  of  the  income  accordingly. 

(a)  2  Peere  Wmt.  319.  (b)  4  De  G.  ^  J.  503. 

NoTB.^i?i^.  Lib.  1861,  B.,/oL  1380. 
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ANDERSON  v.  ANDERSON. 

March  4,  7. 

SOME  property  was  Bold  by  auction  under  the  direc-  Devise  to  A, 
tion  of  the  Court,  in  January,  1860,  when  Mr.  J^JJ^Siraier 
Meyers  became  the  purchaser.    He  objected  to  the  title,  her  deceam 
and  the  objections  were  adjourned  for  argument  from  ofherbodv. 

Chambers  into  Court;  ^l!*^^*''?*^! 

the  freehold 

and  inherit- 
The  alleged  defect  arose  under  the  following  circum-  ^tenante^n 

stances  :^-  common,  and 

in  default  of 
The   testatrix,  Mary  North,  in    1768,  devised    as  "uchheiraof 

follows: — **  Item.  I  give  and  bequeath  all  and  singular  ^^to  the  tea-  ' 

my  freehold  messuages,  lands,  tenements,  hereditaments  *?*r****  ?^'* 

and   premise^  whatsoever,   with   their  appurtenances,  HeU,  that  A. 

situate  in  Mill  Lane  and  elsewhere  in  the  borough  of  |^j^  ^  ^'^^^ 

Southwark,  and  all  my  reversionary  or  other  estate  and      A.  was  te- 

interest  therein,   after  the   decease  of   my  said    son  ^rtesy^with 

TAomas  Cox  North  (in  case  be  should  die  without  heirs  remainder  to 

male  of  his  body  lawfully  begotten),  unto  my  daugl^^er  ^  j„  ^\\  ^\(^ 

Sarah,  wife  of  Mr.  James  Pycroft,  and  her  assigns  for  remainder  to 

and  during  the  term  of  her  natural  liFe ;  and  from  and  and  conveyed 

immediately  after  the  decease  of  my  said  daughter  ^^Jn^fJife? 

Sarah  Pycroft  I  give  and  devise  the  same  unto  the  a  fine,  in  which 

heirs  of  her  body  lawfully  begotten,  or  to  be  begotten,  jj^i^^^i^"^* 

they  to  take  the  freehold  and  inheritance  thereof   as  there  was  no 

tenants  in  common,  and  not  as  joint  tenants ;  and  in  |^„^^  t),Qt  the 

default  of  such  heirs  of  the  body  of  my  said  daughter  remainder  woji 
_,__  ^w.  ,,.1  not  barred,  and 

Sarah  Pycroft,  I  give  and  devise  the  same  unto  my  that  the  title 

right  heirs  for  ever."  ^"  ^*^ 

The  testatrix  died  in  1774,  and  Thomas  Cox  North 
died  shortly  afterwards  a  bachelor. 

p  2  Sarah 
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1861.  Sarah  Pycroft  died  in  1802,  leaving  James  Pycroft 

^"^^^^^      her  husband  and  three  sons  and  two  daughters  sur- 
Andbrson        .  . 
^,  vivmg. 

Anderson. 

By  indentures  of  lease  and  release  dated  the  10th 
and  11th  of  June^  1803,  and  made  between  the  five 
children  of  Sarah  Pycroft  and  the  husbands  and  wives 
of  such  of  them  as  were  married,  of  the  first  part, 
James  Pycroft^  the  father,  of  the  second  part,  and  a 
trustee  for  the  father  of  the  third  part,  in  consideration 
of  1,800/.  paid  by  the  father  to  the  parties  of  the  first 
part,  they  granted  and  conveyed  the  property  to  James 
Pycroft  in  fee.  A  fine  was  duly  levied,  in  which  James 
Pycroft  was  made  the  conusee. 

The  property  being  sold  in  this  suit  by  persons  who 
claimed  through  James  Pycroft^  the  purchaser  raised 
the  following  objection  to  the  title : — **  Upon  the  autho- 
rity of  the  leading  case,  Jesson  v.  Wright  {a\  it  is 
clear  that  the  will  of  Mary  North  gives  an  estate  tail 
to  Sarah  Pycroft^  with  reversion  in  fee  to  the  person 
who,  at  the  death  of  Mary  Norths  was  heir  of  the  tes- 
t^rix.  Hence,  the  conveyance  of  the  11th  of  June^ 
1803,  and  the  fine  of  43  Oeo.  3,  vested  in  James 
Pycroftj  sen.  a  base  fee  only,  determinable  on  failure 
of  issue  of  Sarah  Pycroft,  It  appears,  from  the 
abstract,  that  there  are  still  descendants  of  Sarah 
Pycroft,  one  moiety  of  the  property  appearing  by  the 
abstract  to  be  vested  in  such  descendants,  but  should 
they  become  extinct,  there  would  arise  a  liability  to  be 
ousted  by  a  claimant  under  the  reversioner." 

The  purchaser  required  the  execution  of  a  dis- 
entailing deed  by  the  person  now  answering  the  de- 
scription of  heir  in  tail  of  Sarah  Pycroft. 

Mr. 
(o)  2  Bli^h  (0.  S.)  1. 


CASES  IN  CHANCERY.  211 

Mr.  Waley  in  snpport  of  the  objection.  Under  the  1861. 
limitations  contained  in  this  will,  Sarah  Pycroft  was 
tenant  in  tail  in  possession,  with  remainder  in  fee  to  the 
right  heirs  of  the  testatrix  Mary  North;  Jesson  v. 
Wright  (a) ;  Jarin.  Wills  (6).  The  consequence  is,  that 
the  fines  levied  after  her  death,  by  her  children,  under 
the  supposition  that  they  were  tenants  in  common  in  fee^ 
created  a  base  fee,  and  did  not  work  a  discontinuance, 
consequently  the  heir  of  the  testatrix  is  not  barred. 

The  defect  in  the  title  is  not  cured  by  the  3  &  4  WilL 
4,  c.  27,  s.  23,  which  does  not  apply  to  the  imperfect 
bar  of  an  entail  by  fine ;  for  a  fine  could  never  have 
worked  a  perfect  bar,  and,  therefore,  there  was  no 
moment  at  which  the  twenty  years  mentioned  in  that 
section  could  commence. 

It  is  conceded  by  the  purchaser,  that  if  the  re- 
mainderman would  be  put  to  his  real  action  of formedon^ 
by  a  discontinuance,  his  right  is  lost  by  the  abolition  of 
real  actions  (3  &  4  Will.  A,  c.  27,  s.  36). 

The  question,  therefore,  is,  was  there  a  discon- 
tinuance? In  1803,  the  father  was  tenant  for  life  by 
the  curtesy,  and  his  eldest  son  was  tenant  iu  tail  in  re- 
mainder. Now  the  rule  is  clear,  that  none  shall  make 
a  discontinuance  but  he  who  is  seised  of  an  estate  tail 
in  possession;  Peck  v.  Channel {c);  Doe  d.  Jones  v. 
Jones  (rf). 

Here  the  son  was  tenant  in  tail,  not  in  possession,  but 

expectant  on  the  determination  of  the  life  estate  of  his 

father,  who  was  tenant  by  the  curtesy. 

The 

(a)  2  Bligh  (0.  S.)  1.  (0  Cro.  Elix.  827. 

(6)  Page  305  (2nd  edit.)  {d)  1  Bam.  Sf  Cr.  238. 
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1861.  1*he  concurrence  of  the  tenant  for  life  in  the  fine 

makes  no  difference;  BradorCs  Case  (a). 


Andersok 

V. 

Akdemon. 


It  will  perhaps  be  said  that  it  is  probable,  con- 
sidering the  obvious  impression  of  the  parties  as  to 
their  rights,  that  the  father  was  not  in  possession  at 
the  time  the  fine  was  levied ;  but  it  is  equally  probable 
that  the  eldest  son  was  only  in  possession  of  a  share, 
and  if  he  was  in  possession  at  all^  it  was  not  as  tenant 
in  tail  in  possession,  but  as  a  trespasser  on  his  father's 
estate.  The  very  case  stated  by  Littleton  (&),  is  that  of 
a  tenant  in  tail  in  remainder  acquiring  possession  by  dis- 
seisin of  the  tenant  for  life. 

The  result  is,  that  the  heir  of  the  testatrix,  and  those 
claiming  through  him,  are  not  barred,  and  that  the  title 
is  bad. 

Mr.  Erskine,  contrd,  for  the  vendors,  argued,  that 
under  the  words  of  the  will  Sarah  Pycroft  took  for 
life  only,  with  remainder  to  her  children  as  tenants  in 
common  in  fee;  Montgomery  v.  Montgomery  {c) ;  Doe 
d.  Strong  v.  Goff{d);  Right  d.  Shortrldge  v.  Cre- 
ber  (e) ;  and  see  Orimeon  v.  Downing  (/) ;  ToUer  v. 
Attwood{g);  Gummoe  v.  Houses  (A) ;  Beaver  v.  NoweU{i). 

Mr.  Waky  in  reply. 


The 


(«)  1    Rep.    76  ;     Co.  Litt.  (e)  5  Bam.  ^  Cr.  866. 

#-347  6.  (J)  4  Drew.  125. 

(6)  Sect.  658.  (g)  15  Q.  B.  Rep.  920. 

(r)  3  Jones  Sf  Lat.  47.  (A)  23  Beav.  186. 

(c/)  11  JEttf/,  668.  (i)  25  Beav.  651. 
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The  Mastbr  of  the  Rolls. 

There  is  little  in  this  case  when  it  conies  to  be  care- 
fully looked  at. 

The  question  is^  whether  a  good  title  can  be  made  to 
certain  property,  and  the  state  of  the  case  is  this: — 
Under  the  will  of  a  testatrix^  Sarah  Pycroft  was  in- 
titled  to  the  estate,  and  the  question  is,  whether  she  was 
tenant  in  tail  or  not.  The  devise  was  in  these  terms:— 
**  Item.  I  give  and  bequeath/'  &c.  [see  aniCj  p.  209.] 

It  is  obvious  that  I  should  be  overruling  Jesscn  y. 
Wright  (a),  if  I  did  not  hold  that  this  was  an  estate 
tail  in  Sarah  Pycroft.  There  are  certainly  instances  in 
which  words  of  limitation  are  so  modified  by  the  con- 
text as  to  be  held  words  of  purchase.  Thus,  there  are 
various  cases,  in  which,  from  the  particular  mode  in 
which  the  words  "  heirs"  and  "  heirs  of  the  body*'  have 
been  used,  they  have  been  held  synonimous  with  the 
word  *'  children,"  but  thorfe  are  exceptional  cases.  That 
being  so,  Jesson  v.  Wright  clearly  applies,  and  this  roust 
be  treated  as  an  estate  tail  in  Sarah  Pycroft. 

Then  no  question  arises  as  to  the  rest  of  the  case. 

Sarah  Pycroft  died  in  1802,  and  in  1803,  when  her 
husband,  who  survived  her,  was  living,  a  fine  was  levied 
by  her  children,  who,  supposing  that  they  were  entitled 
to  the  estate  as  tenants  in  common,  levied  a  fine  and 
made  their  father  conusee.  They,  no  doubt,  fancied 
that  they  had  barred  the  estate  tail ;  but  they  did  no- 
thing of  the  sort.  The  eldest  son  was  tenant  in  tail, 
and  if  he  had  been  rightfully  in  possession  as  tenant  in 

tail, 
(a)  2  Bligh  (0.  S.)  1. 


1861. 
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tail,  the  effect  of  the  fine  would  have  beeD  to  work  a 
discontinuance,  and  as  real  actions  are  now  abolished, 
it  would  have  been  impossible  for  the  remainderman  to 
make  a  claim  against  the  estate.  But  he  was  not  in 
possession,  because  his  father  was  tenant  by  the  curtesy, 
i.e,  tenant  for  life  in  possession,  and,  subject  thereto,  the 
eldest  son  was  tenant  in  tail.  The  consequence  is  clear, 
that  there  was  no  discontinuance,  and  whether  the  eldest 
son  was  in  receipt  of  the  rents  or  not  does  not  matter 
or  produce  the  slightest  effect. 


Where  there  is  an  estate  to  A.  for  life,  with  remainder 
to  B.  in  tail,  B.  cannot,  by  turning  A.  out  of  possession 
and  levying  a  fine,  effect  a  discontinuance ;  he  can  only 
do  so  when  he  is  tenant  for  life  in  possession  under  the 
entail. 


It  is  clear,  therefore,  that  the  remainderman  has  not 
been  barred,  and  I  must,  therefore*  hold  that  the  objec- 
tion is  a  valid  one.  It  is  not  a  question  of  forcing  a 
doubtful  title  on  a  purchaser,  for  the  title  is  clearly  a 
bad  one,  unless  the  heir  in  tail  will  concur  in  remedying 
the  defect;  but,  as  the  case  stands,  the  purchaser  is  en- 
titled to  be  discharged  with  costs. 


CASES  IN  CHANCERY. 


In  re  THE  SOUTH-EASTERN  RAILWAY 
COMPANY. 


March  2. 


rr^HE  railway  company  had,  under  their  compulsory  Thepurchase- 
•^      powers,  taken  land  of  which  Thomas  Langridge  Unds^taken  by 

was  tenant  for  life  in  possession,  and  the  compensation  a  railway  com- 
pany was  paid 
money  was  paid  into  Court.    The  land  having  been  into  Court. 

conveyed  to  the  company,  the  tenant  in  tail  presented  a  ^  j^L*^®  ^*"^ 

petition  for  payment  to  him  of  the  fund  (see  8  &  9  VicL  yeyed  to  the 

c.  18. 88. 7, 69).  rrdTw's;^ 

for  payment  of 

Mr.  /.  N.  Higgins,  in  support  of  the  petition,  re-  ^^J^^^JX 

ferred  to  Sowry  v.  Sowry  (a) ;  Re  Tyler's  Estate  (fi).       tenant  in  tail, 

without  hia 

Mr.  J,  T.  Humphery,  for  the  company,  objected  that  diaentailmg 
the  fund  was  liable  to  be  re-invested  in  land  to  be  ^^^ 
settled  to  the  same  uses,  and  that  the  Petitioner  was 
not  entitled  to  the  fund  absolutely  until  he  had  exe- 
cuted a  disentailing  deed  under  the  Fines  and  Re- 
coveries Act  (3  &  4  Will  4,  c.  74).  He  referred  to  In 
re  Brooking  (c). 

The  Master  of  the  Rolls,  however,  considered  that 
as  the  land  had  been  conveyed  in  fee  simple,  the  Peti- 
tioner was  entitled  to  receive  the  purchase-money,  with- 
out being  put  to  the  expense  of  a  disentailing  deed. 

{a)  6  Jur.  (K  5.)  337.  (c)  6  Jur.  ( JV.  5.)  441. 

^6)  8  W.  Rep.  640. 

HoiL.^Re  Jane  Briicoe,  M,  R.,  ISlh  Janmrtfy  1862. 
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June  6. 


In  re  THE  CAMERON  COALBROOK,  &c. 
COMPANY. 


A  creditor  of    HnHIS  company  had  been  ordered  to  be  wound  up, 
thSS^M'in  ^"^  ^^-  ^l^^*^^  had,  in  a  suit  against  the  Offi- 

the  course  of    cial  Manager,  established  a  claim  for  a  large  amount 

beine  wound  ^    . 

up,  established  agamst  the  company. 

his  debt 

against  the 

Official  Ma-         In  March,  he  took  out  a  summons  at  Chambers  to 

Cwrt    r^ed    ^^^^  cause  why  the  Official  Manager  should  not  pay 

to  allow  the      him  the  amount  found  due,  but  no  order  could  then  be 

ceed'directK^  made,  the  Official  Manager  having  no  assets  in  hand. 

against  the       A  call,  it  was  however  said,  was  about  to  be  made  for 

contributones  _    ,  ,      ,  •  nr       -m  * 

to  recover  the   payment  of  the  company  s  debts.     Mr.  Elderton  now 

^^iT&n''  ®PP"®^'  ^*  P^^^^^  ""^^"^  the  1 1  &  12  Vict.  c.  45,  ss.  66, 

Vict.  c.  45,      that  the  order  might  be  enforced  against  some  or  all  of 

that  the  proper  ^^^  contributories  of  the  company.     That  section  is  as 

course  was  to     fol  I  o WS : — 

pay  the  debt 

by  means  of  a       ''And  be  it  enacted,  that  all  orders  and  decrees,  made 

or  pronounced  in  any  suit  or  proceeding  in  any  Court  of 
Equity  against  the  Official  Manager  of  any  company, 
shall  have  the  like  effect  and  operation  upon  and 
against  the  property  of  such  company,  and  upon  and 
against  the  persons  and  property,  and  every  contri- 
butory thereof,  as  if  the  same  had  been  made  and  pro- 
nounced against  the  company,  or  any  person  duly 
authorized  to  be  sued  as  the  nominal  Defendant  on  be- 
half of  the  same,  or,  as  the  case  may  be,  as  if  every 
contributory  of  such  company  were  actually  before  the 
Court  as  a  party  to  such  suit  or  proceeding.  And  it 
shall  be  lawful  for  the  Court  by  which  any  such  de- 
cree or  order  shall  have  been  made  or  pronounced,  to 

direct, 
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direct,  by  the  same  or  any  subsequent  order,  subject        186K 
nevertheless  to  such  terms,  if  any,  as  the  Court  shall      ^^v^*/ 
think  fit  to  impose,  that  any  such  decree  or  order,  made         r^J^ 
or  pronounced  against  any  such  Official   Manager  as      Cameron 
aforesaid^  be  enforced  against  every  contributofy  of  such  ^^^  Compamt. 
company,  or  against  any  particular  class  or  classes  of 
contributories,  to  the  extent  of  their  legal  or  equitable 
liabilities,  and  thereupon,  and  upon  an  order  for  that 
purpose,  to  be  obtained  upon  motion  to  be  made  ex 
parte  but  in  open  Court,  such  decree  or  order  shall, 
afler  seven  days'  notice   to  the   particular  person  or 
persons  sought  to  be  charged,  be  enforced  and  executed 
accordingly." 

Mr.  Seltpyn  and  Mr.  EJderton  \t  support  of  the  appli- 
cation. 


The  Master  6f  the  Rolls  reflised  to  make  the  order, 
considering  that  the  only  proper  way  for  ordering  pay- 
ment of  the  debts  of  the  company  was  by  means  of  a 
call  on  the- contributories,  and  which,  he  said,  he  would 
forthwith  direct  to  be  made  in  Chambers. 
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May  22. 
Jufte  21. 

Where  a  De- 
fendant had 
absconded,  and 
the  Plaintiffs 
were  unable  to 
serve  a  f  ti6- 
vana  to  hear 
ludgment, 
liberty  was 
given  to  adver- 
tize notice  in 
the  GaMcUe, 
and  upon 
which  a  fore- 
closure decree 
was  made,  on 
the  non-ap- 
pearance of  the 
Defendant  at 
the  hearing. 
By  a  fore- 
closure decree 
on  an  equitable 
mortgage,  the 
mortgagor  was 
declared  a 
trustee,  and  an 
order  was  made 
vesting  the 
estate  in  the 
mortgagee. 

June  21. 


LECHMERE  v.  CLAMP.    (No.  2.) 

A  N  appearance  had  been  entered  for  an  absconding 
"^^  Defendant,  and  the  Court  bad  subsequently 
given  the  Plaintiff  liberty  to  advertize  in  the  London 
Gazette  and  Worcester  Journal,  the  notice  of  having 
filed  a  replication  (a),  and  which  had  been  done  ac- 
cordingly. 

The  Plaintiffs,  on  the  21st  of  May,  1861,  issued  a 
eubpcena  to  hear  judgment,  but  were  unable  to  serve  it 
on  the  Defendant. 

Mr.  T.  A.  Roberts  now  (22nd  May)  applied  for 
liberty  to  advertize  in  the  London  Gazette  and  the 
Worcester  Journal  notices  of  such  subpmna  to  hear 
judgment  having  been  issued. 

The  Master  of  the  Rolls  made  the  ordef  (&). 


The  cause  now  came  on  for  hearing. 

Mr.  Roberts  asked  for  the  usual  decree  of  foreclosure 
upon  an  equitable  mortgage,  and,  in  addition,  for  an 
order  declaring  the  Defendant  a  trustee,  and  for  vesting 
the  property  in  the  Plaintiflf  under  the  13  &  14  Vict. 
c.  60. 

The  Defendant  did  not  appear. 

The  Master  of  the  Rolls  made  the  decree  asked  (c). 

(fl)  29  Beav,  259.  (c)  Rrg.   Lib.  18C1,  B.,  fol. 

(6)  Reg.Lib.lSei,B.,/ol.95l,      1508. 
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TAYLOR  V.  THE  MIDLAND  RAILWAY 
COMPANY.    (No.  2.) 

July  25. 

A  FINAL  decree  was  made  in  this  case,  in  favor  of  Time  for  the 
the  Plaintiff,  on  the  16th  of  March,  1861,  to  re-  rdlclrTex!  "^^ 
store  the  Plaintiff's  stock,  which  had  been  transferred  tended  pending 
under  a  forged   power  of  attorney.    The  Defendants  the  House  of 
appealed  to  the  House  of  Lords,  and  they  prosecuted  A^^'^n^V^t 

the  appeal  with  diligence  (a).  mining  to  in- 

demnify the 
Respondent 

Sir  H.  Cairns  now  moved  to  extend  the  time  for  the  fS*^°*^  ^"^^ 

loss. 

performance  of  the  decree. 


Mr.  Selwyn,  contra. 

The  Master  of  the  Rolls  extended  the  time  until 
the  16th  of  April,  1862,  on  the  Defendants  undertaking 
to  abide  by  any  order  the  Court  might  make  for  the 
purpose  of  indemnifying  the  Plaintiff  against  any  fall 
in  value  of  the  stock  since  the  16th  March,  1861  (&). 

(a)  See  28  Beav.  302,  note.  (6)  Set  Reg.   Lib.  1861,   B., 

fid'  1812. 


Note.— The  decree  was  affirmed  on  the  11th  of  March,  1862, 
S  H.  of  L.  Cat.  751. 
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,      ,  ^  DAY  t;.  WELLS. 

The  Pl*^^ff  rriHE   DePendant  was  the  owner  of  four  freehold 

small  freehold  Qottages,  which    he    hs^d    mortgaged  for   120/. 

property  by  ^  Being  under  some  pressure  for  money,  he  put  them  up 

Court  refused  for  sale  by  auction,  on  the  15th  of  December,  1869.    On 

fSraanJTon  ^^^*  occasion,  Mr.  Berry  acted  as  auctioneer  and  Mn 

the  ^und  of  Hooper  as  his  solicitor.    At  the  sale,  the  property  was 

miBunder-  knocked  down  to  the  Plaintiff  Mr.  Day  for  *162/.,  and 

Btandinebe-  ^  contract  was  ^signed  by  the  Plaintiff,  and  also  by 

vendor  and  the  Mr.  Berry  and  Mr.  Hooper. 

auctioneer  as 

to  the  reserved 

price.  The  Defendant  was,  at  once,  dissatisfied  with  the  sale, 

a  vendor  can-    ^^  repudiated  and  refused  to  ratify  it.    After  some  dis- 
not,  after  real    putes  and  communications,  the  purchaser,  in  November, 
knocked  down  I860,  instituted  this  suit  against  the  vendor  to  compel 
and  before  Ae  ^  ^P^^^^^  performance  of  the  contract 
signature  of 

contract,  re-         "^^^  defence  was,  that  the  property  had  been  sold  at 
voketheau-     an  under-value,  and  under  a  mistake.    The  evidence 
auctioneer.       ^^^  ^^ry  contradictory,  but  the  circumstances  were,  in 
substance,  as  follows: — 

The  Defendant  seemed  to  have  determined  that  the 
property  should  not  be  sold  for  less  than  240/.,  and  he 
had  arranged  with  a  friend,  Mobbs,  to  attend  the  sale  and 
bid  on  his  behalf  to  that  extent.  They  accordingly 
went  to  the  sale  together  and  saw  Mr.  Berry  and  Mr. 
Hooper. 

The  Defendant,  in  his  evidence,  stated,  that  he  told 
them  he  had  brought  a  friend  to  buy  the  cottages  in,  if 
they  did  not  fetch  240/. ;  but  Hooper  represented  that 

he 
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he  told  them  he  had  brought  Mobis  **  to  run  up  the  pro*        1861. 

perty,  or  what  is  usually  termed  pufF  the  sale."  ^^^"^^ 

Dat 

Hooper^  being  informed  that  Mobhs  was  known,  said,       Wblls. 
**  it  will  stop  the  sale,  they  wont  bid  if  you  let  Mobis 
bid."    He  also  stated  to  the  Defendant,  that  the  ex* 
penses  of  the  sale  would  be  20/.,  which  would  be  thrown 
away. 

"  I  gave  (said  Hooper  in  his  deposition)  the  De- 
fendant, as  my  advice, ''  to  leave  the  matter  in  the  hands 
of  the  auctioneer  J*  He  said  "  Very  well.'*  I  said,  of 
cours^he  will  not  give  them  away,  but  in  a  little  matter 
like  tnis,  the  expenses  of  a  second  sale  would  eat  up 
the  balance,  and  if  any  one  bids  near  the  sum,  it  will  be 
well  to  let  them  go.  He  said  '^  Very  well,  then  I  will 
tell  Mobbe  not  to  bid/' 

The  Defendant,  evidently  under  the  impression  that 
there  was  to  be  some  sort  of  reserved  bidding,  directed 
Mobbs  not  to  bid ;  and  in  his  evidence  he  said,  that  he 
believed,  '^  that  the  auctioneer  would  manage  it  so  that 
either  the  money  would  be  made,  or  there  would  be  no 
sale." 

The  auctioneer,  on  the  contrary,  said,  that  the  De- 
fendant instructed  him  that  the  sale  was  to  be  an  abso- 
lute sale,  and  that  no  reserved  price  was  mentioned. 
He  said  **  the  matter  was  left  to  me,  and  for  me  to 
exercise  my  own  discretion,  and  I  did  so,  to  the  best  of 
my  judgment  and  ability." 

Mr.  FoUett  and  Mr.  Osborne,  for  the  Plaintiff,  argued, 
that  there  was  an  undisputed  authority  to  sell  by  auc- 
tion, and  an  express  contract  fairly  entered  into,  and 
that,  therefore,  this  Court  would  direct  its  performance. 
That  it  was  no  answer  to  say,  that  at  an  open  sale  by 

public 
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1861.  public  aaction^  the  vendor  was  dissatisfied  at,  and  dis- 
appointed with,  the  price  obtained ;  for  a  purchaser  was 
not  to  be  mixed  up  with  disputes  between  the  vendor 
and  his  agent.  That  here  there  was  no  positive  state- 
ment of  the  Defendant  of  any  reserved  price  having 
been  mentioned  or  fixed  between  them ;  but  it  appeared 
that  the  vendor  had  Irelied  on  the  discretion  of  the  auc- 
tioneer, which  had  been  fairly  exercised.  Lastly,  that 
the  price  obtained  was  its  real  value. 

Mr.  Sehoyn  and  Mr.  Hardy^  for  the  Defendant, 
argued,  that  as  specific  performance  was  a  matter  of 
discretion,  this  Court  would  not  make  a  decree  i^^favor 
of  the  Plaintiff  in  a  case  like  the  present ;  for  it  was 
evident  that  the  sale  had  taken  place,  if  not  contrary 
to  the  Defendant's  instructions,  at  least  under  circum- 
stances of  mistake  and  misapprehension.  That  the 
Defendant  had  trusted  and  relied  on  the  auctioneer's 
not  allowing  the  property  to  go  under  the  amount  men- 
tioned in  the  conversation  between  them,  and  that  he  had 
refrained,  in  consequence,  from  interposing  or  allowing 
Mobbs  to  bid,  as  he  had  originally  intended.  That  it 
was  also  proved,  that  after  the  lots  had  been  knocked 
down,  but  before  the  contract  had  been  signed,  the  De- 
fendant had  repudiated  the  sale,  and  revoked  the  autho- 
rity of  his  agents,  and  that,  therefore,  their  subsequent 
signature  to  the  contract  was  unavailing. 

They  also  relied  on  the  circumstance  of  the  sale  being 
at  an  undervalue,  and  on  the  laches  and  delay  of  the  Plain- 
tiff, who  had  not  filed  his  bill  until  eleven  months  after 
the  contract  had  been  expressly  repudiated  by  the  De- 
fendant. Blagden  v.  Bradbear  (a);  Watson  v.  Reed(b)  \ 
Mason  v.  Armitage  (c) ;   Malins  v.  Freeman  {d\  were 

cited. 

The 

(a)  12  Va.  466.  (c)  13  Ves,  25. 

(6)  1  Rtat  ^  MjfL  236.  (d)  2  Keen,  25. 
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The  Mastbb  of  the  Rolls.  '  ^®^^ * 

I  wish  you  to  confine  your  reply  to  the  question  of 
mistake  and  ignorance,  and  whether  the  Defendant 
was  not  induced  thereby  to  forego  making  a  reserved 
bidding. 

r 

I  shall  not  trouble  you  on  the  proposition,  which,  in 
the  absence  of  authority,  I  should  not  like  to  hold: — 
that  upon  a  sale  by  auction,  under  ordinary  circum- 
stances, the  vendor  can  say,  after  a  lot  has  been  knocked 
down,  ''  I  am  not  satisfied  with  the  price,  and  I  with- 
draw the  authority  given  to  the  auctioneer."  / 

Mr.  FoUett  in  reply. 


The  Master  of  the  Rolls. 

The  perusal  of  the  evidence  in  this  case  confirms  me,       Jvne  6. 
that  very  unintentionally  and   without  any  blame,  a 
mistake  was  committed  with  respect  to  the  authority 
which  the  Defendant  supposed  he  had  given  Mr.  Berry 
the  auctioneer,  and  which  Berry  exercised. 

[His  Honor  stated  shortly  the  result  of  the  evidence, 
and  continued:] — 

The  Defendant,  relying  on  the  statement  of  Hooper ^ 
that  Berry  would  not  throw  away  the  property,  and 
thinking  that  Berry  had  considerable  discretion  to  buy 
in  the  property,  refrained  from  employing  Mobbs  for 
that  purpose.  On  the  other  hand.  Berry  does  not  seem 
to  have  considered  that  he  had  any  authority  at  all  to 
buy  it  in  or  to  make  any  reserved  bidding.  The  De- 
fendant expected  to  get  240/.,  and  it  was  sold  for  162/. 

VOL.  XXX — II.  Q  I  think 
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1861.  I  think  that  the  case  comes  within  Mason  v.  Armi- 

tage  {a\  and  that  there  was  that  species  of  mistake  as 
to  the  authority  given  to  the  auctioneer,  and  which  the 
auctioneer  conceived  he  bad,  which  would  induce  this 
Court  to  abstain  from  granting  specific  performance  of 
the  contract.  The  Court  exercises  its  discretion  in 
these  cases^  but  subject  to  fixed  rules,  which  are  laid 
down  in  Mason  v.  Armitage  and  other  cases,  of  which 
that  is  a  leading  authority  on  the  subject. 

It  is  clear  that  the  Plaintiff  was  not  at  all  to  blame, 
and  I  should  not  think  of  giving  costs  in  a  case  where 
the  mistake  has  been  produced  by  the  Defendant. 

I  do  not  go  into  any  other  question,  but  I  do  not 
affirm  any  such  proposition  as  this: — that  a  person 
having  given  an  unlimited  authority  to  an  auctioneer 
may,  when  dissatisfied  with  the  price  at  which  it  is  sold, 
revoke  his  authority.     That  is  not  my  opinion  at  all. 

It  is  true  that  no  fixed  sum  or  reserved  bidding  was 
mentioned  to  the  auctioneer,  but  there  must  be  some 
limit  in  such  cases.  The  Defendant  gave,  or  he  thought 
he  gave,  a  discretion  to  the  auctioneer  to  sell,  but  not  to 
let  the  property  go  under  a  reasonable  sum ;  and  in  con- 
sequence of  such  belief,  he  abstained  from  allowing  his 
friend  to  bid  for  him. 

I  must  dismiss  the  bill  without  costs, 
(c)  13  r«.  25. 
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HOARFS  CASE. 

In  re  THE  ELECTRIC  TELEGRAPH  COMPANY 
OF  IRELAND. 

July  25. 

TN  this  case  a  sum  of  money  had  been  borrowed  from  Money  bor- 

-^     the  European  Life   Insurance    Company  by  Mr.  TOmpany^^ond 

Hoare.  the  secretary  of  the  Electric  Tekgraph  Company ,  ^'^"fi^^  ap- 
li.         1..,  r-       ..  ,     .f  ^  . -^^  plied  for  iu 

and  for  which  three  of  its  directors  had  become  sureties,  benefit,  held 

The  directors  had  not  borrowing   powers^  but  it  was  !?^°*1'*-JJ^' 

admitted   that  the   money  had   been   applied  for   the  directors  had 

benefit  of  the  Electric  Telegraph  Company.    Judgment  ^^^^^'""^ 

had  been  signed  against  Mr.  Hoare  for  the  debt,  and 

he  now  applied  to  prove  the  amount  against  the  Electric 

Telegraph  Company,  which  was  being  wound  up. 

Mr.  Roxburgh^  for  the  Claimant,  argued  that  this 
case  was  governed  by  Re  Cameron  Company  (a) ; 
Troupes  Case  (i) ;  Baker* s  Case  (c) ;  Re  the  German 
Mining  Company  (d);  and  see  Norwich  Yarn  Com- 
pany (e) ;  and  that  the  company  having  bond  fide 
received  the  money  was  bound  to  repay  it. 

Mr.  Selwyn  and  Mr.  Hamilton  Humphreys  for  the 
Official  Manager,  and  Mr.  Baggaley  for  the  company's 
representative.  Substantially,  this  money  was  borrowed 
by  the  directors,  against  whom  the  company  have  rights 
of  set-off,  and  not  by  the  secretary,  and  at  a  time  when 
no  person  had  any  authority  to  borrow.  It  does  not 
constitute  a  debt  against  the  company,  but  if  it  does, 

the 

(a)  Unreported.  (d)  4  De  G.,  M.  *  G.  56. 

(6)  29  Beav.  353.  (e)  22  Beav,  143. 

(c)  1  Drew,  jr  Sm.  55. 

q2 
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1861. 

HoARB*s  Case. 

In  re 

The 

Electric 

Teleorafh 

Company  of 

Ireland. 


July  26. 


the  amount  is  limited  to  what  may  be  ultimately  found 
due  to  the  directors.  This  is  really  the  application  of 
the  directors,  and  not  of  Mr.  Hoare, 

Mr.  Roxburgh  in  reply. 


The  Mastbr  of  the  Rolls. 

I  have  gone  through  this  case,  and  I  think  it  is  un- 
distinguishable  from  Troup's  Case,  I  have  reconsidered 
my  opinion,  and  if  the  matter  were  res  inteyra  I  should 
come  to  the  same  conclusion.  .  I  must  therefore  make 
the  same  order  as  in  Troup's  Case. 


Nov.  6. 
A  testator  be- 
queathed his 
residue  in  trust 
for  his  sisters 
and  their  issue, 
and  he  after- 
wards, by  the  « 
same  instru- 
ment, ap- 
pointed his 
wife  "  his  resi- 
duary legatee." 
held,  that  the 
latter  clause 
did  not  revoke 
the  former. 


DAVIS  V.  BENNET. 

rpHE  testator,  by  his  will  dated  in  1860,  after  be- 
queathing  various  specific  and  pecuniary  legacies, 
bequeathed  to  his  executors  "  all  and  singular  his  other 
personal  estate  of  what  nature  or  kind  soever  and 
wheresoever  not  therein  specifically  disposed  of,"  upon 
trust  to  convert  and  invest.  And  he  proceeded  to  direct 
them  how  to  apply  it  in  the  following  words: — 

"  And  shall,  out  of  the  income  of  the  said  trust  funds, 
pay  an  annuity  of  120/.  to  my  said  wife  during  her  life, 
at  such  times  and  in  such  manner  as  they  or  he  may 
deem  expedient,  and  from  and  immediately  after  her 
decease,  I  direct  that  such  portion  of  the  said  trust 
funds  as  may  have  been  found  necessary  to  produce  the 
said  annuity  shall  be  divided  amongst  the  next  of  kin 
of  my  said  wife  in  equal  shares  if  more  than  one. 
And  as  to  the  remainder  of  my  personal  estate,  I  direct 

that 
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that  the  same  shall  (subject  to  the  said  annuity),  as  soon 
as  conveniently  may  be  after  my  decease,  be  equally 
divided  between  my  sisters  Jane  and  Mary^  and  the 
lawful  issue  of  my  deceased  sisters  Elizabeth  and  Aniie^ 
in  equal  shares,  if  more  than  one  of  such  respective  lawful 
issue.  I  appoint  my  said  wife  my  residuary  legatee. 
I  hereby  appoint  the  said  John  Davies  and  Samuel 
Harrison  Evans  joint  executors  of  this  my  will/' 

The  testator  died  in  1860,  and  his  widow  was  still 
living. 

Mr.  W.  H.  Clarke,  for  the  widow,  argued,  that  the 
latter  clause  of  the  will  appointing  her  residuary  legatee 
must  prevail  over  the  former  disposition  of  the  residue, 
for  that  otherwise  it  would  have  no  operation. 

Mr.  C  C  Barber,  Mr.  Lhyd,  Mr.  Wichens, 
Mr.  C.  Hall,  Mr.  FolUtt,  Mr.  Sargant,  Mr.  Selwyn, 
Mr.  Cracknall,  Mr.  Berkeley  and  Mr.  Bagshawe, 
for  other  parties,  were  not  heard  on  this  point. 

The  Master  of  the  Rolls  held  that  the  first  gift  of 
the  residue  was  not  revoked  by  the  subsequent  appoint- 
ment of  a  residuary  legatee  (a).  He  said  that  the 
second  gift  might  still  operate  on  lapsed  legacies. 

(a)  See  In  re  Jetsop,  11  Irish  Uardwicke  v.  Douglas,  7  CL  4* 
Chancery     Reports,     424,     and      Fin.  795. 


Note.— The  Master  of  the  Rolls  also  held  that  the  testator's  sisters 
Jane  and  Mary,  and  the  issue  of  his  two  deceased  sisters,  took  per 
capita,  but  the  Lord  Chancellor  (Lord  Westbury)  on  appeal,  held  the 
contrary  (30th  January,  1862). 
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DOBSON  V.  FAITHWAITE. 

Nov.  7. 

Aaer  a  decree   rpHIS  suit  was  instituted  by  one  of  four  tenants  for 
tutedbyoneof  li^  under  a  will  against  the  three  trustees  alone, 

several  tenants  f^^  the  administration  of  the  trusts  of  real  estate  which 
for  life  agauist  , 
the  trustees,  remained  unperformed, 
the  sole  Plain- 
by  the  Master  After  the  decree  the  sole  Plaintiff  died,  having  by 

of  the  Rolls,  her  will  appointed  the  three  Defendants  her  executors. 

that  the  suit  ^^ 

could  not  be 

revived  by  an        Mr.  F.  Millar,  on  behalf  of  another  tenant  for  life 

by  another        ^^^  named  on  the  record,  now  asked  for  an  order  to 

tenant  for  life,  revive  the  suit,  under  the  16  &  16  Vict.  c.  86,  b.  62,  and 
but  it  after-  .  . 

vards  appear^  that  the  Applicant  might  carry  it  on.     He  argued  that 

ing  that  the  ^jjjg  ^^g  jjjj^  ^^^  ^^^^  ^f  ^  creditors'  suit,  where,  on  the 

applicant  had 

been  served  death  of  a  sole  Plaintiff  after  decree,  the  suit  might  be 

Tree  Ind  obi  ^^^^  "P   ^Y  ^^oiheT  Creditor.     He  cited  Pedder  v. 

toined  liberty  Pedder  (a). 
to  intervene, 
the  Lords  Jus- 
order!"    ^    *       ^^^  Master  of  the  Rolls. 

llie  case  of  a  suit  on  behalf  of  all  the  creditors  is 
very  different  from  this ;  all  the  creditors  are  in  a  way 
parties  to  it.  This  is  not  a  case  for  revivor,  and  you 
must  file  a  short  supplemental  bill. 

(a)  29  Law  J,  {Chanc)  64. 

Note. — Upon  appeal,  it  appeared  that  the  applicant  had  been  served 
with  the  decree  ana  had  obtained  an  order  for  liberty  to  attend  the 
proceedings.  The  Lords  Justices  thereupon  made  the  order  (10th  De- 
cemifer,  1861). 
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BRIGNALL  v.  WHITEHEAD. 

Nov.  14. 
N  the  24th  of  April,  1861,  the  Plaintiff  obtained,  A  Plaintiff 
«  xi.     r  II       •  J  obtained  an 

as  of  course,  the  following  order :—  o^der  of  couwe 

"  Upon  the  humble  petition  of  Thomas  Brignall,  the  gui^upon*a 

above-named    Plaintiff,   this   day   preferred    unto    the  petition, 

Right  Honorable   the    Master  of  the   Rolls,    it  was  order  as  having 

allied,  that  the  Petitioner,  in  the  year  1850,  filed  his  Jj^"  ?*^*„J° 

original  bill  in  this  honorable  Ck)urt  against  the  above-  which  in  fact 

named  Defendants,  for  an  account  of  the  rents  and    *  j°":/„^" 
'  made  in  an- 

profits  of  the  Petitioner's  estate,  of  which  he  the  said  other  suit;  it 
George  Whitehead  was  then  in  receipt.  That  by  an  wSicwtr* 
order  of  this  honorable  Court  dated  the  llth  day  of  for  theirre- 
Januartff  1861,  the  said  Oeorge  Whitehead  was  ordered 
to  render  such  accounts,  and  it  was  referred  to  the 
Master  to  inquire  into  the  same  and  to  report  thereon. 
That  in  pursuance  of  such  order,  the  said  Oeorge 
Whitehead  duly  rendered  his  said  accounts  verified  by 
affidavit,  but  no  further  proceedings  were  taken  in  the 
cause,  nor  any  report  made  thereon.  That  the  said 
George  Whitehead,  in  or  about  the  month  of  February, 
1859,  died,  whereby  the  said  suit  and  proceedings  be- 
came abated,  leaving  the  said  Sarah  Catherine  White- 
head, his  widow  and  relict,  and  sole  executrix  and  legal 
personal  representative,  him  surviving,  who,  on  or  about 
the  8th  day  of  March  following,  duly  proved  his  will  in 
the  Prerogative  Court  of  Canterbury.  It  was  therefore 
prayed,  and  it  is  accordingly  ordered,  that  the  said  suit 
and  proceedings  do  stand  revived  against  the  said 
Sarah  Catherine  Whitehead,  as  the  legal  personal 
representative  of  the  said  late  George  Whitehead 
deceased^  and   be   in   the  same  plight  and  condition 

as 
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1861. 
Briomall 

V. 

Whitehead. 


as.  the  same 
abatement." 
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were  in  at  the  time  of  the  aforesaid 


It  turned  out  that  the  order  of  the  11th  of  January^ 
1851 5  and  the  proceedings  thereon,  had  taken  place  in 
another  suit  of  Whitehead  v.  Brignall,  and  not  in  this 
suit. 

It  was  now  moved,  on  behalf  of  Sarah  Catherine 
Whitehead,  that  the  order  to  revive  might  be  dis- 
charged. 

Mr.  Beale  in  support  of  the  motion.  This  order  of 
course  was  made  on  a  false  allegation,  and,  therefore, 
cannot  stand. 

Mr.  Kat/y  contra,  admitted  that  an  error,  which  he 
said  was  accidental,  had  occurred,  but  he  argued  that 
it  was  innocuous,  the  order  being  simply  to  place  the 
suit  in  the  situation  in  which  it  actually  was  at  the 
death  of  Mr.  Whitehecul. 


The  Master  of  the  Rolls. 

I  am  clear  that  this  order  cannot  stand. 

It  is  essential  that  every  order  of  course  should  be 
obtained  on  a  true  statement  of  the  facts,  and,  on  an 
application  to  discharge  it  on  that  ground,  it  is  im- 
possible for  the  Court  to  go  into  a  discussion  of  the 
merits,  or  the  effect  of  the  order  made.  All  the  facts 
necessary  to  support  such  an  order  ought  to  be 
accurately  stated ;  that  has  not  been  done  here,  and 
I  must,  therefore,  discharge  the  order  with  costs. 
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GREEN  V.  SNEAD. 

Nov,  15. 
rpHE  case  made  by  the  bill  was,  that  iq  1823,  Sneady  UponamoUoa 
^      Oreen  and  Williams,  the  three  co-owners  of  some  a*l)efeDd«at 
cottages  and  land,  mortgaged  it  for  150/.,  but  for  the  may  have  the 
sole  benefit  of  onead ;  that  Snead  had  been  m  pos-  Statute  of  Li- 
session  as  receiver,  and  kept  down  the  interest  on  the  J?^'*"^"!"'. 
'                *^  though  it  u 

mortgage.  only  set  up  by 

his  affidavit. 

The  bill  was  filed  by  the  heir  of  Chreen,  against  the 
heir  of  Snead  and  the  heir  of  Williams,  praying  that 
the  Plaintiff's  one-third  of  the  mortgaged  property 
might  be  exonerated  from  the  mortgage,  and  that  the 
share  of  Snead  might  alone  be  charged  therewith,  and 
for  an  account  of  the  rents. 


No  answer  was  put  in,  and  the  Plaintiff  gave  notice 
of  motion  for  a  decree  (a),  which  now  came  on. 

The  Defendant,  by  his  affidavit,  objected  that  the 
Plaintiff  was  barred  by  his  acquiescence  in  the  pos- 
session of  Snead  for  more  than  twenty  years  and  by 
lapse  of  time  (3  &  4  Will.  4,  c.  27,  ss.  12,  34). 

Mr.  Prendergast,  for  the  Plaintiff,  argued,  that  such 
a  defence  could  only  properly  be  raised  by  some 
pleading. 

Mr.  Selwyn  and  Mr.  Blackmore  for  the  Defendant 

The 
(a)  15  4  16  Vki.  c.  86,  t.  15. 
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The  Master  of  the  Rolls  held  that  upon  motion  for 
a  decree,  the  Defendant  might  avail  himself  of  the 
benefit  of  the  statute,  though  raised  only  by  his 
affidavit,  and  he  dismissed  the  bill  with  costs. 


Note. — See  Harri9on  ▼.  Borwellf  10  Sim  882;  Monypenny  ▼. 
Brtf/oto,  2  Run  Sf  Myl,  117;  De  Beauvoir  ▼.  Otcen,  5  ErcA.  tlep. 
166 ;  16  Mee.  ^  W.  M7 ;  Coitello  ▼.  Bmrke,  2  J.  4  L.  665  ;  Hotd^ 
ing  v.  Bar  ton  f  1  Smale  if  G.  App,  xxv. 


Re  EVANS. 

^00.  16. 
The  Court  de-  nPHIS  was  a  petition  by  an  administratrix  for  the 
pcStion'Sr^iu  opinion  of  the  Court,  under  the  22  &  23  VicL 

opinion  under  c.   36,  8.   30.    The  effect  of  the  statements  in   the 

the  22  &  23 

Vict,  c.  35,      petition  was  as  follows: — 

whether  an  in-  Edward  Thomas  JEvans,  on  his  marriage  in  Feb- 
!^HahirJ*^  ^^^'  ^^^'^^  settled  a  sum  of  6,000/.,  part  of  a  sum  of 
a  covenant  to  7,000/.,  to  which  the  settlement  represented  him  to  be 
hi« 'marriage*  absolutely  entitled,  as  part  of  a  distributive  share  in  the 
settlement.  personal  estate  of  William  Jones,  which  was  in  the 
course  of  administration  in  a  suit. 

JSdward  Thomas  Evans  died  in  April,  1857,  and  a 
question  was  then  raised,  whether,  in  the  event  of  the 
specific  fund  proving  insufficient  to  pay  the  6,000/.,  the 
general  personal  estate  of  Edward  Thomas  Evans  was 
liable,  under  an  implied  covenant  in  his  marriage 
settlement. 

The  question  arose  in  this  way: — Mr.  Evans  had 
mortgaged  his  freeholds  and  leaseholds  together,  and 
his  heiress  claimed  to  have  the  mortgage  discharged 
rateably  out  of  the  freeholds  and  leaseholds. 

The 


CASES  IN  CHANCERY. 

The  administratrix  had  in  her  hands  2,200/.,  the 
produce  of  the  sale  of  the  leaseholds,  and  she  now 
sought  the  opinion  of  the  Court  as  to  how  it  ought  to 
be  applied,  having  regard  to  the  conflicting  claims  of 
the  heir  and  those  claiming  under  the  settlement. 

Mr.  Tudor^  Mr.  Kenyan  and  Mr.  Uddis  for  several 
parties. 

The  Master  of  the  Rolls  said  he  was  satisfied  that 
the  point  could  not  be  decided  in  this  form ;  and  that 
the  opinion  of  the  Court,  as  to  how  the  administratrix 
might  safely  apply  the  fund,  would  leave  the  real  ques- 
tion between  the  parties  undecided. 


NoTB. — A  suit  of  Ewnu  ▼.  Wyatt  was  afterwards  instituted,  and 
the  point  was  decided  on  the  4th  of  June,  1862.  See  Re  Eidowet, 
1  Drew,  4r  Smale^  395  ;  Re  Mary  Hooper,  29  Beav,  656. 


Re  BROOKE.  Nm>.  16,  is. 

A  railway 

SOME  property  in  Cheshire,  which  stood  limited  to  company  took 
-_*»/.      1./-        .1  •     I  1  lands  which 

Mr.  Brooke  for  life,  with  remainder  over,  and  was  were  Tested  in 

subject  to  a  mortgage  in  fee,  and  to  several  mortgages  ^^^^^^  h*?* 

of  Mr.  Brooke's  life  estate,  was  taken  by  the  Cheshire  over,  and  were 

Midland  Railway  Company,  by  virtue  of  their  com-  J^^Jt^g  jj, 

pulsory  powers.    The  company  paid  the  compensation  fee  and  to 

money   (6,260Z.)   into   Court,   and    Mr.   Brooke,  and  Se  mfe^'tate. 

trustees  to  whom  he  had  conveyed  his  life  interest,  now  ^'^'*'»  *^**  ^^^ 
...  company  must 

presented  a  petition  for  the  investment  of  the  money  pay  the  cosu 

and  the  payment  of  the  dividends   to  such  trustees.  ^^J^?^^ 
,  ,  §»*^ees  01  a  pe- 

This  petition  was  served  on  the  company,  and  on  the  tition  for  the 
mortgagees  of  the  fee  and  of  the  life  estate.  tSrSiid  and 

the  application 
of  the  income. 
Mr. 
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Mr.  FoUett,  in  support  of  the  petition,  argued,  that 
under  the  Lands  Clauses  Consolidation  Act,  8  &  9  VicL 
c.  18,  s.  80,  the  costs  of  all  the  Respondents,  including 
the  mortgagees,  were  payable  by  the  company.  He 
cited  JEx  parte  Peyton  {a);  Henniker  v.  Chafy{b); 
Haynes  y.  Barton  (c). 

Mr.  Little  for  the  mortgagees  of  the  life  estate. 

Mr.  Walford  for  the  mortgagees  of  the  fee.  The 
land  and  compensation  money  belong  to  the  mortgagee 
until  he  has  been  paid,  and  they  cannot  be  dealt  with 
in  his  absence.  He  is,  therefore,  entitled  to  the  costs 
of  this  proceeding,  and  the  authorities  shew,  that  such 
costs  are  payable  by  the  company,  who  have  taken 
his  land  for  their  own  convenience  and  profit ;  in  re 
Nash  (rf ). 

Mr.  Osier  for  the  company.  The  cases  cited  do  not 
apply,  for  they  were  petitions  for  the  re-investment  of 
the  money.  Here,  the  petition  asks  for  the  application 
of  the  income,  which  is  like  the  rents  of  the  estate,  and 
this  does  not  concern  mortgagees  who  are  out  of  pos- 
session. The  practice  of  the  Court  is,  not  to  require 
companies  to  pay  the  costs  of  incumbrancers,  who  are 
either  unnecessarily  served  or  who  ought  to  join  in  the 
petition ;  Re  Hungerford  {e) ;  Re  Webster  (/). 


The 


(«)  2  Jur.  {N.  S )  1013.  (rf)  1  Jur,  (N.  S.)  1082. 

(6)  28  Beav.  621.  (e)  I  Kay  i  J.  413. 

(c)  1  Drew.  4  Sm.  483.  (f)  2  Smale  Sf  Giff.  App.  vi. 
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The  Master  of  the  Rolls. 

I  am  of  opioion  that  the  company  must  pay  the  costs  Brookr. 
of  the  mortgagees,  who  have  been  properly  served  with  jjov,  18. 
the  petition  and  have  appeared  on  it. 

I  have  looked  into  the  cases  and  I  am  convinced  that 
this  is  the  rule  and  the  principle. 

Note.— Sff  Ke  Hatfield's  Estate,  29  Beav.  370. 


SOPWITH  p.  MAUGHAN. 

JDec.ll. 

rpHE  testator,  Robert  Thomas  Atkinson^  by  his  will  A  testator 
made  in  1843,  after  devising  his  Benwell  estate  to  viBionlrw  his 

his  son  and  his  issue  in  strict  settlement,  bequeathed  ^^ow,  ex- 
1  .  ,  •  ,  t ,  .   I       .     presrfy  m  lieu 

his  carnages,  horses,  wmes  and  consumable  articles  in  and  satlsfac- 

his  house  to  his  wife  "  for  her  own  absolute  use  and  *'on*>f  *"/ 

estate  or  mte- 

benefit."    And  he  bequeathed  his  plate,  linen,  china,  rest  to  which 

glass    and    other    household   furniture   unto  his   wife  'ntit^  as  his 

"  during  her  natural  life,  she  continuing  his  widow  and  widow,  out  of 

unmarried."    And   he  devised  his  real  and   personal  personal  estate. 

estate  to  trustees,   upon   trust  to  pay  unto  his  wife  '^?  ^!??i!!^ 
^      ^  «^  •'  enjoyed  this 

a  yearly  annuity  of  800/., ''  during  her  natural  life,  she  provision,  but, 

continuing   his  widow  and  unmarried."     And  subject  "^^  founT  " 

thereto,   he  gave   the  trust   premises  to  the   persons  "  in  ignorance 

entitled  to  the  Benwell  estate.  dower."^£/«W, 

sixteen  years 
.,.,.  ,     after  the  tes- 

And  he  directed  *^  that  the  provision  thereby  made  utor's  death, 

for  his  said  wife  should  be  accepted  by  her  in  lieu  and  '••fien^ti^^to 
satisfaction  of  and  for  any  part  or  share,  estate  or  elect 
interest  to  which,  as  his  widow,  she  should  or  might 
become  entitled,  by  custom  or  the  common  or  statute 

law, 


236  CASES  IN  CHANCERY. 

1861.  law,  ofy  in,  to  or  out  of  his  real  and  personal  estate  or 
any  part  thereof."  By  a  codicil  the  testator  bequeathed 
Benwell  High  Cross  House,  in  which  he  then  resided^ 
with  the  pleasure  ground,  garden  and  appurtenances 
belonging  thereto,  to  his  said  wife  for  her  life,  she  con- 
tinuing his  widow  and  unmarried  ;  and  after  her  death 
or  second  marriage,  he  directed  that  the  same  should 
go  and  be  held  as  part  of  his  residuary  real  estate.  And 
he  also  bequeathed  to  his  wife,  in  addition  to  the  pro- 
vision made  for  her  in  and  by  his  will,  the  legacy  or 
sum  of  1,000/.,  to  be  paid  to  her  immediately  after  his 
decease. 

The  testator  died  in  1845. 

Shortly  after  the  testator's  death,  the  trustees  fur- 
nished the  widow  with  an  epitome  of  the  will,  stating 
that  the  provision  made  for  her  should  be  accepted  in 
satisfaction  of  dower.  They  also  paid  her,  in  April, 
1846,  the  legacy  of  1,000/.,  and  they  regularly  paid  her 
the  800/.  until  her  second  marriage.  The  widow  also 
continued  in  possession  of  the  High  Cross  House  and 
of  the  furniture,  &c.  until  her  second  marriage. 

In  April,  1847,  the  widow  married  Mr.  Maughan. 

In  February,  1850,  the  solicitor  of  Mr.  and  Mrs. 
Maughan  communicated  with  the  solicitor  of  the  trustees 
and  executors,  as  to  whether  Mary  Maughan  was  or 
was  not  entitled  to  claim  her  dower  and  other  rights 
as  widow  of  the  testator.  In  reply  thereto  some  com 
munications  took  place  between  the  solicitors,  but  the 
claim  of  Mary  Maughan  was  not,  at  that  time,  further 
pressed.  In  the  year  1856,  Mr.  and  Mrs.  Maughan 
again  raised  their  claim  to  the  dower  and  other  rights 
of  Mrs.  Maughan  as   widow  of  Robert  Thomas  At- 

hinson 


CASES  IN  CHANCERY.  237 

kinson  deceased,  and  they  still  insisted  on  their  right        1861. 
thereto.  ^•-•v-w/ 

SOPWITB 

This  suit  was  instituted  to  determine  the  rights  of  the     Mauoham. 
widow. 

Mrs.  Maughan,  by  her  answer,  stated,  that  she  was 
never  informed  or  aware  of  the  amount  or  value  of  her 
dower,  and  she  insisted  that  she  had  never  elected  to 
accept  the  provision  by  the  will  in  lieu  of  her  dower, 
and  that  she  was  now  entitled  to  and  she  claimed  such 
dower. 

By  th^ecree,  inquiries  were  directed,  and  the  Chief 
Clerk  found  as  follows  :— 

"  Mrs.  Manghan  had  received  under  the  will : — 

"  Value  of  chattels £230 

"  Annuity  of  £800     )^  .^  .        (      1,692 

"Use  of  house,  &c.     \  ^^^anie  v^du^tate  [         ^^ 

"Legacy 1,000 

£3,042 

"  And  that  she  would  have  received  in  respect  of  her 
dower  £3,689.*' 

He  also  found  as  follows : — 

"The  circumstances  under  which  the  aforesaid  benefits 
were  so  received  were,  that,  shortly  after  the  death  of 
the  testator,  the  trustees  and  executors  of  the  will  fur- 
nished Mary  JUaughan  with  an  epitome  of  the  will  and 
codicils  of  the  testator,  in  which  epitome  it  is  expressed, 
that  the  provision  made  by  the  will  for  Mary  Maughan 
should  be  accepted  by  her  in  satisfaction  of  dower,  but 
the  attention  of  Mary  Maughan  was  not  otherwise 
drawn  to  the  declaration  contained  in  the  will,  that 
the  provision   thereinbefore  made  for  her  should  be 

accepted 


238 


1861. 


CASES  IN  CHANCERY. 

accepted  by  her  in  lieo  and  satisfaction  of  and  for  any 
part  or  share,  estate  or  interest  to  which,  as  the  widow 
of  the  testator,  she  should  or  might  become  entitled,  by 
custom  or  the  common  or  statute  law,  of,  in,  to  or  out 
of  the  testator's  real  and  personal  estates,  or  any  part 
thereof,  nor  was  her  attention  drawn  to  that  portion  of 
the  epitome  which  is  hereinbefore  referred  to.  And  she 
never  expressed  or  was  required  to  express,  in  any 
manner,  that  she  accepted  the  testamentary  provision 
made  for  her  by  her  late  husband  in  lieu  and  satisfac- 
tion of  any  part,  share  or  interest,  to  which,  as  his 
widow,  she  should  be  entitled  in,  to  or  out  of  his  real 
and  personal  estate.  ^ 

**  That  the  Defendant  Mary  Maughan  accepted  the 
benefits  given  to  her  by  the  will  of  the  said  testator 
in  ignorance  of  her  right  to  dower  as  the  widow  of  the 
testator." 

The  cause  now  came  on  for  further  consideration. 

Mr.  Dickinson  for  the  Plaintiffs,  the  trustees  and 
executors. 


Mr.  Kay,  for  the  children,  argued,  that  the  widow, 
by  her  acceptance  of  the  benefits  under  the  will  and 
her  acquiescence  for  sixteen  years,  had  elected  to  take 
under  it.  That  the  circumstances  having  changed  in 
consequence  of  her  marriage,  she  could  not  now  elect 
to  take  against  the  will  to  the  detriment  of  the  other 
parties.  That  she  was  bound  to  determine  at  once 
between  the  different  contingencies,  and  could  not  wait 
for  the  course  of  events  and  see  which  would  be  most 
advantageous. 

That  the  reported  cases  did  not  apply,  for  this  was 
not  the  case  of  an  implied  equitable  liability  to  elect, 

but 


CASES  IN  CHANCERY.  239 

but  a  distinct  and  expressed  condition  that  she  was  1861. 
only  to  take  her  legacies  upon  giving  up  her  dower. 
That  being  informed  of  the  condition^  and  put  on  inquiry 
as  to  value,  she  could  not  wilfully  abstain  from  ascer- 
taining it,  and  thereby  postpone  determining  whether 
she  would  comply  with  the  terms  of  the  will  or  not,  to 
the  prejudice  of  the  other  parties.  That  she  must  be 
assumed  to  have  known  her  rights,  and  could  not,  after 
a  lapse  of  sixteen  years,  when  circumstances  had 
changed,  reject  the  bequests  which  she  had  accepted 
under  the  will ;  he  cited  Worthington  v.  Wiginton  (a),  in 
which  a  widow  had  died  sixteen  years  after  the  testator, 
and  it  was  inferred,  from  circumstances  similar  to  the 
present,  {hat  she  had  elected  to  take  under  the  will, 
though  it  was  also  found  that  it  was  greatly  to  her  dis- 
advantage so  to  do. 

Mr.  Jessel,  contri,  for  the  widow,  was  not  called 
on. 


The  Mastbb  of  the  Rolls. 

I  think  there  is. nothing  to  bind  the  widow.  There 
is  a  great  distinction  between  a  case  like  that  cited, 
where  the  widow  is  dead,  and  where  she  is  living. 
Where  she  is  dead,  you  can  only  guess  at  her  intention 
from  what  she  did  in  the  meantime ;  but  where  she  is 
alive  and  says,  ^*  I  did  not  elect,  and  never  intended  to 
do  so/'  you  have  strong  primd  foAe  evidence  that  no 
act  done  by  her  amounted  to  an  election. 

When  is  a  widow  bound  to  make  her  election?  It 
certainly  is  not  necessary  that  she  should  do  so  within 
twenty-four  hours  after  the  testator's  death,  and  if  the 

matter 

(a)  20  Beav.  67. 
VOL.  XXX— II.  R 
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matter  had  come  before  the  Coqrt  it  would  hav<e  giren 
her  some  reasonable  time  to  consider.  It  is  also  per- 
fectly clear^  that  the  parties  interested  under  the  will 
might  have  called  on  her  categorically  to  elect,  and  the 
Court  might  not  consider  twelve  months  after  the  testa- 
tor's death  an  unreasonable  time. 

If  the  executors  had  called  on  her  to  elect  within  that 
time,  and  saidj ''  Do  you  intend  to  take  under  or  against 
the  will/'  it  would  have  been  necessary  that  she  should 
have  known  the  nsture  and  extent  of  her  rightSy  what 
her  dower  was  and  what  she  was  entitled  to,  to  enable 
her  to  determine  what  choice  she  should  make. 

Whether,  in  this  case,  it  would  have  been  to  her  in- 
terest to  take  under  or  against  the  will,  it  is  diflScult  to 
say. 

If  she  had  intended  to  marry  again,  that  circumstance, 
no  doubt,  would  have  formed  a  material  ingredient  in 
the  probable  value;  but,  assuming  she  intended  to 
marry,  still  she  might  have  sold  her  right  to  dower, 
and,  having  regard  to  her  age  at  the  time,  it  might 
have  been  more  valuable  than  the  gifts  under  the  will. 
The  circumstance  that  she  waited  until  the  arrears  of 
dower  exceeded  the  amount  of  the  legacies  does  not 
appear  to  me  to  prejudice  her  claim,  or  prevent  her 
electing  now. 

What  has  she  done?  The  executor  sent  her  an 
epitome  of  the  will  and  she  received  all  that  she  was 
entitled  to  under  it.  She  says  now,  I  cannot  determine 
which  way  to  elect  until  I  have  made  my  arrangements 
and  ascertained  what  my  rights  are ;  and  the  CSourt  finds 
in  the  certificate  ^*  that  she  accepted  the  benefits  given 
to  her  by  the  will  in  ignorance  of  her  right  to  dowe/  as 
the  widow  of  the  testator." 

I  am 
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I  am  of  opinion  there  is  nothing  to  bind  her,  not- 
withstanding the  lapse  of  time,  and  although  she  has 
remained  ten  years  from  the  time  when  she  first  raised 
the  claim  to  the  present  time  without  enforcing  it. 
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WARBRICK  V.  VARLEY.    (No.  1.) 
HE  testator  bequeathed  as  follows : — 


**  I  give  and  bequeath  xmio  Alphonso  Rowland  Varley^ 
of  Oreat  BoUcm,  solicitor,  all  and  every  my  books, 
manuscripts,  paintings,  prints,  carvings,  statuary,  casts, 
enamels,  coin  and  medals,  and  all  other  things  belonging 
to  me  which  are  or  may  be  deemed  by  the  said  Alphomo 
Rowland  Varley  articles  of  vertu^free  from  any  charge 
or  liability  in  rtspeet  thereof^  and  for  his  own  absolute 
property." 

He  also  devised  and  bequeathed  the  residue  of  his 
freehold  est^es  and  personal  property  to  trustees,  in 
trust  to  sell  and  convert,  and  to  stand  possessed  of  the 
proceeds,  upon  trust  to  pay  his  debts,  funeral  expenses 
and  the  charges  of  the  probate  of  his  will,  ''  and,  in  the 
next  place,  to  divide  the  said  sale  and  other  moneys  into 
two  equal  parts  or  shares,  one  equal  part  or  share 
thereof  I  give  and  bequeath  unto  the  said  Alphonso 
Rowland  Varley ^  free  from  any  duty  in  respect  thereof 
the  other  equal  part  or  share  thereof  I  give  and  be- 
queath unto  my  nephews  and  nieces  aforesaid." 

There  were  two  questions,  first,  whether  the  specific 
bequest  to  Mr.  Varley  was  free  of  legacy  duty,  and 
secondly,  whether  the  gift  of  the  first  moiety  of  the 
residue  to  him  was  or  was  not  free  from  legacy  duty. 

R  2  Mr. 


June  20,  27. 

Bequest  of 
legacy  "free 
from  any 
charge  or  Ua- 
bility  in  r»- 
tpect  thereof.'' 
Held,  that  it 
was  given  free 
from  the  legacy 
duty. 

A  testator 

fave  his  resi- 
ue,  in  trust 
to  convert  and 
divide  into  two 
equal  parts, 
and  he  be- 
queathed one 
equal  part  to 
A.J  free  from 
any  duty  in 
respect  thereof, 
ana  the  other 
equal  part  to  be 
given  to  his 
nephews  [but 
without  the 
addition  of  the 
latter  words]. 
Held,  that  the 
legacy  duty 
on  the  first 
moiety  was 
payable  out  of 
any  lapsed  re- 
sidue, and  if 
none,  out  of 
the  second 
moiety. 


Warbrick 
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Mr.  Selunpi  and  Mr.  Mackesan  for  the  Plaintiff. 

Mr.  22.  Palmer  and  Mr.  Kar slake j  for  VarUj/f  cited 
rNoT'      ^^'"^^  ^-  Vi^cenHa);  Gude  v.  Mimfard{b);  Wil- 
liams  on  Executors  (c). 

Mr.  Follett,  Mr.  Eowcliffe,  Mr.  Zfoyrf,  Mr.  Martin- 
dale,  Mr.  jSTay  and  Mr.  Osborne  for  other  parties. 


7%€  Masteb  o/*  Me  Rolls. 

June  27.  The  question  is  whether  the  specific  legacy  is  given 

free  from  legacy  duty,  and  I  am  of  opinion  it  is.  There 
are  many  articles  bequeathed  ''free  from  any  charge  or 
liability  in  respect  thereof."  I  am  satisfied,  on  consi- 
deration of  these  words,  that  legacy  duty  is  a  charge 
to  which  a  legacy  is  liable,  and  when  it  is  given  ''  free 
from  any  charge  in  respect  thereof/'  I  think  it  must  be 
free  from  legacy  duty. 

As  to  the  residue  I  am  also  of  opinion,  that  one 
moiety  of  it  is  to  be  paid  free  from  duty,  and  which 
duty  must  fall  on  remaining  moiety. 

Therefore  the  duty  on  one  moiety  will  fall  on  the 
lapsed  residue,  if  there  be  any  such  fund,  and  if  not,  it 
must  fall  on  the  other  half. 

(a)  Turner  if  H.  433.  (c)  Vol.  2,  p.  1489  (5th  edit.). 

(6)  2  r.  *  Coll.  (Exch.)  448. 
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FORSHAW  V.  WELSBY  (a).  ^- 18. 19, 

^  20. 

rpHE  Plaintiff  Philip  Forshaw,  a  widower,  had  two  A  seulemcnt 

-^     children,  Ann,  who  married  Mr.  Smith  in  Aprils  by  a  person  m 

1 867,  and  Martha.  tjtrmit,  and 

not  containiog 
a  power  of  re- 

In  May,  1857,  the  Plaintiff  had  a  paralytic  stroke,  i;^*!^;'^' 

and  he  contuiued  for  a  long  time  afterwards  dangerously  Court  being 

ill.    He  had  long  thought  of  making  a  settlement  on  Uwu  executed 

his  daughters,  and  in  August,  1869,  he  gave  instructions  >n  expectation 

to  Mr.  Hill,  the  managing  clerk  of  Mr.  WeUhy,  his  mediate  death, 

solicitor,  to   prepare  a  settlement  of   8,000/.  on  his  ^^"°'^^t|on 

daughters;  and  this  was  done  by  a  deed  of  the  31st  of  that  it  should 

August,  1859.    The  Plaintiff  was  still  in  such  danger  S^Tf  hit 

that  his  death  might  have  been  hourly  expected,  and  he  recovery. 

executed  a  will  on  the  2nd  of  September,  1859.  duty  of  a  soli- 

citor to  intro- 
duce a  power 
On  the   13th  of  September,    1869,  the  Plaintiff's  of  revocation 

daughter  Martf,a  married  Mr.  Martin.  j^^nf!;  ™J^ 


Besides  the  settlement  of  8,000/.,  it  appeared  that,  on 

the  16th   of  September,   1869,  the  Plaintiff  executed 

another  voluntary  settlement.     This  purported  to  be 

made    between    the    Plaintiff   of   the   one   part  and 

TT.  Webby  and  W.  H.  Smith  of  the  other  part,  and 

the  Plaintiff  thereby  conveyed  to  Messrs.  Welsby  and 

Smith  the  greater  part  of  his  property,  including  his 

brewery  and   other  freehold,  copyhold  and   leasehold 

estates,  messuages  and  hereditaments,  upon  part  of 

which  the  Plaintiff  carried  on  his  business,  and  he  also 

assigned  to  them  moneys  and  securities  for  money.   The 

trusts 
(a)  Ex  relatione* 


under  such  cir^ 
cumitancei. 
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1860.  trusts  were  to  receive  the  rent,  income  and  profits,  and 
thereout  to  pay  to  the  Plaintiff  800/.  a  year  for  his  life, 
and,  subject  thereto,  as  to  one  moiety  of  the  real  and 
personal  property,  upon  trust  to  pay  the  income  to 
Mrs.  Martin  for  life,  for  her  separate  use,  and  after  her 
death,  leaving  her  then  present  or  any  future  husband 
surviving,  to  such  surviving  husband  for  life,  subject  to 
a  proviso  for  determining  the  same,  and  subject,  as 
aforesaid,  upon  trust  for  the  children  of  Mrs.  Martin's 
present  or  future  marriage.  And  as  to  the  other  moiety 
of  the  trust  estate  and  premises,  upon  similar  trusts  for 
the  benefit  of  Mrs.  Smith  for  life,  and  afterwards  for 
her  present  or  any  future  husband  for  life,  with  remainder 
for  the  children  of  Mrs.  Smith  present  or  future.  The 
deed  also  contained  numerous  other  powers  and  pro- 
visions affecting  the  property  and  its  management,  but  it 
contained  no  power  enabling  the  Plaintiff  to  revoke  it 

On  the  22nd  of  September,  1859,  the  Plaintiff's 
medical  attendants  advised  his  removal  to  Southport,  in 
the  hope  that  the  sea  air  might  assist  his  recovery.  He 
was  removed  accordingly,  and,  while  there,  on  the  26th 
September,  1859,  W.  Webby  visited  him,  and  in  the 
course  of  conversation  informed  him  that,  during  his 
illness,  on  the  16th  of  September,  1859,  he  had  ex- 
ecuted a  deed,  whereby  he  had  conveyed  and  assigned 
all,  or  almost  all,  his  property,  real  and  personal, 
away.  The  Plaintiff  immediately  said  that  he  had  no 
knowledge  of  any  such  deed,  but  on  the  afternoon 
of  the  same  day  Mr.  Hill  brought  the  deed  and 
showed  the  Plaintiff  his  signature,  and  was  told  by 
the  Plaintiff  that  he  had  no  recollection  of  executing 
or  of  giving  instructions  for  such  a  deed.  The  deed, 
at  the  Plaintiff's  request,  was  given  up  on  28th  Sep- 
tember, 1859,  and  he  then,  for  the  first  time,  became 
aware  of  its  contents. 

The 
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The  Plaintiff,  Mr.  Farshawp  instituted  the  8uit  against 
Welsby,  and  against  SnUiA,  bis  wife  and  children,  and 
Marten  and  wife,  praying  that  the  deed  of  the  16th  of 
SeptenUfer,  1859,  might  be  set  aside.  Wslsbt. 

The  Plaintiff  said  that  he  never  gave  any  instructions 
for  the  deed  of  the  16th  September,  1859,  but  that  the 
same  was  prepared  upon  instructions  given  by  the  De- 
fendants or  some  of  them  without  the  Plaintiff's  consent 
or  knowledge;  that  he  was  never  informed  of  the  con- 
tents, and  that  the  same  was  not  read  over  to  him; 
that  he  was  totally  unable  to  transact  business  of  any 
kind  at  the  time  when  the  deed  was  executed;  that, 
in  fact,  he  never  did  properly  execute  the  same,  and 
that  it  was  not  his  deed. 

Mr.  J2.  Palmer,  Mr.  Kay  and  Mr*  W.  Pearson  for 
the  Plaintiff. 

Mr.  FoUett  and  Mr.  Little  for  Mr.  Welsby. 

Mr.  Selwyn  and  Mr.  Dickinson  for  the  other  De- 
fendants. 

13  JSliz.  c.  5 ;  Fullagar  v.  Clark  {a) ;  Huguenin  v. 
Baseley(b);  Cooke  v.  Lamotte(c);  Blackie  v.  Clark(d); 
Nanney  y,  Williams {e);  Hobday  v. Peters(f);  Hoghton 
V.  Hoghton  (g) ;  Cobbett  v.  Brock  (A),  were  cited. 

The  Mastbr  of  the  Rolls. 

It  is  impossible  that  the  deed  of  the  16th  September, 
1859,  can  stand.  The  Plaintiff  at  the  time  was  dan- 
gerously ill,  in  a  state  of  great  debility,  and  seemed 

desirous 

(a)  IS  Ve$.  4S1.  (e)  22  Bew.  452. 

(6)  14  Vet.  273.  (f)  2S  Bern.  349. 

(c)  15  Bern.  234.  (g)  15  Beav.  278. 

(d)  15  Beav.  595.  (A)  20  Beav.  524. 
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1860.  desirous  of  settling  his  affairs.  He  bad  long  thought  of 
making  a  settlement  upon  his  daughters,  and  had  accord- 
ingly given  instructions  for  and  made  the  settlement 
dated  the  3 1st  August^  1859,  and  he  also  made  a  will 
on  the  2nd  September,  1859.  The  evidence  shews  that 
he  was  in  the  greatest  danger,  that  his  death  might 
have  been  hourly  expected,  and  that  it  was  of  the 
greatest  importance  to  avoid  troubling  him  upon  any- 
thing relating  to  business.  The  evidence  of  Drs.  Ashton 
and  Formby  is  distinct  and  clear.  The  evidence  of 
Dr.  Ashton,  however,  must  be  preferred,  because  he 
was  the  Plaintiff's  more  regular  attendant;  he  also  is 
the  witness  introduced  on  the  part  of  the  Defendants. 
In  that  state  of  things,  it  is  necessary  to  consider  the 
evidence  of  Mr.  Hill,  which  must  be  taken  with  some 
qualification ;  he,  no  doubt,  intended  to  speak  the  whole 
truth ;  but  this  circumstance  cannot  be  excluded : — that 
be  has  to  support  a  transaction,*  which,  if  not  supported, 
raises  some  imputation  upon  his  professional  judgment, 
and  this  suit  has  been  occasioned  by  that  transaction. 

According  to  his  statement,  he  had  an  interview  with 
the  Plaintiff  on  the  3rd  September,  who  told  him  he 
wished  to  give  him  instructions  for  the  preparation  of  a 
settlement  of  the  whole  of  his  property.  He  says  he 
was  startled  at  this,  as  indeed  he  well  might  be,  the 
Plaintiff  having,  two  or  three  days  before,  made  what 
he  thought  an  adequate  and  proper  settlement  upon  his 
daughters,  and  having  also  made  his  will.  Mr.  Hill, 
however,  went  to  Mr.  Wehby,  and  told  him  what  had 
taken  place,  and  that  from  his  knowledge  of  the 
Plaintiff,  he  thought  it  probable  that  he  would  change 
his  mind,  and  that  he  thought  it  desirable  to  draw  up 
instructions  in  writing,  that  they  might  be  laid  before 
the  Plaintiff.  This  was  done,  and  Mr.  Hill  says,  ''  I 
knew  the  Plaintiff  so  well,  that  I  was  sure  he  would 

wish 
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wish  to  have  everything  upset  again/'  and  this  is  con-  I860, 
stantly  related  by  him  as  being  the  feeling  which  be 
entertained  of  the  Plaintiff's  disposition,  and  of  the 
peculiarity  and  character  of  his  mind  which  was  likely 
to  actuate  him.  With  this  impression  of  the  Plaintiff's 
character,  the  solicitor  prepares  the  settlement,  but  he 
does  not  give  the  settlor  an  opportunity  of  performing 
that  which  he  is  satisfied  is  an  inherent  part  of  the  dis- 
position of  the  man  whose  property  he  is  about  to  settle 
for  him.  That  certainly  is  a  circumstance  which  would 
make  it  difficult  to  support  the  deed,  whatever  might 
have  been  the  state  of  health  of  the  Plaintiff.  It  is 
clear  that,  throughout  the  transaction,  the  Plaintiff 
thought  he  was  going  to  die,  and  he  was  somewhat 
disposed  to  think  (at  least  that  is  my  suggestion)  that 
if  he  died  it  might  be  as  well,  with  the  great  desire  he 
had  to  save  expense  and  legacy  and  succession  duty, 
that  be  should  dispose  of  his  whole  property  by  deed 
inter  vivos.  The  observations  he  made  in  the  course  of 
the  transaction  to  various  persons  are  singular.  He 
says  to  one,  **  I  am  giving  up  what  I  have  worked  for 
for  years ;  it  is  a  very  hard  thing  to  do,  but  the  doctors 
tell  me  it  is  absolutely  necessary." 

The  settlement  was  prepared  and  taken  to  the 
Plaintiff,  and  Mr.  Hill  says  that  be  went  three  times 
on  the  14th  of  September  to  see  him,  and  could  only 
see  him  on  the  third  occasion.  The  Plaintiff  said  **  That 
there  was  no  need  for  it  now,"  and  thereupon  Mr.  Hill 
answered,  "  But  it  was  an  agreement  you  made  with 
Mr.  Martin/*  and  Mr.  Smith  said,  ''  I  think  you  said 
it  would  save  duty."  That  appears  to  me  to  be  a  clue 
to  the  transaction  throughout.  He  executed  the  deed 
upon  a  notion  that  he  was  upon  the  point  of  death, 
or  that  he  had  but  very  little  chance  of  living,  but 
he  did  not  intend  the  deed  to  be  operative  if  he  sur- 
vived. 
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1860.  vived.  This  is  the  inference  which  I  draw  from  the 
observations  he  made,  which  are  proved  by  the  evidence 
of  the  Defendants  who  endeavour  to  support  this 
deed.  I  give  entire  credence  to  the  Plaintiff  himself, 
when  he  says  that  he  has  no  recollection  whatever  of 
what  took  place  upon  that  occasion;  that  is  borne  out 
by  the  whole  of  the  testimony.  It  is  borne  out  by  the 
conversation  which  he  had  with  Mr.  WeUhy  at  South" 
port,  after  he  found  that  this  deed  existed.  That  is  a 
justification  for  his  statement  in  the  bill,  which  other- 
wise I  should  certainly  not  speak  so  lightly  of,  that  he 
never  gave  instructions  for  the  deed,  and  that  he  never 
had  anything  to  do  with  it,  and  that  his  mind  was  a 
blank  upon  the  subject  That  it  should  be  a  blank  is 
not  surprising,  when  it  is  found  what  the  state  of  his 
health  was ;  when  it  is  found  that  his  nearest  relations 
were  kept  away  from  him,  not  from  any  improper 
motive,  but  because  be  was  not  in  a  state  to  be  able  to 
bear  the  presence  of  bis  brothers,  and  because  persons 
who  came  to  him  also  upon  matters  of  business  could 
not  be  allowed  to  see  him,  and  that  even  a  person  who 
had  attended  sometimes  to  shave  him  was  obliged  to 
leave  him  in  consequence  of  his  state  of  illness.  All 
these  matters  tend  to  the  conclusion,  that  although  he 
did  make  the  statements  of  which  evidence  is  given  by 
the  Defendants,  yet  he  himself  has  forgotten  everything 
relating  to  it.  Judging  from  their  statements,  I  think 
that  the  common  belief  of  the  Plaintiff  himself,  of  his 
physicians,  and  of  all  his  family  was,  that  he  had  but  a 
few  days  to  live,  and  that  this  deed  was  prepared  and 
executed  in  contemplation  of  that  event.  But  when  a 
man  in  that  state  of  health  sends  for  his  solicitor,  and 
tells  him  to  prepare  a  settlement  of  the  whole  of  his 
property,  and  that  solicitor  says,  **  I  know  this  man's 
mind  so  well  that  I  am  certain  he  will  desire  to  change 
it,  and  that  he  will  endeavour  to  upset  the  whole  thing," 

it 
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it  would  be  but  a  matter  of  ordinary  duty  to  introduce 
into  that  settlement  a  power  of  revocation,  that,  if  by 
chance  he  should  recover  bis  health,  be  may  have  the 
opportunity  of  exercising  bis  free  and  uncontrolled 
judgment  over  that  settlement  of  his  property,  which  he 
thought  it  necessary  to  make  when  he  considered 
himself  ta  ariiculo  martU. 

In  the  absence,  therefore,  of  any  undue  influence,  in 
the  absence  of  any  pressure  on  the  part  of  his  friends 
or  relations,  of  which  there  is  no  evidence,  still  this  is  a 
deed  which  cannot  stand  in  its  present  form. 

I  should  have  considered  that  the  ordinary  course 
would  have  been  for  a  conveyancer  to  have  introduced 
a  power  of  that  description.  Lord  JSldon  observed 
strongly  upon  the  omission  of  such  a  clause  in  the  case 
of  Huguenin  v.  Baseley  (a),  and  the  omission  of  it  here 
is  a  very  serious  consideration.  It  was  argued  that  his 
intentions  could  not  have  been  carried  into  effect 
except  by  an  irrevocable  instrument,  but  that  really  is 
assuming  that  he  was  in  perfect  health,  and  able  to 
understand  what  his  wishes  might  be.  If  he  wished 
to  preserve  the  arrangement,  the  power  of  revocation 
would  not  in  the  slightest  degree  affect  it;  it  would 
only  enable  him  to  do  that  which  he  might  think  fit 
with  respect  to  his  property,  in  case,  contrary  to  the 
expectations  of  all  his  friends,  that  which  actually 
happened  should  occur,  viz.,  a  marvellous  recovery 
should  take  place. 

It  was  suggested  rather  than  pressed,  that  this  deed 
might  be  supported  on  some  consideration  similar  to 
that  in  the  case  of  Hammersley  v.  De  Bi€l{Jb\  and  that 
class  of  cases,  where  it  has  been  held  that  if  a  man 
marries  the  daughter  of  a  gentleman  upon  the  promise 

of 
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1860.  of  a  settlement,  that  promise  would  be  sufficient  to  sup- 
port the  settlement;  but  I  am  clear  that  no  considera- 
tion of  that  kind  can  support  this  deed.  In  the  first 
place,  if  that  had  been  so,  it  should  have  been  men- 
tioned in  the  settlement,  but  it  is  expressed  to  be  purely 
a  voluntary  settlement.  Besides  which,  Mr.  Martinis 
intention  to  marry  the  lady  was  settled  and  fixed  long 
previously  to  this  conversation  with  the  Plaintiff,  which 
only  occurred  either  upon  the  morning  of  the  marriage 
or  the  morning  before  the  marriage,  and  clearly  formed 
no  portion  of  the  treaty  previous  to  the  marriage.  Un- 
doubtedly there  is  this  evidence  to  be  observed,  that 
when  the  Plaintiff  had  the  draft  of  the  instrument 
brought  to  him,  he  said  **  There  is  no  need  to  execute 
it  now,''  and  thereupon  Mr.  Hill  said  *'  it  is  in  accord- 
ance with  an  arrangement  you  made  with  Mr.  Martin;" 
but  I  am  of  opinion  it  was  not  in  accordance  with  any 
arrangement  previously  made,  and  I  think  that  the 
Plaintiff  then  had  considerable  doubts  about  the  pro- 
priety of  executing  it,  and  that  he  executed  it  upon  the 
ground  stated  by  Mr.  Smith — that  it  would  save  duty 
in  case  he  did  not  recover. 

In  that  state  of  things,  the  deed  cannot  be  allowed  to 
stand,  and  I  must  say  that  in  many  respects  it  would 
be  injurious  to  the  parties  themselves  if  it  were  to  be 
allowed  to  stand.  It  has  been  jusUy  pointed  out,  that 
by  a  mortgage  or  sale,  according  to  all  the  settled  de- 
cisions, the  property  might  still  be  disposed  of  by  the 
Plaintiff,  and  the  person  who  bought  it  with  full 
knowledge  of  this  voluntary  deed  would  in  no  degree 
have  his  title  injured,  but  would  be  entitled  to  hold  the 
property  as  a  purchaser  for  value. 

It  is  also  very  likely  that  a  portion  of  this  property 
has   not  yet  been  actually  delivered  over,  and  which 

would 
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would  require  certain  steps  to  be  taken  for  the  purpose 
of  giving  effect  to  the  deed,  in  which  case^  as  the  Court 
does  not  assist  yolunteers,  there  might  be  considerable 
difficulty  with  respect  to  that  portion  of  the  property. 

I  regret  very  much,  undoubtedly,  a  great  deal  that 
has  taken  place  both  in  the  evidence  and  in  the  cause, 
and  as  far  as  lies  in  my  power  I  should  be  very  glad, 
if  it  were  possible,  to  assuage  the  feelings  which  have 
arisen  between  the  Plaintiff  and  his  own  family,  feeling 
convinced  that  it  must  be  for  their  mutual  benefit  and 
for  their  mutual  comfort  that  a  perfect  and  entire  recon- 
ciliation should  take  place.  I  thought  it  therefore  fit, 
for  the  vindication  of  the  conduct  of  the  family,  to  state, 
that  in  my  opinion  there  is  nothing  to  impeach  their 
conduct  in  the  transaction. 

I  am  also  further  of  opinion,  that  as  infants  are  in- 
terested in  this  voluntary  deed,  the  deed  could  not, 
except  by  the  authority  of  a  Court,  be  set  aside,  and 
that  some  proceedings  were  necessary  for  that  purpose. 
[  regret  very  much  the  great  length  to  which  the 
evidence  has  gone  on  both  sides,  and,  as  naturally 
occurs  in  these  cases,  some  species  of  recrimination  or 
imputation  has  taken  place  upon  both  sides,  but  I  shall 
do  all  I  can  to  prevent  that  going  any  further,  and  in 
ordering  the  deed  to  be  delivered  up  to  be  cancelled  I 
shall  give  no  costs  of  the  suit  to  any  one. 

I  cannot  give  costs  to  Mr.  Welshy^  because  I  must 
treat  the  deed  as  prepared  in  his  office,  and  although 
he  personally  in  no  respect  appears  to  have  acted  im« 
properly,  yet,  if  I  am  right  in  the  judgment  I  have 
formed,  it  was  his  duty  to  see  that  a  deed  of  that 
description,  relating  to  a  man's  property  who  was  lying 
or  supposed  to  be  lying  in  extremis^  should  not  be 

executed 
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executed  without  taking  care  that  he  should  have  an 
opportunity  of  revoking  it,  in  case  he  recovered  his 
health  and  be  in  a  situation  to  form  a  cool  and  uncon- 
trolled judgment  with  respect  to  his  position. 

I  shall  order  the  deed  of  the  16th  oi  September^  1869, 
to  be  delivered  up  to  be  cancelled,  but  I  shall  give  no 
costs. 


1861. 
April  29. 

Trastees  for 
•ale  are  justi- 
fied in  fixing 
areserred 
bidding  on  a 
sale  by  auc- 
tion. 


Re  PEYTON'S  SETTLEMENT. 

T>Y  a  settlement,  dated  in  1843,  a  large  estate  in 
'^^  Sussex  was  conveyed  to  two  trustees  (Budd  and 
Bedwell)  and  their  heirs,  to  the  use  of  Joseph  John 
Wakehurst  Peyton  (since  deceased)  for  life,  with  re- 
mainder to  trustees  for  500  years,  to  secure  10,0002.  for 
the  portions  of  younger  children,  with  remainder  to 
John  East  Hunter  Peyton  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail  male,  with  remainder  over. 


The  indenture  contained  a  proviso  **  that  it  should  be 
lawful  for  ITiomas  William  Budd  and  Frederick  Bed- 
well,  at  any  time  or  times  after  the  decease  of  the  said 
Joseph  John  Wakehurst  Peyton,  at  the  request  and  by 
the  direction  in  writing  of  such  one  of  them,  John  East 
Hunter  Peyton  and  Edward  Gilbert  Peyton,  as  should, 
for  the  time  being,  be,  under  or  by  virtue  of  the  limita- 
tions thereinbefore  contained,  in  the  possession  of,  or 
entitled  for  his  life  to  the  rents,  issues  and  profits  of  the 
hereditaments  and  premises  thereby  released,  to  dispose 
of  and  convey,  by  way  of  absolute  sale,  all  or  any  part 
of  the  said  hereditaments  and  premises  thereby  con- 
veyed. 
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veyedy  and  the  iDheritance  thereof  in  fee  simple,  to  any        1861. 
pereon  or  persons  whomsoeTer,  for  such  price  or  prices      ^^^^'^^ 
in  money  as  to  Messrs.  Budd  and  Bedwell  should  seem     p  ^  • 
reasonable.    With  power,  for  the  purpose  of  effecting  Sittlbmeiit. 
such  sale  or  sales,  to  revoke  all  or  any  of  the  uses 
thereinbefore  limited  and  declared,  and  to  limit  new 
uses  of  the  hereditaments  so  sold,  and  with  power  to 
give  receipts  for  the  purchase  moneys  to  be  by  them 
received." 

Joseph  John  Wakehurst  Peyton  died  in  1844,  and 
the  trustees  now  intended,  with  the  consent  of  John 
East  Hunter  Peyton  (the  tenant  for  life  in  possession) 
to  sell,  under  the  power  of  sale,  a  portion  of  the  lands 
comprised  in  the  settlement. 

The  trustees  presented  a  petition,  under  the  22  k  23 
Vict,  c.  35,  for  the  advice  of  the  Court,  steting  that  they 
were  desirous  of  obtaining  the  highest  price  for  the 
lands,  and  were  advised  that  the  best  course  was  to  sell 
the  same  by  auction,  which  they  were  willing  to  do, 
but  that  they  are  also  advised,  that  in  order  to  prevent 
a  sacrifice  of  the  said  property  by  auction,  they  ought 
to  have  a  proper  reserved  price  fixed,  on  a  valuation 
made  by  a  competent  person,  before  the  lands  were 
offered  for  sale,  and  if  such  reserved  price  could  not  be 
obteined,  to  buy  in  the  same.  However,  a  question 
had  been  raised,  whether  they  could  buy  in  the  property 
at  the  auction  without  being  responsible  for  the  loss  on 
a  re-sale,  if  less  should  be  offered  than  at  the  first  sale. 

The  petition  prayed  the  opinion  of  the  Court  as  to 
whether  it  would  be  proper  and  within  the  powers  of 
the  trustees  for  sale,  to  have  a  proper  reserved  price 
fixed,  by  a  competent  person,  before  the  lands  should 

be 
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be  offered  for  sale  by  aaction,  8o  that,  if  sach  reserved 
price  could  not  be  obtainedy  to  bay  in  the  lands,  and  so 
on,  from  time  to  time,  until  a  suflScient  price,  in  the 
Settlement,  judgment  of  a  competent  person,  should  be  obtained  for 
the  same. 

Mr.  Jessel  in  support  of  the  petition.  The  trustees 
have  applied  to  the  Court,  in  consequence  of  the  doubts 
entertained  by  conveyancers  whether  trustees,  under  a 
common  power  of  sale,  which  does  not  in  terms  spe- 
cifically authorize  them  so  to  do,  can,  when  the  trust 
property  is  sold  by  auction,  fix  a  reserved  bidding  and 
buy  in  the  property.  Mr.  Lemn^  in  his  T^atise  on 
Trustees  (a),  seems  to  think  that  they  cannot.  He 
says  : — **  Assignees  of  a  bankrupt  cannot  buy  in  at  the 
auction  without  the  authority  of  the  creditors,  and 
where  the  assignees  had  put  up  the  estate  in  two  lots 
and  bought  them  in,  and  aflerwards,  upon  a  re-sale, 
there  was  a  gain  upon  one  lot  and  a  loss  upon  the 
other,  the  balance  upon  the  whole  being  in  favour  of 
the  estate.  Lord  Eldon  compelled  the  assignees  to 
account  for  the  diminution  of  price  in  one  lot,  and  would 
not  allow  them  to  set-off  the  increase  of  price  on  the 
other  (&).  It  may  be  thought  perhaps,  that  as  assignees 
act  under  a  statute,  they  have  less  discretionary  power 
than  belongs  to  ordinary  trustees,  but  in  Taylor  v. 
Tabrum{c)  the  same  principle  was  applied  to  trustees 
in  the  proper  sense  of  the  word.*' 

But  the  authorities  cited  do  not  appear  to  bear  out 
this  statement  of  the  law.    Those  in  bankruptcy  are  in- 
applicable, 

(a)  Page  302  (4M  edit,)  Gover,  1  De  Get,  349. 

(6)  Ex  parte  Lewis,  1  GL  ^  (c)  6  Sim.  281  \  iee   Ord  7, 

J.  69,  and  tee  Ex  parte  Buxton,  Noel,  5  Mad,  440 ;  Conolty  v. 

I  Gl.Sf  J.  355;  Ex  parte  Bal-  Partongf  3  Tet.  628,  note, 
dock,  2  Dea.  i  C.GO;  Ex  parte 
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applicable,  for  when  the  Court  directs  a  sale  without  1861. 
making  any  provision  for  buying  in  the  property,  the  ^■^"'"^^ 
assignees  have  no  power  to  do  so.  Taylor  y,  Tabrum  (a),  Peyton's 
proceeded  on  other  grounds;  the  trust  was  to  sell  "as  Settlemeiit» 
soon  as  conveniently  might  be  after  his  [the  testator's] 
death."  The  property  was  put  up  for  sale  soon  after 
the  testator's  death  (1818),  and  was  bought  in,  and  the 
trustee  delayed  selling  until  1823,  when  a  loss  occurred, 
and  the  trustees  were  charged  with  the  difference, 
evidently  on  account  of  the  unnecessary  delay  in  selling. 
This  seems  to  be  the  view  of  Sir  Edward  Sugden  (6), 
who  says,  "  The  usual  direction  is,  to  sell  with  all  con* 
venient  speed,  which  is  no  more  than  the  ordinary  duty 
implied  in  a  trustee,  and  there  must  necessarily  be  some 
discretion  which  the  trustees  may  safely  exercise;  and 
if  there  are  several  trustees,  one  is  not  bound  to  sur- 
render his  opinion  as  to  the  fittest  time  of  sale  to  the 
other;  and  acting  providently,  they  may  buy  in  the 
estate  ;  but  trustees  who  do  buy  in  an  estate  and  delay 
the  re-sale  incur  a  great  risk  of  answering  for  any  loss 
which  may  be  sustained"  (c).  So  in  Fry  v.  Fry  (rf)>  the 
trustees  were  made  liable  for  a  delay  of  twenty-five 
years  in  selling,  under  a  power  to  sell  "as  soon  as 
convenient  after  his  decease."  To  fix  a  reserved  bidding 
is  a  necessary  and  reasonable  act  on  the  execution  of 
the  power,  in  order  to  prevent  the  estate  being  sacrificed, 
and  the  practice  of  the  Court,  in  directing  a  sale,  is 
always  to  fix  one. 

The  Mabt£R  of  the  Rolls. 

I  think  the  power  of  sale  must  be   considered   to 
include   all   such   acts  as  are  usual  and  requisite  for 

accomplishing 

(a)  6  Sim.  281.  281,  affirmtd  1  Law  j\  (N.  S,) 

(6)  Sug,  Vend.  p.  50  ( 13M  td.)      Chanc.  1 89. 

(r)  Taylor  v.  Tayhr,  6  Sim,  (d)  27  Beau.  144. 

VOL.  XXX— II.  B 
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1861.  accomplishing  the  purpose  of  the  power,  and  I  have  no 

^^*v^^^  doubt  that  it  includes  an  authority  to  fix  a  reserved 

Pet^om's  bidding,  and  I  will  answer  the  case  accordingly. 

Settlement.  " 

Note.— S^e  Conolly  v.  Partans,  3  Vet.  625,  note,  where  Lord 
Loughborough  says,  page  628,  '*  what  should  I  say  to  trustees  for 
infants  who  put  up  the  property  they  had  estimated  and  valued,  and 
did  not  take  care  that  it  should  not  go  under  that  value.  It  is  their 
duty  to  have  it  valued  and  to  take  care  that  it  shall  not  ^o  for  less." 

So  in  Campbell  v.  Walker,  5  Vet.  680,  Sir  R.  P.  Arden,  M.  R.,  savs, 
*'  These  trustees  were  hound  to  sell  if  they  could  get  a  reasonable 
price.  The]^  did  everything  proper  to  pave  the  way  for  a  sale.  They 
had  a  valuation  made,  and  they  determined,  as  was  their  duty,  not  to 
let  the  premises  go  for  less  than  that  valuation.  Then  they  find  no 
one  ffoes  up  to  that  price,  and  thev  purchased,  and  they  are  very  right, 
provided  they  bought  subject  to  the  equity  I  mentioned." 


DORSETT  V.  DORSETT. 
Decs, 
Under  a  limi-    fTlHE  testator  gave  the  produce  of  his  real  and  per* 
bMkmptey  ®^"*'  estate  to  trustees,  in  trust  for  his  nephews 

with  a  gift  over  Stephen  Smith  Darsett,  William  Smith  Dorsett,  and  other 
Heidi  that  a     nephews  and  nieces  whom  he  specified,  in  equal  shares 

share  which      during  their  respective  lives :  the  shares  of  his  nephews 
accrued  after  or  r 

bankruptcy       "  to  be  paid  to  them,  respectively,  during  their  respective 
and  certificate,  jj^^g  ^j,  yj^^jj  ^jjgy  ^^  ^^^^y  ^f  i\^qj^  should,  at  any  time  or 

of  one  of  a      times  after  his  decease,  become  and  be  declared  bank- 

bsue^enT*     r"pt8|  &c.,  &c."     And  on  the  happening  of  any  such 

over  upon  the    bankruptcy,  &c.,  &c.,  then  and  immediately  after  and 

with  the  on-     likewise  on  the  respective  decease  of  his  nephews  and 

ginal  share.      nieces,  their  *'  part  or  share"  was  to  be  held  in  trust  for 

their  respective  children  who  should  attain  twenty-one. 

The  testator  then  provided  as  follows : — '^  that  if  any 

nephew  or  niece  should  not  have  any  such  child,  then 

and  in  each  or  any  such  case,  as  well  the  original  share 

or  shares  of  as  also  the  share  or  shares  surviving  or 

accruing  to  each  or  any  such  last-mentioned  nepHcw  or 

niece 
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niece  and  his  or  her  child  or  children,  or  to  such  child  1861. 
or  children  only  in  possession  or  expectancy  respecUyely, 
as  aforesaid,  by  virtue  of  this  present  clause,  of  or  in  the 
moneys  to  arise  from  the  sale  and  conversion  of  my  said 
real  and  personal  estates,  and  the  rents,  interests  and 
other  annual  produce  thereof,  shall  go  and  accrue  to 
and  vest  in  the  survivors  or  survivor,  or  others  or  other 
of  them  my  said  nephews  and  nieces,  and  their  re- 
spective children  (if  any)  or  to  or  in  such  children  only, 
as  the  event  may  be,  at  and  in  such  and  the  same  times, 
shares^  proportions  and  manner  as  are  hereinbefore 
expressed  of  and  concerning  their  respective  original 
shares  or  interests  of  or  in  the  moneys  to  arise  from  the 
sale  and  conversion  of  my  said  real  and  personal  estates, 
and  the  rents,  issues  and  other  annual  produce  thereof, 
under  the  several  trusts  hereinbefore  declared  thereof,  or 
as  near  thereto  as  circumstances  will  permit." 

The  testator  died  in  1829.  In  1846,  William  Smith 
JDorsett  was  adjudicated  bankrupt,  and  he  shortly  after- 
wards obtained  his  certificate ;  hie  had  six  children. 

Stephen  Smith  Dorsett  died  in  1860,  without  ever 
having  been  married,  and  his  share,  thereupon,  accrued 
to  the  other  legatees. 

William  Smith  Dorsett,  notwithstanding  his  bank- 
ruptcy in  1846,  claimed  to  be  entitled,  for  his  life,  to 
the  income  of  one-sixth  of  Stephen  Smith  DorsetCs 
share. 

Mr.  FoUett  and  Mr.  De  Gex,  for  the  children  of 
William  Smith  Dorsett,  argued  that  the  whole  of  WiU 
Ham's  "  share,"  including  the  accruing  share,  went  over 
on  the  bankruptcy,  the  whole  interest  being  only  given 
to  him  until  he  should  become  bankrupt;  Manning  v. 

s  2  Chambers ; 
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1861.        Chambers  (a);  Sharp  v.  Co8serat(h);  Seymour  v.  Lw- 
"^-^^^-^       cos  (c). 

DoRSETT 
V. 

DoRSETT.         Jir^  Baggallay  and  Mr.  Simpson,  for  the  trustees. 


Mr.  iSf%ii  and  Mr.  C.  Hall,  for  TFt/iiam  Sm»M 
Dorsett.  If  a  person  is  disqualified  from  receiving 
benefits  intended  for  him  when  they  arise,  the  ulterior 
interests  are  accelerated.  That  would  be  so  if  the 
claimant  were  now  uncertificated,  as  in  the  cases  cited, 
the  object  being  to  prevent  the  assignees  taking  the 
interest  But  here  the  bankrupt  has  obtained  his  cer- 
tificate. The  ''share"  forfeited  means  that  to  which 
the  bankrupt  was  entitled  at  the  time,  and  the  words  of 
forfeiture  do  not  apply  to  a  share  which  might  there* 
after  accidentally  fall  in.  The  words  ''  or  as  near  thereto 
as  circumstances  will  permit"  give  a  latitude  of  construc- 
tion, and  a  forfeiture  is  to  be  construed  strictly,  and 
never  to  be  implied. 

The  Master  of  the  Rolls. 

I  think  that  the  accrued  share  belongs  to  the  children 
and  not  to  the  bankrupt.  The  words  "  as  near  thereto  as 
circumstances  will  permit"  cannot  vary  the  construction, 
because  the  circumstances  of  the  parties  entitled  might 
differ  in  respect  of  age  and  other  matters.  The  accrued 
share  is  to  go  in  the  same  manner  as  the  original  share, 
which  is  only  given  until  bankruptcy.  If  the  original 
share  had  been  given  for  life,  or  until  marriage,  would 
not  the  accrued  share  have  gone  in  the  same  way  ?  It 
matters  little  that  the  interest  is  limited  until  the  bank- 
ruptcy or  insolvency  of  the  legatee,  provided  there  is  a 
legal  and  proper  termination  of  the  estate  given.  The 
fact  that  William  Smith  Dorseit  obtained  his  certificate 

was 

(fl)  1  De  Gex  Si  SmaU,  282.  (c)  I  Dm.  *  Sm.  177. 

(6)  20  Beav.  470. 
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was  accidental  .and  subseqaent,  and  did  not  make  any 
difference,  for  when  he  became  bankrupt  he  lost  all  his 
share,  including  the  accrued  share.  The  bankrupt  has 
no  interest  in  this  share,  but  his  bankruptcy  accelerates 
the  estate  of  his  children  ;  I  will  make  a  declaration  to 
that  effect. 


In  re  GREGG. 

Nov.  23. 

npHIS  was  a  petition  by  a  cestui  que  trust  for  the  A  bill  of  costs 

-*•      taxation  of  a  bill  of  costs  incurred  by  his  trustees.  J^^jJJ^r  ^    ^ 

The  amount  (632.  Ms.  9d.)  had,  on  the  2nd  of  September,  lecond  and 

been  retained  by  the  solicitors  (one  of  whom  was  a  was  also  settled 

trustee)  out  of  the  estate.  »"  ^^«  ^f^ 

way.     Held, 

on  an  appli- 
Mr.  Ji/artindale  in  support  of  the  petition.  cation  to  tax 

*^  *^  the  second  bill 

.  only,  that  the 

Mr.  Folleti,  contra,  for  the  solicitors,  asked  that  a  solicitor  could 

previous  bill  against  the  trustees  for  9Z.,  which  had  also  havillgboth 

been  retained,  might  be  included  in  the  taxation.    He  taxed. 

argued  that  the  rule  was  that  all  the  bills  must  be 

taxed. 

Mr.  Martindale  in  reply.  A  solicitor  having  once 
delivered  his  bill  of  costs  is  bound  thereby,  and  he 
cannot  add  to  or  alter  it;  In  re  Carven  (a).  Here  the 
object  plainly  is  to  escape  the  costs  of  taxation.  The 
Petitioner  does  not  quarrel  with  the  first  bill,  and  the 
solicitor  cannot  say  that  it  is  erroneous. 


The  Master  of  the  Rolls. 

I   cannot  allow  this  to  be  done.     Where,   after  a 

previous  bill  has  been  settled,  by  retainer  or  payment,  a 

solicitor  sends  in  a  subsequent  and  separate  bill,  he  has 

no 
(a)  8  Beat.  436. 
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no  right  to  insist  on  having  both  taxed.     It  makes  no 
difference  that  both  have  been  paid  by  retainer. 

I  thinky  therefore,  that  there  most  be  the  common 
order  to  tax  the  second  bill  only. 


LORD  HASTINGS  v.  ASTLEY. 

Nov.  8, 12. 
A  mortgage  of  TN  1819,  on  the  marriage  of  the  late  Lord  Hastings^ 
17S  fhT  ^^^^  Sir  Jacob  Astley,  Baronet,  his  large  estates  in 

existing  limi-  Norfolk  were  settled  to  the  use  of  the  late  Lord  Hastings 
ing  it,  except    for  his  life,  with  remainder  to  such  of  the  sons  of  the 

for  the  purpoM  marriage  as  he  should,  by  deed  or  will,  appoint,  and  in 

ofthemort-  ®  •'  ,t 

gage,  unless  an  default,  to  the  use  of  the  first  and  other  sons  of  the 

S^n^b" shown  "™^''"*^g6  successively  in  tail  male.  The  settlement  con- 
to  resettle  it.  tained  the  usual  provisions,  which  it  is  unnecessary  to 
devised'hi"'^     state.     By  the  same  settlement,  the  manor  of  HindoU 

own  estates  in  veston.  and  the  lands  belonging  thereto,  which  were  held 
trust  to  pay  the  ^  '        . ,  ^  n  .  j      .». 

mortgages  on  for  the  residue  of  a  term  of  twenty-one  years  under  the 
wdUettkdand  ^®*"  ^^^  Chapter  of  Norwich^  were  assigned  to  trustees, 
unsettled."  upon  trusts  to  renew  and  to  raise  the  fines  for  that 
settfcdVstates  P"T>ose  out  of  the  rents  or  by  sale  or  mortgage,  and 
consisted  of      to  hold  these  leaseholds  upon  trusts  similar  to  those 

which°he'tL-   affecting  the  freeholds. 

tator  had  a  life 

interest  only, 

but  after  the         The  late  Lord  Hastings^  who  was  seised  in  fee  of 

the  fee  of  it  was  Other  estates,  made  his  will  in  1811,  and  whereby,  after 
conveyed  to      reciting  the  marriage  settlement  of  1819,  he  appointed 

him,  he  having  **  ^  i 

purchased  the  the 

reversion. 

Immediately  after  which,  he  and  his  eldest  son  mortgaged  it  for  the  purchase-money, 
with  a  power  of  sale,  and  the  equity  of  redemption  was  Kmited  to  them  jmntly,  and 
the  surplus  produce  of  the  sale  was  reserved  to  them  "  according  to  their  respective 
rights  and  interests  therein."  Held,  that  this  mortgage  was  payable  out  of  the  testator's 
own  estate  under  the  trusts  of  the  will. 
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the  hereditaments  comprised  therein  to  his  eldest  son       1861. 

(the  present  Lord  HiuHngi)  in  tail  male,  with  remainders 

over,  and  he  appointed  the  leaseholds  to  him  absolutely. 

And  he  devised  his  own  estates  in  Nortlmmberland  and 

Norfolk^  and  elsewhere  (except  those  in  the  settlement), 

to  trustees  for  1|000  years,  upon  trust,  out  of  the  rents, 

to  keep  down  the  interest  on  certain  portions,  **  and  also 

the  interest  which  should,  from  time  to  time  be  due, 

for,  or  in  respect,  or  under,  or  by  virtue  of  any  mortgage 

or  mortgages  for  the  time  being  affecting  all  or  any  part 

of  his  said  estates  and  hereditaments,  a»  well  settled  as 

unuttledf  in  the  counties  otNorthumberlandvind  Norfolk, 

or  either  of  them,  and  other  charges,  and  to  lay  out  and 

accumulate  the  residue  of  the  rents,  until  a  suflScient 

fund  should  have  been  raised  to  pay  off  the  principal 

of  such  charges,  mortgages  and  incumbrances.    And  he 

charged  his  estate  with  his  debts  by  bond,  mortgage, 

and  other  specialty,  and  directed  the  trustees  of  the 

1,000  years  to  raise  the  amount.    And,  subject  to  the 

trusts  of  this  term,  he  devised  his  estates  to  the  present 

Lord  Hastings  for  life,  with  remainders  over. 

The  last  renewal  of  the  leaseholds  at  Hindolveston 
was  made  in  1850,  by  a  demise  to  the  late  Lord 
Hastings  for  twenty-one  years. 

In  1853  the  late  Lord  Hastings,  under  the  powers 

contained  in  the  14  &  15  Vict.  c.  104,  agreed  with  the 

Dean  and  Chapter  of  Norioich,  with   the  consent  of 

the   Ecclesiastical  Commissioners  appointed  under  the 

13  &  14  Vtct.  c.  94,  to  purchase  the  reversion  in  fee 

of  the  leaseholds  at  Hindolveston  for  the  sum  of  14,444/. 

Accordingly,  on  the  27th  of  July,  1853,  the  late  Lord 

Hastings  and  his  two  sons  (the  only  issue  of  his  marriage) 

surrendered  the  leaseholds  to  the  Dean  and  Chapter, 

who,  on  the  4th  of  August,  1853,  conveyed  this  property 

to  the  late  Lord  Hastings  in  fee. 

By 


ASTLET. 
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1861.  By  an  indenture  of  the  6th  of  August ,  1853,  in- 

N^^/-^/      rolled  under  the  Fines  and  Recoveries  Act,  after  re- 

LoRo        ^{(.JQcr  the  lease,  the  settlement  of  1819,  and  the  deed  of 
Hastings  ° 

V.  the  4th  of  August,  1853,  and  that  the  act  of  the  14  & 

15  Vict.  c.  104,  contf^ined  a  provision  or  direction,  that 
the  interest  in  lands  acquired  by  any  lessee  under  the 
act  should  be  deemed,  in  equity,  to  be  acquired  in  re- 
spect of  his  interest  under  his  lease,  and  should  be  sub- 
ject to  the  same  trusts,  charges  and  incumbrances  as 
his  lease,  or  any  lease  obtained  on  a  renewal  thereof, 
would  have  been  subject  to,  so  far  as  the  different  natures 
of  the  property  would  admit,  the  late  Lord  Hastings 
and  the  present  Lord  Hastings  conveyed  the  Hindolves^ 
ton  property  to  mortgagees  in  fee,  subject  to  a  proviso 
.for  the  reconveyance  thereof  on  payment  of  10,000/. 
with  interest,  unto  and  to  the  use  of  the  late  Lord  Hast" 
ings  and  the  present  Lord  Hastings,  their  heirs  and 
assigns,  for  ever,  or  to  such  uses,  and  in  such  manner, 
as  they  should  direct.  This  indenture  contained  a  joint 
and  several  covenant  by  the  late  Lord  Hastings  and  the 
present  Lord  Hastings  for  payment  of  the  10,000/.  and 
interest,  and  a  power  of  sale  of  the  mortgaged  heredita- 
ments in  default  of  payment,  with  a  direction  that  the 
ultimate  surplus  of  the  proceeds  of  any  such  sale  should 
be  paid  to  the  late  Lord  Hastings  and  the  present  Lord 
Hastings,  their  heirs,  executors,  administrators  or 
assigns,  according  to  their  respective  rights  and  in- 
terests therein. 

The  late  Lord  Hastings  died  on  the  27th  of  Decern 
ber,  1869,  and  a  question  arose  as  to  the  effect  of  his 
will  in  regard  to  the  Hindolveston  estate.  The  Plaintiff, 
the  present  Lord  Hastings,  contended  that  the  trustees 
of  the  will  were,  under  the  trusts  of  the  term  of  1,000 
years  affecting  the  testator's  settled  and  unsettled  es- 
tates, authorized   and   required  to  raise  and  apply  a 

sufficient 
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suiRcient  sum  to  pay  off  the  mortgage  debt  of  10,000/. 
secured  by  the  indenture  of  the  5th  of  August,  1853, 
in  exoneration  of  the  Plaintiff,  and  of  the  hereditaments 
comprised  in  and  assured  by  that  indenture. 

The  Defendants,  the  second  son  of  the  late  Lord,  and 
his  eldest  son,  contended  that  the  trustees  were  not  em- 
powered so  to  do. 

The  Plaintiff  and  the  Defendants  thereupon  con- 
curred in  the  statement  of  the  case  for  the  opinion  of 
the  Court  thereon,  under  the  provisions  of  the  13  &  14 
Vict  c.  35,  which  prayed  the  opinion  of  the  Court  on 
the  following  question  : — *'  Whether  the  trustees  were, 
by  the  terms  of  the  will  of  the  testator,  authorized  to 
apply  a  sufficient,  or  any  and  what,  portion  of  the  trust 
moneys  they  were  empowered  to  raise  for  the  purposes 
of  discharging  the  mortgages  and  other  incumbrances, 
for  payment  of  the  amount  now  due  for  principal 
moneys  and  interest  on  the  indenture  of  mortgage  of 
the  5th  of  August,  1853,  in  exoneration  of  the  Plaintiff 
and  of  the  hereditaments  comprised  in  and  assured  by 
the  indenture  of  mortgage,  or  whether  the  Plaintiff  was 
now  entitled  to  such  estate,  only  subject  to  such  mort- 
gage debt. 

Mr.  Selwyn  and  Mr.  Hetherington  for  the  Plaintiff. 

Mr.  FolUtt  and  Mr.  C  T.  Simpson  for  the  trustees. 

Mr.  Baggallag  for  the  second  son  of  the  late  lord  and 
his  infant  child. 

Mr.  Selwyn  in  reply. 
Jackson  V.  Innes  (a)  was  cited. 


The 
(o)  16  Vet.  356;  1  Bligh  (O.  S.)  104. 


Nov.  12. 
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The  questioD  on  which  I  reserved  my  jadgnient  was, 
whether  the  will  of  late  Lord  Hcutingi  affected  an  in- 
cumbrance created  by  a  mortgage  deed  of  August^  1853. 

The  contention  is,  that  the  mortgage  for  10,000/.  does 
not  come  within  the  words  mortgages  affecting  my 
estates  **  as  well  settled  as  unsettled/'  because,  after  the 
will  had  been  executed,  the  testator  so  settled  the  Sin- 
dolveston  property  by  means  of  the  deed  creating  the 
mortgage,  that  he  ceased  to  have  any  interest  in  it  at 
the  time  of  his  death;  and,  consequently,  that  if  the 
property  were  sold  by  the  mortgagees  under  the  powers 
of  sale,  the  surplus  produce  would  go  to  the  present 
Plaintiff.  It  was  also  said,  that  as  the  testator  had  no 
devisable  interest  in  the  Hindolveston  property  it  could 
not  be  treated  as  one  of  his  unsettled  estates.  I  think 
the  answer  to  that  is,  that  the  same  observation  would 
apply  to  every  property  in  which  he,  in  fact,  had  only 
a  life  interest,  with  or  without  a  power  of  appointment, 
and  whether  exercised  or  not,  so  that  his  interest  ceased 
at  his  death. 

I  concur  in  the  observation  made  by  Mr.  Selwyn  in 
reply,  which  is  the  key  to  the  decision  of  this  special 
case,  in  reference  to  the  well-known  case  of  Jackson  v. 
Innes  (a),  in  the  House  of  Lords,  that  where  a  property 
is  mortgaged,  the  mortgage  does  not  alter  the  existing 
limitation  affecting  it,  except  for  the  purpose  of  the 
mortgage,  unless  an  express  intention  be  shewn  to  re- 
settle the  property,  and  then  an  alteration  in  the  limita- 
tions may  take  place. 

I  am  of  opinion  that  this  must  be  treated  as  part  of 

the 
(a)  \migh{0,S.)  104. 
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the  settled  property  of  the  late  Lord  Hastings,  and, 
therefore,  that  there  is  a  trust  for  the  payment  of  the 
mortgage  which  affects  it     I  will  answer  the  first  ques-     HASTn^os 
tion  in  the  affirmative.  ^  ** 

ASTLBT. 


FISHER  V.  BRIERLEY.    (No.  1.) 


Dee.  4. 


TN  this  case,  the  testatrix,  by  her  will,  directed  her  A  testatrix  be- 

-^    executors  to  invest  6,000/.  in  the  names  of  trustees  i^ga*y  of  * 

upon  trusts  for  Mr.  and  Mrs.  Lambert  and  their  children  6,000/.,  she 

in  succession,  and  a  sum  of  4,500/.  in  trust  for  Jane  a  separate  sen- 

Metcalf  and  her  children  in  succession.     And  she  di-  tencesaid,  "I 
•^  also  give  and 

rected  the  executors  to  pay  to  each  of  her  servants  a  bequeath  the 

full  year's  wages  in  addition  to  the  wages  which  might  h^reinafter*^*^ 

be  then  due  to  them  respectively,  and  she  bequeathed  mentioned*' 

to  each  of  them  two  full  suits  of  mourning.     She  then  them],  "  f\\ 

proceeded  thus: — "  I  also  give  and  bequeath  the  several  y^j.^**  ^^g^^f^** 

legacies  herematler*  mentioned  unto  the  persons  follow-  free  from  le- 

ing,  that  is  to  say,  unto  Margaret  Proctor,  Mary  Fisher,  f^e'^^then^'ro- 

Harriet  Proctor  and  Elizabeth  Lambert,  my  sisters  of  ceeded,— ••  I 

half  blood,  4,600/.  each,  all  which  legacies  I  direct  to  be  2WiF^T.  C. 

paid  free  from  legacy  duty.     I  also  give  unto  Elizabeth  4,500/.,"  &c., 

Robinson  the  sum  of  200/.,  unto  Thomas  Corbett  4,500/."  which  said  le- 

[and  other  legacies],  "  all  which  said  legacies  or  sums  ^!l^lf\^  ^^^-^^^ 

of  money  I  direct  shall  be  paid  free  from  legacy  duty^  free  of  legacy 

The  testatrix  then  proceeded  to  give  several  other  lega-  t^auhee  ooo/. 

cies,  some  of  which  she  declared  to  be  free  from  legacy  was  not  in- 

duty,  but  was  silent  on  that  subject  as  to  others.  legacies  given 

free  of  duty. 

Mr.  Bush  for  the  Lamberts  argued  that  their  6,000/. 

legacy  was  given  free  from  legacy  duty. 

Mr.  Lloyd  and  Mr.  Schomberg,  for  the  residuary  lega- 
tees, contrd. 

The 
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I  do  not  think  it  can  be  successfully  contended  that  the 
direction  as  to  legacy  duty  extends  to  the  legacy  of  6,000/. 
It  appears  to  be  given  separately  and  distinctly,  and  is 
followed  by  the  direction  to  pay  the  additional  wages 
and  give  suits  of  mourning  to  the  servants.  The  testa- 
trix then  says : — "  I  also  give  the  several  legacies  here- 
inafter mentioned/'  which  she  specifies,  **  all  which  said 
legacies  or  sums  of  money  I  direct  shall  be  paid  free  of 
legacy  duty."  If  it  rested  there  it  might  be  ambiguous, 
though  the  clause  as  to  duty  does  not  apply  to  the  suits 
of  mourning  or  the  extra  wi^es  to  the  servants.  But 
what  makes  the  clause  apply  only  to  the  last  antecedent 
is  this:  she  gives,  in  a  distinct  sentence  beginning  with 
the  words  ''  I  also  give,''  another  set  of  legacies,  all 
which  said  legacies  she  directs  '^  shall  be  paid  free  of 
legacy  duty."  It  is  here  plain  that  these  words,  ''all 
which  said  legacies,"  do  not  apply  to  those  previously 
given,  but  only  to  the  last  class;  .and  the  same  con- 
struction must  be  put  on  the  same  words  in  the  prior 
sentences. 

I  am  of  opinion  that  these  words  only  apply  to  the 
last  class  preceding  them,  and  that  the  legacy  of  6,000/. 
must  bear  its  own  legacy  duty. 


CASES  IN  CHANCERY, 


A 


FISHER  V.  BRIERLEY.    (No.  2.) 

Dec.  4. 

TESTATRIX,  by   her   will,  dated   the  6th  of  By  a  wiU  wme 
November,   1867,   gave   a   number  of   legacies,  g^fen  fri^o7 

some  of  them  free  from  legacy  duty,  and  her  residue  duty,  and  their 
.      ^  r>  •     I  amounts  were 

to  James  J5nerley.  varied  by  a 

codicil.    Heid, 
By  a  codicil,  dated  the  12th  of  November^  1867,  after  tb»t  they  were 

reciting  that  by  her  will  she  had  (amongst  others)  given  from  duty, 
certain  legacies,  which  she  specified,  and  that  she  had 
considered  that  her  estate  might  not  be  sufficient  for  the 
payment  of.  her  debts  and  the  whole  of  the  legacies 
bequeathed  by  her  will,  and  being  desirous  to  increase 
some  of  the  legacies  above  mentioned  and  to  reduce 
several  of  the  others,  and  to  make  further  alterations  in 
her  will,  she  thereby  revoked  and  made  void  several 
legacies  given  by  her  will,  and  gave  to  the  same  persons, 
in  some  instances  larger  sums,  and  in  others  smaller 
sums,  and  she  altered  her  residuary  legatees.  She,  how- 
ever, did  not  specify  whether  they  were  to  be  free  from 
legacy  duty, 

Mr.  Shapter  and  Mr.  Chapman,  for  legatees  under 
the  codicil  whose  legacies  by  the  will  were  exempt  from 
legacy  duty,  argued  that  their  legacies  under  the  codicil 
were  also  exempt  from  legacy  duty ;  Cooper  v.  Day  (a) ; 
Duncan  v.  Duncan  {b);  Johnstone  y.  Earl  of  Har- 
rowby  (c). 

Mr.  Lloyd  and  Mr.  Schomberg  for  residuary  legatees, 
contra,  argued  that  the  codicil  constituted  an  entirely 
new  distribution  of  the  testatrix's  property. 

The 

(«)  3  Aferw.  154.  (c)  1  Dt  G.,  F.  *  J.  183, 

(6)  27  Betn.  392. 
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^^  The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  legacies  given  by  the  codicil 
are  merely  substitutionary  for  those  bequeathed  by  the 
will^and  consequently  that  all  those  legacies  bequeathed 
by  the  codicil  are  free  from  duty,  provided  the  legacies 
for  which  they  are  substituted  virere  exempted  from  it. 


FISHER  V.  BRIERLEY.    (No.  3.) 

Dec,  4. 
Charily  lega-     HpHE  testatrix,  by  her  will,  dated  in  1 857,  bequeathed 
fortlTeereS  2,600/.  to  trustees,  upon  trust  to  apply  the  same 

of  a  church,  '<  in  or  towards  the  erection,  building  and  furnishing  of 
sSiocJs^which'  *  church  on  land   situate   in  the  diocese  of  Carlisle^ 

were  to  be  paid  which  she  had  conveyed  to  trustees  in  1851  for  that 

as  soon  as  thcv 

might  be  re-     purpose."    And  she  bequeathed  1,500/.  upon  trust  to 

quired  for  those  apply  the  same  in  or  towards  the  building  of  a  minister's 
purposes  with-      '^*  •'  i         •   i. 

out  interest  in   house  ;  and  1,000/.,  to  be  applied  m  or  towards  buildmg 

Gre^ddliT''  *  ^^^^^^  ^^"*®'  ^"^  ®^®  declared  that  these  three 
had  occurred  in  legacies  ''  should  be  paid  to  the  trustees,  as  soon  as  the 
into?effect,  \n    ^^^^  might  be  respectively  required  for  the  purposes 

consequence  of  aforesaid,  free  from  legacy  duty,  but  without  any  interest 
adverse  Iitiga-     ^l     ,,        "^     /^,  ,.       » 

tion  in  respect  for  the  Same  tit  the  meantime. 

to  their  vali- 
dity.    Held, 

^^^^eVe^'  And  she  bequeathed  unto  the  Bishop  of  Chester 
tied  to  interest  6,000/.,  ''  to  be  paid  to  him  when  and  so  soon  as  the 
a'vMr  from  the  *^*^  church  should  have  been  erected,  but  without  any 
testator's  interest  in  the  meantime,''  the  income  of  which  was  to 

A  sum  of     be  paid  to  the  minister  of  the  church  for  his  stipend. 
6.000/.  was       And  pursuant  to  the  statutes  1  &  2  Will.  4,  c.  38,  and 

bequeathed  for  "^ 

the  stipend  of  1  &  2  FtC^. 

a  minister  of  a 

church  directed  to  be  built,  as  soon  as  a  church  had  been  erected,  but  without  interest 

in  the  meantime.    The  building  of  the  church  was  delayed  by  litigation :  from  what 

time  interest  became  payable,  quart  ? 
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1  &  2  Vict.  c.  107,  she  declared,  that  the  nomination  of  1861. 
the  minister  should  be  vested  in  the  Bishop  of  Chester 
for  the  time  being,  and  declared  that  if  such  nomination 
should  not  or  could  not  become  effectually  vested  in 
the  said  Bishop  and  his  successors,  the  bequest  of 
6,000/.  should  be  null  and  void.  And  she  bequeathed 
unto  the  minister  and  churchwardens  first  to  be  ap- 
pointed to  the  church,  and  their  successors,  1,500/.,  to 
be  paid  to  them  ''  when  and  so  soon  as  the  said  school 
house  thereinbefore  directed  to  be  erected  should  have 
been  built,  but  without  interest  in  the  meantime^**  the 
income  of  which  was  to  be  paid  to  the  schoolmistress  of 
the  sclpol  for  her  salary.  And  she  bequeathed  600/. 
to  the  said  ministers  and  churchwardens,  to  be  paid  to 
them  *' along  with  the  said  legacy  of  1,600/.,"  upon 
trust,  to  furnish  books  and  stationery,  and  to  pay  the 
expenses  of  the  said  school. 

The  testatrix  died  on  the  29th  of  November,  1867. 
The  bill  in  this  cause  was  filed  on  the  6th  of  December, 
1868,  by  one  of  the  residuary  legatees,  agaiqst  the 
executors,  the  trustees  of  the  charities,  the  Bishop  and 
the  Attorney-General. 

The  Master  of  the  Rolls  had,  on  a  previous  occasion, 
held  that  the  above  charity  legacies  were  invalid  (a) ; 
but  the  Lords  Justices  having  reversed  that  decree  (6) 
the  residuary  legatees  appealed  to  the  House  of  Lords. 

The  cause  now  came  on  for  further  consideration, 
and  on  a  petition  by  the  residuary  legatees  to  be  paid 
some  part  of  residue. 

Mr.  Lloyd  and   Mr.  Schamberg  for  the  residuary 

legatee, 
(a)  29  Law  J.  {Chanc.)  477.  (6)  1  De  G.,  F.  Sf  J.  643. 
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legatee.  Sufficient  must  be  set  apart  to  meet  the 
charity  legacies  and  interest  from  the  present  time 
which  may  accumulate,  and,  if  the  House  of  Lords 
should  affirm  the  decree  of  the  Lords  Justices,  the 
legacies  with  that  interest  will  be  paid. 

The  first  three  legacies  of  2,600/.,  1,600/.  and  1,000/. 
were  to  be  paid  **  as  soon  as  the  same  might  be 
respectively  required,"  without  interest  in  the  meantime. 
They  were  not  required  within  the  first  year  after  the 
testatrix's  death,  for  the  suit  was  not  instituted  till  afler 
that  year  had  expired ;  they  have  not  been  and  could 
not  have  been  required  during  the  litigation.       % 

As  to  the  legacy  of  6,000/.  to  the  Bishop  of  Chester. 
It  is  to  erect  a  church  in  the  diocese  of  Carlisk,  and 
the  Bishop  of  Chester  is  to  have  the  patronage.  The 
testatrix  foresaw  difficulties,  and  declared  that  the 
legacy  should  be  void,  if  the  Bishop 'of  Chester  could 
not  have  the  patronage ;  and  she  declared,  that  interest 
is  not  .to  be  payable  on  this  legacy  till  the  church  is 
built :  no  steps  have  as  yet  been  taken  towards  its  erec- 
tion. The  other  two  legacies  of  1,600/.  and  600/.  stand 
on  the  same  footing. 

Mr.  Shapter  and  Mr.  Chapman  for  the  trustees  of  the 
three  first  legacies  of  2,600/.  and  1,500/.  and  1,000/.,  and 

Mr.  Selwyn  and  Mr.  C  C  Barber  for  the  Bishop  of 
Chester,  and 

Mr.  Wickens  for  the  Attorney-Oeneral,  argued  that 
interest  ought  to  be  given  from  the  end  of  one  year 
from  the  death  of  the  testatrix,  and  that  the  litigation 
could  not  alter  the  rights  of  the  parties,  so  as  to  allow 
a  person  to  derive  a  benefit  from  his  own  wrong.    That 

the 
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the  decree  of  the  House  of  Lords  would  give  no  new  I86L 
right,  but  merely  declare  what  the  right  was  from  the 
first.  That  if  the  residuary  legatees  had  not  disputed 
the  validity  of  the  charitable  legacies,  they  might  have 
been  required  before  the  expiration  of  one  year  or  might 
have  been  required  after  that  time.  The  Court  could 
not  ascertain  when,  for  certain,  they  might  have  been 
demanded,  and  that,  therefore,  its  general  rule  must  be 
applied;  and  that  sufficient  residue  must  also  be  set 
apart  for  the  costs  of  appeal. 

Mr.  FoUett  and  Mr.  Eddis  for  other  parties. 

I%e  Master  of  the  Rolls. 

I  am  clearly  of  opinion  that  all  these  legacies,  except 
the  last  1,500/.  and  500/.  and  the  5,000/.,  must  be  set 
apart  as  in  an  ordinary  administration  suit,  with  interest 
from  the  end  of  one  year  from  the  testatrix's  death,  and 
carried  to  a  specific  account,  to  abide  the  result  of  the 
decision  of  the  House  of  Lords,  and  according  as  the 
case  may  be  decided  these  sums  will  be  paid,  either  to 
the  particular  charities  or  to  the  residuary  legatees. 

With  respect  to  the  1,500/.  and  the  500/.,  I  ^m  of 
opinion  that  the  question  does  not  arise  at  present.  I 
do  not  propose  to  take  them  out  of  the  residue.  When 
the  House  of  Lords  has  determined  that  the  decision  of 
the  Lords  Justices  is  correct,  the  question  will  have  to 
be  considered  whether  these  charities  are  entitled  to  any 
more  than  the  principal,  or  whether  they  are  to  have 
interest  in  the  meantime.  As  to  the  5,000/.  to  the 
Bishop,  it  rests  on  a  different  footing.  The  testatrix 
says,  that  when  the  church  shall  have  been  erected,  but 
not  before,  the  5,000/.  shall  be  paid,  but  without  interest 
in  the  meantime.    She  does  not  provide  for  any  delay 
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1861. 


arising  from  quarrels  or  contests  on  account  of  the 
church.  I  express  no  opinion  whether  interest  is  to  be 
paid  in  the  meantime  or  not ;  -it  is  not  dear  that  the 
church  will  have  to  be  built  at  all,  and  the  Court  can- 
not act  on  probabilities. 


I  shall  not  give  any  direction  as  to  the  payment  of 
the  dflOOL  to  the  Bishop.  This  observation  applies  to 
the  1|500/.  and  to  the  last  500/.|  which  is  to  be  paid 
'*  along  with  the  said  legacy  or  sum  of  1,600/."  The 
residue  will  remain  in  Court,  and  if  it  appears  that,  in 
any  view,  a  part  of  the  money  in  Court  will  not  be 
wanted,  it  will  be  paid  to  the  residuary  legatees. 


Dec.  5,  6. 
A  Durchaser 
under  the 
Court,  who  had 
not  obtained 
his  convey- 
ance, paid  his 
money  into 
Court  subject 
to  a  stop  order : 
Htid,  that  he 
was  entitled  to 
his  costs  of 
appearance  on 
further  consi- 
deration, he 
having  been 
served  with 
notice. 


NOBLE  r.  STOW.    (No.  2.)  (a) 

T3ART  of  the  property  had  been  sold  in  the  suit  to  a 
"^  Mr.  Homan  for  2,370/.  He  had  paid  his  money 
into  Court  to  the  credit  of  the  cause,  and  it  was  directed 
that  it  should  not  be  paid  out  without  notice  to  him,  but 
he  had  not  obtained  his  conveyance. 

The  PlaintifTs  solicitors  served  the  purchaser  with 
notice  that  the  cause  had  been  set  down  for  further 
consideration  for  the  2nd  of  November^  1861,  and  it  now 
came  on  for  hearing. 

Mr.  Renshaw,  for  the  purchaser,  asked  that  the  fund 

might  not  be  dealt  with  until  the  succession  duty  had 

been  paid  and  the  conveyance  executed.     He  also  asked 

for  the  costs  of  his  appearance  on  this  occasion,  on  the 

ground  that  the  purchaser,  having  been  served  with 

notice, 
(a)  5,  C,  30  Bfov.  409. 
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notice,  it  was  necessary  for  him  to  appear.  He  urged 
that  this  was  the  only  mode  by  which  the  purchaser's 
rights  could  be  suflSciently  protected,  for  otherwise  his 
purchase-money  might  be  paid  out  of  Court  in  his 
absence. 

The  Master  of  the  Rolls  refused  the  costs,  saying 
that  it  was  not  proposed  to  deal  with  the  fund  at  present, 
and  that  his  practice  was  not  to  allow  the  costs  of  pur- 
chasers under  such  circumstances. 


The  fund  was  ultimately  dealt  with,  and  Mr.  Homan 
got  the  costs  of  his  appearance. 


NoTE.~&/oit  on  Deerea,  613  (2nd edit.);  2  Dankiri  Practice^  933 
(Snj  edit.) ;  Barton  ▼.  Laiow,  18  Beav.  526. 


t2 


7%e  Mabtxb  of  the  Rolls  again  mentioned  the  case.  Die  6. 
He  said  that  he  had  understood  the  practice  to  be,  to 
draw  up  the  order  dealing  with  the  purchaser's  money, 
either  with  the  consent  of  the  purchaser  or  on  evidence 
that  he  had  obtained  a  conveyance.  But  that  Mr. 
Latham,  the  Registrar,  had  stated  to  him  that  there  was 
some  difference  with  respect  to  the  practice  in  the  oflSce. 
That,  under  these  circumstances,  the  purchaser  would  get 
the  costs  of  his  appearance.  His  Honor  said  that  he  had 
had  several  cases  before  him  in  which  purchasers  had 
each  appeared  several  times  merely  to  ask  for  their  costs. 
That  be  considered  the  practice  to  be,  either  to  draw  up 
the  order  with  the  purchaser's  consent,  in  which  case 
he  was  entitled  to  bis  costs  of  appearance,  br  on  proper 
evidence  that  he  had  been  served  with  notice  and  had 
got  bis  conveyance. 
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In  re  CAREW'S  ESTATE  ACT, 

Nan.  25.  Ex  parte  ISAAC. 

Dec.  3. 
Under  a  pri-       A    SUIT  of  Corew  V.  Wauffh  bad  been  instituted  to 

deUa^of  C.*  "^     ^^^  ^^^^^  *  ^^^^  executed  by  Mr.  Carew  immedi- 

weretobepaid  ately  after  he  attained  twenty-one.     It  was  confirmed 

to  the  satis-  by  a  private  Act  of  Parliament  (20  Sc  21  Vtct.  c.  6), 

feciion  of  the  ^hJch  vested  bis  large  estates  in  trustees  upon  trusts  to 

unprofessional  sell  and  pay  his  various  creditors, 
man  had  ob- 
tained a  judg- 
ment, by  con-       By  the  17th  section  of  the  act,  it  was  provided,  that 

C.  for  3^60/.    ^^  incumbrances  (with  the  exception  of  some  specified) 

The  only  con-  ghould  be  paid,  unless  and  until  the  claim  in  respect 

Bideration 

shown  for  it      thereof  should  be  proved  to  the  satisfaction  of  the  Courts 

whichouTt  '°  ^^^^  manner  and  form  as  the  Court,  having  regard  to 
properly  to  the  special  circumstances  of  any  particular  case,  might, 
formed  by  a^'*  ^^^^  ^^™^  *^  ^™^>  ^^  ^^^  application  of  any  party  in- 
solicitor  or  a  terested  under  the  act,  direct.  And,  in  consideration  of 
agent.  Held,  the  provision  made  thereby  for  the  discharge  of  the 
hTh  wT  h  "**  ®c^6ral  incumbrances,  no  person  should,  in-  respect  of 
been  per-  any  of  the  incumbrances  specified  in  the  second  schedule 
tou3v  imkss*"  ^^  ^^^  ^^^»  ^^®  °'  continue  any  proceedings  at  law  or 
a  distinct  in  equity  or  otherwise,  for  the  recovery  thereof  against 
^e7e*^madeout.  ^^'  Carew  or  against  the  trust  estate,  except  only  such 

No  agreement  proceedings  as  might  be  taken  under  the  act. 
having  been       *  wo 

proved,  the 

\id  mcnt  was        Samuel  Isaac,  a  military  outfitter,  took  in  two  claims 
disallowed.        under  the  act;  one  for  about  8,000/.  on  account  of  ad- 
vances made  at  interest,  the  other  for  a  sum  of  3,850/., 
which  was  secured  by  a  judgment  confessed  and  entered 
up  against  Mr.  Carew.    This  was  given  to  Mr.  Isaac 

before 
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before  the  Carew  Estate  Act  passed,  and  it  was  included        1861. 
in  the  second  schedule  to  the  act.  ^*^*^ 

lit  rt 
Carew's 

Mr,  Isaac  was  examined  at  great  length  before  the  Estate  Act. 
Chief  Clerk,  with  a  view  to  ascertain  the  consideration  Isaac/ 
given  for  the  3,850Z.  The  effect  of  his  evidence  was, 
that  it  was  given  in  pursuance  of  a  contract  made  with 
Mr.  Carew  to  remunerate  him  for  his  services  in  assisting 
to  get  the  Carew  Estate  Act  passed,  for  the  time  occu- 
pied in  negotiating  with  creditors,  and  generally  for  the 
loss  of  time,  labour,  personal  expenses  and  trouble  sus- 
tained in  attending  to  Mr.  Carew's  business  during  a 
period  of  about  two  years.  These  services  however  the 
Court,  on  examination,  considered  to  be  trifling. 

The  Chief  Clerk  disallowed  the  claim,  and  Mr.  Isaac 
took  out  a  summons  to  vary  the  certificate. 

Mr.  Wickens,  for  the  parties  entitled  in  remainder 
under  the  act.  The  evidence  in  respect  of  the  3,850/. 
is  vague,  the  amount  is  claimed  in  respect  of  a  contract 
for  services,  but  in  cross  examination  it  does  not  appear 
that  anything  definite  was  done  by  the  claimant,  and 
this  debt  cannot  be  said  to  "  be  proved  to  the  satisfac- 
tion of  the  Court." 

Mr.  JEddis  for  the  assignees  of  the  tenant  for  life. 

Mr.  Selwyn  and  Mr.  Freeling  for  the  creditors' 
trustee  under  the  act. 

Mr.  Baggallay  and  Mr.  Southgate,  for  Mr.  Isaac. 
The  3,850/.  is  a  debt  established  at  law,  and  if  so,  this 
Court  would  not  have  restrained  execution  upon  the 
judgment  Mr.  Isaac's  services  have  been  of  the 
greatest  advantage  to  Mr.  Carew,    He  was  the  means 

of 
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of  indacing  Mr.  Carew^s  creditors  to  consent  to  the 
arrangements  necessary  to  secure  the**  passing  of  the 
acty  and  he  had  also  advanced  him  large  sums  of 
money,  not  only  for  his  own  purposes,  but  also  to  en- 
able him  to  make  arrangements  with  many  of  the  cre- 
ditors. For  these  services  he  was  clearly  entitled  to 
some  remuneration,  and  the  amount  had  been  settled 
and  determined  by  the  judgment. 

Mr.  Swanston,  for  the  assignees  of  Colonel  Waugh. 


Dec,  2. 


The  Master  of  the  Rolls. 

I  think  that  the  claim  of  Mr.  Isaac  for  the  3,860/. 
must  be  disallowed,  and  that,  upon  the  evidence,  there 
was  no  consideration  given  for  it. 


The  judgment  for  this  amount  does  not  appear  to  have 
been  intended  as  a  gift,  but  as  a  payment  for  services 
performed.  On  cross  examination,  it  was  impossible  for 
Mr.  Isaac  to  state  what  these  services  were,  and 
although  afterwards,  in  an  affidavit,  a  somewhat  plau- 
sible suggestion  of  services  is  brought  forward,  yet,  on 
examination,  it  shrinks  into  very  narrow  limits.  So 
far  as  they  were  services  which  ought  properly  to  have 
been  performed  by  a  solicitor  or  a  parliamentary  agent, 
they  ought  to  be  disallowed  by  this  Court  In  the  case 
of  a  solicitor  or  parliamentary  agent,  he  must  send  in 
his  bill  specifying  the  items  and  services  rendered,  and 
they  then  become  the  subject  of  taxation  and  proof;  but 
when  a  person,  who  is  not  a  professional  man,  performs 
these  services,  they  must  be  assumed  to  have  been  per- 
formed gratuitously,  unless  a  distinct  agreement  be 
made  out 


This 
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This  was  a  separate  and  distinct  transaction  which        1861. 
was  not  regulated  by  any  contract  in  writing,  for  which      ^^v^' 
Mr.  Is€Uic  claims  the  large  sum  of  S,850Z.  on  a  species      Carbw's 
of  quantum  meruit^  and  when  he  is  examined  on  a  plan-  Estate  Act. 
sible  case  suggested  by  his  affidavit,  he  makes  out      ^p^^^ 
nothing  or  something  which  is  all  but  evanescent.    He 
says  he  devoted  a  considerable  portion  of  time  for 
Mr.  Cartw  to  effect  an  object  which  had  not  been  per- 
formed^ but  if  it  had  not  been  performed,  the  Court 
would  not  look  at  a  claim  for  compensation  in  a  favorable 
point  of  view.      I  am  satisfied,  on  the  evidence,  that 
Mr.  Isaac  cannot  make  out  any  consideration  for  the 
judgment,  and  that,  in  the  absence  of  an  express  agree- 
ment, he  is  not  entitled  to  receive  any  remuneration. 

For  money  actually  advanced,  together  with  interest 
thereon,  Mr.  I$aac  either  has  been  or  will  be  paid,  and 
the  mere  circumstance  that  the  rate  of  interest,  in  his 
case,  is  only  4  or  4|  per  cent,  while  in  the  case  of 
other  creditors  it  is  60  or  60  per  cent,  will  not  entitle 
him  to  receive  a  sum  of  money  having  no  reference  to 
the  loan,  in  respect  of  services  which  cannot  be  precisely 
defined,  and  which,  if  performed  by  a  solicitor,  must  have 
been  specified  and  subjected  to  the  ordinary  taxation  by 
an  officer  of  the  Court. 
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Re  DAVID. 

Dec.  12. 

In  an  action  by    A    CLIENT  bad  obtained  an  order  of  course  for  the 

hif.o«dS°'*  taxation  of  bis  solicitor's  bill,  witbout  stating 

the  latter         certain  proceedings  at  law  referred  to  in  tbe  judgment 

ofcosuby  way  of  tbe  Court,  wbicb  bad  taken  place  at  common  law  re« 

^^.•^1-^f:  P't  specting  it 
client  obtained    ^  ° 

an  order  for 

the  bfu  an?  ^^      ^  motion  was  now  made  to  discbarge  tbe  order. 

suffered  him- 

proised.  Held,      ^^'  FolUtt  and  Mr.  JRowcliffe,  in  support  of  tbe 

that  it  was  not  motion,  argued  tbat  tbe  order  bad  been  irregularly  ob- 
necessary  to  ^         <* 

state  these  cir-  tained,  on  a  suppression  of  material  facts,  and  that 

cumstances  on  though  the  client  might  be  ultimately  entitled  to  an 

an  ex  parte  ^  ,  °  ,  •'        , 

application  in    order  for  taxation,  still  that  it  must  be  obtained  upon  a 

taxatUmT  ^^    special  petition,  giving  the  solicitor  the  opportunity  of 

contesting  his  right,  which  the  solicitor  could  not  do 

upon  an  ex  parte  application. 

Mr.  Harsay,  contrd,  was  not  heard. 

ITie  Master  of  the  Rolls. 

The  case  stands  thus: — A  solicitor  does  business  for 
bis  client,  and  tbe  client  might  have  come  here  at 
any  time  for  the  delivery  and  taxation  of  tbe  bill  of 
costs. 

The  solicitor  received  various  sums  of  money,  and  the 
client,  thinking  that  the  balance  is  in  bis  favor,  brings 
an  action  for  it.  The  solicitor  pleads,  by  way  of  set-off, 
tbe  amount  of  bis  bill  of  costs.    It  appears  tbat  tbe  bill 

is 
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is  not  taxable  at  common  law;  and  the  client,  who  is  I86L 
satisfied  that  with  this  plea  of  set-off  he  cannot  recover  ^"^^^^^ 
at  law,  allows  himself  to  be  non  prossed.  Dayid. 

As  the  practice  is  stated  to  me.  Courts  of  Common 
Law  will  require  a  Defendant  to  state  the  particulars  of 
his  bill  of  costs  which  he  sets  up  in  defence  to  an 
action,  and  in  this  case  the  client  obtained  an  order  at 
law  for  the  delivery  of  the  bill,  which,  however,  has  not 
been  delivered ;  and  then,  within  a  month,  he  obtained, 
in  this  Court,  the  common  order  to  tax. 

The  circumstances  under  which  the  delivery  of  a  bill 
of  costs  is  obtained  are  not  material;  and  though  I 
concur  in  this: — that  all  the  material  circumstances  must 
be  stated  upon  an  application  for  an  order  of  course,  in 
the  same  way  as  on  an  application  for  an  ex  parte  in- 
junction ;  yet  there  being,  in  this  case,  no  bill  delivered 
and  no  payment  in  the  proper  sense  of  the  term,  which 
means  either  a  payment  of  the  money,  or  a  retainer  of 
the  amount  by  the  solicitor,  with  the  assent  of  the 
client,  I  think  this  must  be  treated  like  any  other 
case,  and  that  the  client  was  entitled  to  the  order  of 
course. 
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Dee.  7,  11. 


HART  V.  MONTEFIORE. 


In  Chamben,    TN  this  case,  the  usual  administration  decree  had  been 
DefendftDt '  *  made,  and  in  taking  the  accounts  in  Chambers, 

naaybeoidered  ^^^  gf  i\^q  Befendants  (residuary  legatees)  took  out  a 
to  produce  do-  ^      a  ^ 

cumeDtsonthe  summons,  requiring  their  co-Defendants  (the  executors) 

^^D^imdlmt*  to  produce  all  documents  in  their  possession  relating  to 

the  matter.    The  Chief  Clerk,  thinking  the  applicants 

entitled  to  the  order,  the  matter  was,  on  the  application 

of  the  executors,  adjourned  into  Court. 

Mr.  Murray  for  the  executors.  A  Defendant  has  no 
right  to  call  on  a  co*Defendant  to  produce  his  docu- 
ments. By  the  16  &  16  Vict.  c.  86,  ss.  18  and  20,  a 
Plaintiff  may  require  the  Defendant  to  make  an  affidavit 
as  to  documents  and  to  produce  them ;  and,  on  the  other 
hand,  a  Defendant  may  obtain  the  same  order  against 
the  Plaintiff,  but  that ''  act  does  not,  however,  provide 
for  any  application,  by  one  Defendant  against  his  co- 
Defendant,  for  discovery  or  production  of  documents. 
It  was  thought  to  be  proper  that  such  a  case  should  be 
still  left  to  the  operation  of  the  ordinary  course  of  pro- 
ceeding by  a  cross  bill;"  Attorney- General  v.  Clajh- 
ham  (a).  This  Court,  in  Wynne  v.  Humberston  (&),  in 
a  similar  case,  said, ''  the  whole  of  the  proceeding  is 
anomalous,  one  Defendant  is  calling  on  another  De- 
fendant to  produce  documents  in  his  possession.  I  have 
never  known  before  of  such  a  proceeding." 

Mr.  Jesself  contrct.    The  dicta  in  the  cases  cited  do 

not 

(a)  10  Hare,  p.  Uix.  (6)  27  Ban.  424. 


Hart 
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not  govern  tbisy  for  they  were  made  upon  applications 

before  decree.     Here  there  is  a  decree  for  an  account, 

after  which,  all  parties  are  actors,  and  if  the  residuary 

legatees  are  to  be  bound  by  the  executor's  accounts,  they  Momtefioee. 

must  have  the  proper  means  of  testing  their  accuracy. 

This  order  is  not  made  by  virtue  of  the  16  k  16  Vict* 
c.  86,  but  under  the  old  practice  as  varied  since  the 
abolition  of  the  Master's  Office.  Formerly,  all  parties 
were  ordered  by  the  decree  to  produce  before  the  Master, 
upon  oath,  all  deeds,  &c.,  and  were  to  be  examined  upon 
interrogatories  as  the  Master  should  direct;  Setan  on 
Decree${a);  DanielTs  Practice  {b);  and  the  Master 
exercised  his  discretion;  60th  Oeneral  Order,  1828. 
But  now,  the  Judge  in  Chambers,  and  the  Chief  Clerk 
acting  under  his  direction,  have  full  authority  to  order 
the  production  of  any  documents  by  any  of  the  parties. 
The  practice  has  been  settled  by  Vice-Chancellor  Stuart 
in  Lochwood  v.  Wheelwright  (c). 


The  Master  of  the  Rolls. 

I  have  considered  this  case.  I  find  that  Mr.  Jessel  ^^^'  ^^' 
is  right,  and  that  it  is  the  regular  practice,  in  all  the 
Judges'  Chambers,  for  one  Defendant,  after  decree,  to 
take  out  a  summons  against  the  other  Defendant  for  the 
production  of  documents.  The  point  was  settled  by 
the  decision  of  Vice-Chancellor  Stuart,  and  it  has  been 
acted  on  ever  since  (cf ). 

(a)  Paee  16  (2nd  cd.)  (d)  Ord.  Can.  24,  and  iee  40 

(6)   r<U.  1,  p.  807  (Is/  ed.)  Cornol.  Ord.,  Ruie  4,  page  150. 

(c)  UwreporUd, 
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EDMONDS  V.  LORD  FOLEY. 


Jan.  13. 


Title  deeds  ITIHIS  suit  related  to  a  moiety  only  of  an  estate,  which 
rustodjof  Ae  ^^^  *^°  ordered  to  be  sold,  and  in  which  the 

solicitor  of  two  Plaintiff  was  interested  to  the  extent  of  one-sixteenth 
common°4.  ^^  *  moiety.  The  other  moiety  belonged  to  Sir  Henry 
rad  B, :  Held,  OnsloWy  who  was  not  a  party  to  the  suit.  In  Chambers, 
not  be  ordered  ^^  Defendant,  R.  F.  Onslow^  put  in  an  affidavit  as  to 

to  produce  the  documents,  which,  so  far  as  material,  was  as  follows : — 
deeds  m  a  suit 
to  which  B. 

party.  '^  I  further  say,  that  in  further  addition  to  the  docu- 

ments mentioned  in  the  second  schedule  to  my  former 
affidavit,  there  are  in  the  possession  or  power  of  Messrs. 
Rodd  and  Cornish^  of  Penzance,  in  the  county  of 
Cornwall,  gentlemen,  the  documents  relating  to  the 
matter  in  question  in  this  cause,  which  are  mentioned 
in  the  second  schedule  hereto.  The  said  Messrs.  Rodd 
and  Cornish  hold  the  said  documents  mentioned  in  the 
said  second  schedule  hereto  as  solicitors,  not  only  for 
myself  but  also  for  Sir  Henry  Onslow,  Bart.,  who  is 
entitled  to  a  moiety  of  the  property  to  which  the  same 
relate.  Under  the  circumstances  aforesaid,  I  did  not, 
when  making  my  former  affidavit,  consider  that  the 
same  were  in  my  possession  or  power,  and  I  now  there- 
fore object  to  produce,  and  am  in  fact  unable  to  produce, 
the  same.*' 


The  schedule  specified  a  considerable  number  of 
deeds.  The  question  was,  whether  the  Defendant  was 
bound  to  produce  these  documents,  the  Chief  Clerk 
being  of  opinion  that  he  was. 

Mr, 
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Mr.  Baggallay  and  Mr.  B.  B.  Rogers  for  the  Plaintiff. 
The  Defendant  is  bound  to  produce  these  documents. 
Every  tenant  in  common  has  a  right  to  the  inspection 
of  the  title  deeds,  and  the  Defendant  having  that  right 
must,  if  necessary,  take  the  proper  steps  to  enable  him 
to  comply  with  the  order;  Taylor  v.  Rundell  (a); 
Murray  y.  Walter  (ft);  Oaskell  v.  Chambers,  No,  2  (c) ; 
Lambert  v.  Rogers  {d). 


Mr.  Seltvyn  and  Mr.  Eddis,  contra,  were  not  heard. 


The  Master  of  the  Rolls. 

This  differs  from  Oaskell  v.  Chambers,  in  which  case 
I  had  all  the  parties  before  me.  I  think  that  after  the 
decision  of  Lord  Cottenham  in  Murray  v.  Walter  {e),  I 
cannot  order  the  production  of  these  deeds,  in  the 
absence  of  the  other  parties  interested  in  them.  I  think 
the  proper  course  is  to  apply  to  the  person  who  holds 
the  documents,  and  to  the  other  tenants  in  common 
for  their  assent.  No  doubt  every  tenant  in  common, 
under  ordinary  circumstances,  has  a  right  to  inspect  the 
title  deeds  and  to  take  copies  of  them,  and  it  is  to  be 
inferred  that  no  tenant  in  common  would  object  to  the 
exercise  of  that  right ;  but  if  he  refuses,  the  only  way 
of  procuring  them  is  by  taking  proper  proceedings 
against  him  to  compel  their  production.  But  there  may 
be  circumstances  under  which  even  a  tenant  in  common 
may  not  be  bound  to  produce  the  deeds.  Thus,  sup- 
pose one  tenant  in  common  has  mortgaged  the  estate 
to  another  tenant  in  common,  and  the  deeds  are  de- 
posited with  the  latter,  the  mortgagee  could  not  be 

compelled 


(a)  11  Sim.  391 ;  Craig  if  Ph. 
104. 

(6)  Craig  ^  Ph.  114. 


(c)  26  Beav.  303. 
{d)  2  Mer.  489. 
(e)  Cr.*PA.  114. 
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1862. 


compelled  to  produce  them.  In  this  case  I  cannot 
compel  the  production  of  the  title  deeds  without  hearing 
what  the  other  tenant  in  common  has  to  say. 


Jan.  14. 


Mr.  Selivyn  then  asked  for  the  costs,  observing  that 
the  Lords  Justices  were  now  in  the  habit  of  giving 
costs  when  reversing  the  decision  of  the  Court  below. 

The  Master  of  the  Rolls. 

In  this  case,  I  think  the  Plaintiff  must  pay  the  costs. 


1861. 
Dtc.  21. 

Devise  and  be- 
quest to  A., 
and  after  her 
decease  leav- 
ing any  child 
or  children  her 
surviving  who 
should  attain 
twenty-one,  to 
pay  her  share 
<*  to  her  eldest 
child,  his  exe- 
cutors, admi- 
nistrators and 
assigns,"  with 
a  gift  over  in 
default  of  such 
child.     Hetd, 
that  A:^  eldest 
child,  who  died 
in  J.'f  life,  did 
not  take,  but 
that  the  second 
child  who  sur- 
vived her 
mother  was 
entitled. 


STEVENS  V.  PYLE. 

rriHE  testator  devised  his  freehold  and  leasehold  pro- 
perty  to  trustees,  in  trust  to  receive  the  rents  and 
pay  them  between  his  nephew,  his  four  nieces  and 
Charles  Pyle  equally,  ''for  and  during  the  terms  of 
their  respective  natural  lives."  He  then  proceeded 
thus: — ''And  from  and  after  the  decease  of  any  or 
either  of  my  said  nephews  or  nieces  leaving  any  child 
or  children,  him,  her  or  them  surviving,  who  shall  live 
to  attain  the  age  of  twenty-one  years,  then  my  will  is 
and  I  direct,  that"  the  share  of  such  nephew  or  niece  so 
dying  "  shall  be  paid  to  the  eldest  child  of  such  deceased 
nephew  or  niece,  and  to  his,  her  or  their  heirs,  executorsy 
administrators  and  assigns.  But  in  case  there  shall  be 
no  surviving  child  of  such  nephew  or  niece  so  dying,  or 
being  any  such  child,  he  or  she  shall  happen  to  die 
under  the  age  of  twenty-one  years,  then"  the  share  be- 
longing to  such  nephew  or  niece  "shall  be  paid  and 

divided 
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divided  among  my  then  sunriving  nephew  and  nieoes 
and  their  respectiye  children  after  their  decease." 

The  testator  died  shortly  after  1823. 

Barak  Cutler,  the  last  survivor  of  the  nieces,  died  in 
1861.  Her  eldest  child  was  Sarah  Lucy  Powell,  who 
died  in  1850,  leaving  an  infant  son  WiUiam  PowelL 
Her  second  child  was  the  Petitioner  Mrs.  Shingleton, 
who  had  attained  twenty-one. 

A  railway  company  had  taken  part  of  the  testator's 
property  and  paid  the  parchase-money  into  Court,  and 
this  petition  was  presented  by  Mr.  and  Mrs.  Shingleton, 
after  the  death  of  Mrs.  Cutler,  for  the  payment  of  a 
share  of  the  fund  still  remaining  in  Court,  on  the  ground 
that  Mrs.  Shingkton  was  the  ^'  eldest  child"  of  Mrs. 
Cutler,  within  the  meaning  of  the  will. 

Mr.  Skebbeare,  jun.,  in  support  of  the  petition. 

Mr.  Cole  for  William  Powell. 

Adams  v.  Beck  (a)  was  cited. 

Tke  Master  of  tke  Rolls. 

I  think  the  Petitioners  are  entitled.  I  observe  that 
there  is  no  gift,  except  in  the  event  of  a  child  of  the 
respective  nephew  and  nieces  surviving  them,  and  the 
consequence  is,  that  the  gift  to  the  children  does  not 
take  effect  unless  that  event  happens.  It  is  not  con- 
sistent with  the  intention  to  impute  to  the  testator  that 
he  intended  an  eldest  child  who  did  not  survive  his 

parent 
(a)  25  Beav.  648. 
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parent  to  take,  but  that  the  same  child  should  not  take 
unless  some  other  child  survived  their  common  parent. 
It  would  be  a  preposterous  intention  to  attribute  to  the 
testator,  that  his  property  should  go  to  a  niece  for  life, 
and  if  she  died,  leaving  one  child  surviving  her,  an  elder 
child  who  had  predeceased  her  should  take  the  property, 
but  that,  if  no  child  survived  her,  the  same  child  who 
predeceased  her  should  take  nothing. 

My  opinion  is,  that  the  intention  of  the  testator  was 
this: — that  the  eldest  child  who  survived  the  niece 
should  take.  It  is  true,  that  if  an  only  child  of  a  niece 
died  in  her  lifetime,  leaving  children,  they  would  take 
nothing;  but  that  cannot  be  avoided,  it  is  the  exact 
meaning  of  the  words. 

I  think  the  Petitioners  are  entitled. 
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The  ATTORNEY- GENERAL,  at  the  Relation  of 
BARON  ROTHSCHILD,  Informant,  and 
BARON  ROTHSCHILD,  Plaintiff, 

V. 

THE  UNITED  KINGDOM  ELECTRIC  TELE- 
GRAPH COMPANY  (Limited),  and  the 
Clerk  of  the  COMMISSIONERS  OF  THE 
METROPOLITAN  TURNPIKE  ROADS.       My  4. 

^  Nov.  19,  20. 

rpHIS  was  an  informatioti  and  bill  by  the  Attorney-  A  telegraph 
General  at  the  relation  of  the  Baron  de  Rotlis-  ourany^par- 

child,  and  by  the  Baron  himself  as  Plaintiff,  against  liamentary 
,  .  ••<•••  1      1  If     powers,  laid 

this  company,  to  prevent  it  interfering  with  the  public  down  their 

highways   in   the   construction  of  their  lines  of  tele-  ^*7'  ^°  *"??' 
°         •'  under  a  public 

graph.  highway.     An 

information 

and  bill  was 

The  company  was  incorporated  in  1860,  pursuant  to  f^®^of°{|J^ie"" 
the  Joint  Stock  Companies  Act,  1856,  by  registration  actsasanui- 
in  the  Joint  Stock  Companies  Registry  OflSce. .  ^"j,"^  and  as 

an  invasion  of 
the  rights  of 
The  company    proposed   to  establish   a  system  of  the  owner  of 

electric  communication  based  on  the  principle  of  the  j^„^  ;„  ^y^^  g^Q 
penny   postage,   to   convey  messages   throughout  the  Sf^^?,"^*^* 
united  kingdom,  at  a  low  and  uniform  rate  (as  a  shilling  fused  to  grant 
for  a   short   message)   irrespective  of   distance.    The  *"ji"\'(J'/5'j'"i 

system  it  proposed  to  adopt  was,  to  effect  an  electric  right  had  been 

•       •         1  f  1       •  established, 

communication  by  means  of  over-ground  wires  sus- 
pended from  poles  along  turnpike  and  other  roads,  and 
the  banks  of  the  canal;  and  they  expected,  by  a  much 
smaller  expenditure,  successfully  to  compete  with  the 
existing  telegraph  companies. 

TOL.  XXX — II,  u  The 
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1861. 
Att.-Gem. 

V. 

United 

Kingdom 

Electric 

Telegraph 

Company. 


The  company,  without  any  parliamentary  powers 
(though  they  professed  to  have  them),  had  commenced 
constructing  their  line  of  communication  along  many  of 
the  public  roads,  and  amongst  them,  along  the  public 
highway  at  Acton,  opposite  to  property  of  which  Baron 
Rothschild  was  the  owner  in  fee.  They  effected  their 
purpose,  first,  by  erecting  posts  from  fifteen  to  forty  feet 
high  along  the  footpath;  but  they  had  removed  them, 
and  had  then  placed  their  wires  in  troughs  underneath 
the  surface  of  the  roads.  The  information  also  stated 
that  the  company  had,  within  the  last  few  days,  dug  a 
trench  of  about  a  foot  and  three  quarters  in  depth,  and 
a  foot  and  a  quarter  in  width  along  the  whole  or  greater 
part  of  the  frontage  of  the  Plaintiff's  land,  and  about 
five  feet  from  the  Plaintifi^s  boundary  fence,  in  the  foot- 
path adjoining  the  same,  along  which  Plaintiff  and  her 
Majesty's  subjects  in  general  were  entitled  and  accus- 
tomed to  travel  and  pass,  and  that  they  had  laid  under- 
neath the  surface  of  the  footpath,  at  the  bottom  of  the 
trench,  a  trough  of  wood,  metal  or  other  material,  with 
wires  or  other  apparatus  to  form  part  of  the  electric 
telegraph  which  the  company  were  engaged  in  con- 
structing; and  that  the  company  were  proceeding  to 
complete  such  works  along  the  whole  frontage  of  the 
Plaintiff's  land ;  and  the  road  Commissioners  had, 
illegally  and  without  authority,  given  or  affected  or 
assumed  to  give  their  consent  or  authority  to  the  execu- 
tion of  such  works,  and  would  take  no  proceedings  to 
stop  or  prevent  the  execution  thereof.  The  effect  of 
this  was  stated  to  be  to  produce  an  obstruction  to  the 
highways  and  to  create  a  public  nuisance. 


The  Baron  stated  that  he  was  the  owner  of  the  soil 
of  the  footpath  opposite  his  lands,  that  the  company 
were  executing  their  works  contrary  to  his  will  and  in 
spite  of  his   remonstrances,   and  were  asserting  and 

attempting 
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attempting  to  obtain  proprietary  rights  and  easements 
in  the  soil  of  the  footpath,  in  derogation  of  his  pro* 
prietary  right  in  such  soil. 

It  was  also  stated  that  the  company  were  executing 
similar  works  for  a  permanent  object  along  various 
other  highways  and  roads,  and  paths  and  strips  of  land 
adjoining  thereto,  in,  through,  along  and  over  which  the 
public  had  a  right  to  pass  and  travel,  and  in  which  other 
owners  had  a  right  of  soil,  subject  to  such  right  of  way 
and  passage  on  the  part  of  the  public,  and  so  to  disturb 
such  right  of  way  and  passage,  and  thereby  to  create 
nuisances  to  the  public,  and  to  obtain  and  create  rights 
and  easements  in  the  soil  of  such  highways  and  roads, 
and  paths  and  strips  of  land,  contrary  to  the  wishes  and 
in  defiance  of  the  remonstrances  of  such  owners,  and 
to  the  great  prejudice  and  damage  of  the  public,  and 
the  proprietary  rights  of  such  owners,  and  owing  to  the 
supineness,  connivance  or  indifference  of  the  com- 
missioners, and  their  refusal  or  unwillingness  to  enforce, 
as  against  the  company,  the  powers  which  by  law  were 
vested  in  them  for  preventing  the  occurrence  or  con- 
tinuance and  repetition  of  such  acts. 

The  information  prayed,  first,  an  injunction  to  restrain 
the  company  *^  from  breaking,  digging  up  or  disturbing 
the  public  road  or  highway,  or  the  footpath  abutting 
upon  and  adjoining  to  Plaintiff's  land,  in  the  parish  of 
Acton,  for  the  purpose  of  placing  upon,  over,  in  or 
under  the  same,  any  posts,  troughs,  wires,  materials  or 
apparatus  to  be  used  for  the  purposes  of  an  electric  tele- 
graph," and  from  continuing  such  posts,  &c.,  and  from 
preventing  the  removal  thereof  by  the  Plaintiff, 

(2.)  A  similar  injunction  in  regard  to  all  other  "public 

roads 
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roads  or  highways,  or  footpaths  or  strips  of  land  ad- 
joining thereto." 
Att.Gbn.     ^  ^ 

UnTted  (^*)  ^"  injunction  against  the  company  to  restrain 

Kingdom  them  from  making,  issuing  or  circulating  any  statements 

Telegraph  ^r  representations  that  the  company  had  parliamentary 

CoMPANT.  powers  for  executing  their  works. 

(4.)  An  injunction  against  the  commissioners. 

Sir  JR.  Palmer  (Solicitor-General),  Mr.  Selwyn  and 
Mr.  Fooks  for  the  Informant  and  Plaintiff. 

Sir  Hugh  Cairns^  Mr.  BaggaUay  and  Mr.  Chiity  for 
the  company. 

Mr.  Follett  and  Mr.  Bentinck  for  the  commissioners. 

The  Mastbb  of  the  Rolls  (without  hearing  the 
defence). 

I  cannot  grant  an  injunction  in  the  present  state  of 
the  cause. 

This  is  an  information  and  bill,  by  which  the  Plaintiff 
complains  of  an  injury  done  to  his  own  property,  and 
the  Attorney-General  complains  of  an  injury  done  to  the 
public.  It  is  necessary  to  consider  these  matters  of  com- 
plaint separately. 

With  respect  to  the  private  property  of  the  Plaintiff, 
the  evidence  does  not  show  that  it  is  injuriously  affected. 
Assume  the  fact  to  be  as  argued,  that  the  soil  in  the 
road  belongs  to  the  Plaintiff,  there  is  nothing  at  present 
which  affects  him  with  any  injury  whatever.  There 
might  have  been  originally  some  inconvenience  produced 
by  the  erection  of  the  posts  in  December^  1860,  but 
these  have  been  taken  down,  and  nothing  has  been 
done,  except  that  some  pipes  or  mains  have  been 
placed  in  the  soil  underneath  the  public  highway.     I 

do 
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do  Dot|  at  this  moment,  intend  to  express  any  opinion 
whether  it  is  an  invasion  of  his  private  rights  or  not,  but 
I  am  clear  that  there  is  no  irreparable  injury  to  him 
which  requires  the  interposition  of  this  Court  prior  to 
the  hearing  of  the  cause.  Whether  the  Court  will  then 
do  anything  is  another  matter,  but  this  Court  only 
interferes  by  interlocutory  injunction  to  protect  property 
from  injury  about  to  be  done  to  it,  and  even  where  the 
injury  is  unquestionable,  as  was  laid  down  in  Deere  v. 
Guest  (a),  if  it  has  been  already  completed,  as  it  is  in 
this  case,  the  Court  does  not  interfere  by  way  of  inter- 
locutory injunction,  but  waits  until  after  some  proceed- 
ings at  law  have  been  taken  before  it  will  interfere. 
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In  this  case,  there  is  nothing  in  the  evidence  to  show 
that  the  property  of  Baron  Rothschild  is  in  danger  of 
any  injury  whatever  from  what  the  company  is  about 
to  do,  and  it  does  not  appear  that  what  the  company 
has  actually  done  interferes  with  the  beneficial  enjoyment 
of  his  property. 


I  have  read  the  affidavits  of  other  persons,  who  say 
that  their  property  is  injured,  but  nothing  is  more  clear 
than  this  (I  am  keeping  distinct  the  questions  of  injury 
to  private  property,  and  the  injury  to  the  public),  that 
one  man  cannot  come  into  this  Court  and  complain  of 
an  injury  affecting  the  property  of  another  person  ;  that 
other  person,  if  his  property  is  injuriously  affected,  must 
come  to  this  Court,  and  bring  forward  his  own  case,  and 
request  the  interposition  of  this  Court  to  protect  him 
from  having  his  property  injured  or  injuriously  affected 
by  the  acts  of  the  Defendant.  So  far,  therefore,  as  the 
information  and  bill  relates  to  the  private  property,  I 
am  compelled  to  confine  it  exclusively  to  the  property  of 
the  Plaintiff,  and  say  that  he  has  not  shewn  that  any 

such 
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such  injury  is  inflicted  upon  him  as  will  entitle  him  to 
any  injunction. 

As  regards  the  public,  the  case  resolves  itself  into  a 
question  of  nuisance,  and  upon  the  evidence  of  the 
Plaintiff  it  seems  very  doubtful  whether  there  is  any 
nuisance  or  not.  There  may  be  to  a  private  person 
damnum  absque  injuria^  which  will  support  an  action 
and  get  nominal  damages,  without  entitling  the  Plaintiff 
to  any  injunction  :  but  with  respect  to  nuisance,  there 
must  be  some  injury  to  the  public  shewn  to  exist  before 
any  injunction  can  be  granted.  Whether  it  be  shewn 
here,  I  express  no  opinion  further  than  this : — that  the 
Court  does  not  interfere  to  abate  or  to  prevent  the  con- 
tinuance of  a  nuisance,  unless  it  is  clearly  shown  that 
there  is  an  injury  to  the  public,  which  is  not  done  here, 
and  in  that  case,  the  Court  leaves  the  party  complaining 
to  establish  the  fact  that  the  act  done  is  a  nuisance  at 
law  before  it  gives  its  aid  by  way  of  injunction. 

I  cannot,  therefore,  make  any  other  order  than  this : — 
That  I  give  the  Plaintiff  and  the  Informant  leave  to 
take  such  proceedings  at  law  as  they  may  be  advised, 
and  I  allow  the  rest  to  stand  over. 


The  motion  was  afterward  carried  by  appeal  to  the 
Lords  Justices,  but  it  was  merely  arranged  that  the 
motion  should  be  converted  into  a  motion  for  a  decree 
and  be  remitted  back  to  the  Court  for  hearing. 


The  cause  now  came  on  upon  a  motion  for  a  decree, 
supported  by  photographic  pictures  shewing  the  ob- 
structions raised  upon  the  lands,  and  upon  affidavits 
specifying  the  obstructions  laid  in  the  soil. 

The 


CASES  IN  CHANCERY. 


2S3 


The  Solicitor- General  (Mr.  jR.  Palmer),  Mr.  Selwyn 
and  Mr.  Fooks.  The  company  ought  to  be  restrained 
from  the  unlawful  exercise  of  powers,  which  can  only 
be  obtained  by  the  authority  of  the  legislature,  it  is  not 
a  mere  temporary  use  of  the  soil  which  they  require, 
but  they  seek  to  obtain  a  permanent  and  unlimited  en- 
joyment of  it  for  their  own  peculiar  and  pecuniary  ad- 
vantage. By  permitting  them  to  continue  in  the  tem- 
porary enjoyment  of  the  right,  they  may  obtain,  by 
usurpation  and  wrong,  a  prescriptive  legal  right  to  an 
easement  in  the  soil ;  2  &  3  Will.  A,  c.  71,  and  which  by 
the  24  &  26  Vict.  c.  97,  ss.  97,  38,  is  made  a  criminal 
act  to  abate. 
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This  prescriptive  right  to  an  easement  in  the  soil  will 
not  only  injuriously  affect  the  enjoyment  of  the  public, 
but  at  the  same  time  derogate  from  the  rights  of  the 
owners  and  occupiers  of  the  adjoining  lands;  it  will 
prevent  free  access  to  the  highways  and  interfere  with 
the  opening  of  new  approaches  to  any  buildings  that 
may  hereafter  be  erected  on  the  adjoining  lands. 

The  public  have  a  right  to  use  the  footpath  un- 
obstructed, and  the  Plaintiff  is  entitled  to  the  soil 
adjoining  his  freehold  land.  No  person,  and  certainly 
no  company,  unless  with  statutory  powers,  has  any 
right  to  interfere  with  the  soil  or  to  do  any  act  which 
might  result  in  the  establishment  of  an  easement  over 
the  soil  of  an  individual  or  might  become  a  nuisance  as 
regards  the  public. 


They  cited  The  Attorney- General  v.  The  Sheffield 
Gas  Consumers  Company  {a);  Davenport  v.  Daven- 
port (fi);  Norway  v.  Rowe{cy;  Steele  v.  Prickettid); 

Deere 
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(6)  7  Hare,  217. 
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((/)  2  Starkie,  p.  468. 
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Deere  y.  Guest  (a);  Ashby  ▼.  White  {b)\  The  King  v. 
The  Mayor  of  Tenderden  (c) ;  7  Geo.  4,  c.  cxlii.  (Metro- 
polis Roads) ;  3  Geo.  4,  c.  126  {General  Turnpike  Act), 
amended  by  4  Geo.  4,  c.  95. 

Sir  ^t/^A  Cairns,  Mr.  Baggallay  and  Mr.  CAi^^y  for 
the  company. 

Mr.  Follett  and  Mr.  Bentinch  for  the  Commissioners 
of  Metropolitan  Turnpike  Roads. 

The  Defendants  were  not  called  on. 


The  Master  of  the  Rolls. 

This  case  depends  upon  a  legal  right,  which  must  be 
established  to  the  satisfaction  of  the  Court  before  the 
equity  can  be  administered ;  without  it,  it  would  be  im- 
possible to  say  that  either  the  acts  of  the  company,  or 
the  works,  amounted  to  a  nuisance.  The  one  side 
insists  that  the  works  cause  an  obstruction,  and  on  the 
other  side,  persons  are  found  to  say  they  do  not;  but 
no  tribunal  is  so  fit  to  try  this  question  of  fact  as  a  jury, 
who  will  have  the  assistance  of  a  Judge  to  direct  them 
as  to  the  law. 


It  is  necessary  to  keep  the  questions  raised  by  the  in- 
formation and  by  the  bill  distinct,  the  one  is  whether  a 
public  nuisance  has  been  committed,  and  which  mdy  be 
tried  either  by  indictment  or  by  information,  as  the 
Attorney-General  may  think  fit;  the  other  is  whether 
a  private  wrong  has  been  done,  whether  in  fact  there 
had  been  a  trespass  either  upon  the  land  or  the  rights  of 
Baron  Rothschild,  and  that  question  must  be  tried  by 


an 
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an  action.  I  am,  however,  not  prepared  to  say  that  the 
bill  must  be  at  once  dismissed,  because  the  acts  com- 
plained of  have  been  completed.  The  information  and 
bill  must,  therefore,  stand  over,  in  order  that  the 
Attorney-General  as  the  Informant  may  take  such 
proceedings  at  law  as  shall  be  thought  fit,  and  also 
in  order  to  enable  the  Plaintiff  to  bring  such  action  as 
he  may  be  advised. 


1861. 

Att.-Geh. 

V. 

United 
Kino DOM 
Elbctric 

TeLEGBAPlI 

Company. 


I  shall,  therefore,  retain  the  information  and  bill  for 
a  year,  and  reserve  the  costs  until  the  result  of  the  pro- 
ceedings at  law  be  known. 


LORD  LILFORD  v.  POWYS  KECK.    (No.  1.) 

jJlNTHONY  LEGE  KECK,  by  his  will  dated  in 
1859,  devised  all  his  hereditaments,  &c.,  in  the 
county  of  Lancaster  to  Palmer  and  Hartopp  in  fee, 
upon  trust  to  sell,  with  power  to  make  special  stipula- 
tions as  to  title  or  otherwise. 

And  his  will  afterwards  proceeded  as  follows: — 

'*  And  I  hereby  declare,  that  the  trustees  or  trustee  for 
the  time  being  of  this  my  will,  before  offering  my  said 
estates  in  the  county  of  Lancaster  for  sale  to  any  other 
person  or  by  auction,  shall  offer  the  same,  in  one  entire 
lot  or  estate,  to  the  person  or  persons  who,  for  the  time 
being,  shall  be  entitled,  under  the  existing  settlement,  to 
the  estate  at  Bank  Hall,  in  the  county  of  Lancaster,  of 
which  I  am  now  tenant  for  life,  at  such  a  price  or  sum 
of  money  as  the  several  and  respective  purchase  moneys 
mentioned  and  expressed  in  the  respective  deeds  of  con- 
veyance to  me  of  my  said  estates  in  Lancaster  will 

amount 
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price  had  been 
sUted  to  A.  B. 
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1862.  amoont  to  in  the  aggregate^  together  with  the  additional 
or  increased  sum  of  2,600/.  (being  considerably  less 
than  the  sum  which  I  have  expended  rn  the  im- 
provement of  my  said  Lancashire  estates  since  the  pur- 
chase thereof).  And  I  hereby  declare  and  direct,  that 
such  offer  of  pre-emption  shall  be  accepted  or  declined, 
in  writing,  by  the  person  or  persons  to  whom  tlie  same 
shall  be  made,  within  one  calendar  month  from  the  same 
offer  being  so  made,  and  that  if  such  offer  shall  be  ac- 
cepted in  writing  within  the  said  period,  then  that  my 
said  trustees  or  trustee  shall  convey  and  assign  the  es- 
tates to  the  purchaser*  And  I  hereby  further  declare, 
that  if  such  offer  of  pre-emption  shall  not  be  accepted 
in  writing,  and  such  written  acceptance  delivered  to  my 
said  trustees  or  trustee  within  one  calendar  month  from 
such  offer  being  made,  as  aforesaid,  such  offer  shall  be 
deemed  and  considered  as  absolutely  declined,  and  my 
said  trustees  or  trustee  shall  proceed  to  dispose  of  my 
said  estates  in  Lancashire,  aforesaid,  under  the  trusts  for 
sale  in  this  my  will  contained,  withoot  reference  to  and 
as  if  no  offer  of  pre-emption  had  been  directed  by  rae." 

The  testator  also  gave  a  right  of  pre-emption  of  his 
personal  effects  in  and  about  the  mansion-house  and 
premises  at  Banh  Hall,  **  at  a  price  to  be  fixed  by  two 
disinterested  persons." 

The  testator  died  in  September,  1860,  and  Lord  Lil- 
ford  was  then  the  person  entitled  to  the  Bank  Hall 
estate. 

On  the  13th  of  September,  1860,  Mr.  Berridge  (the 
solicitor  of  the  trustees)  wrote  to  Lord  Lilford,  as 
follows: — 

"  My  Lord, — I  am  directed  by  the  trustees  acting 
under  the  will  of  the  late  George  Anthony  Legh  Keck, 

esquire, 
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esquire,  to  forward  to  your  lordship  an  extract  from  the  1862. 
will  of  that  gentlemaDy  so  far  as  relates  to  the  sale  of 
those  portions  of  the  Lancashire  estates  as  were  pur- 
chased by  Mr.  Keck,  and  not  included  in  the  existing 
settlement  of  the  estate  at  Hank  Hall,  of  which  Mr. 
Keck  was  tenant  for  life,  and  which  is  now  entailed  on 
your  lordship.  Your  lordship  will  observe  that  the  offer 
of  pre-emption  must  be  accepted  or  declined  within  one 
month  from  this  offer  being  made.  I  shall  feel  obliged 
by  your  lordship  considering  this  letter  as  an  offer  to 
you  to  purchase  the  property  here  refered  to^  in  which 
case,  I  have  to  request  the  favor  of  your  lordship,  or 
your  solicitor,  informing  me  of  your  lordship's  wishes  on 
the  subject  on  or  before  the  13th  of  October  next." 
With  this  letter  was  sent  an  extract  from  the  will  of 
George  Anthony  Legh  Keck. 

On  the  16th  of  September,  I860,  Lord  Lilford  wrote 
to  Mr.  Berridge  as  follows: — 

**  As  I  am  entirely  ignorant  of  the  nature  or  extent  of 
the  property  so  offered,  I  must  consider  your  letter  at 
present  merely  in  the  light  of  an  offer  of  preemption, 
but  as  the  answer  to  that  offer  is  restricted  to  the  period 
of  one  month  from  the  time  of  its  being  so  made,  I 
must,  of  course,  have  the  opportunity  of  further  con- 
sulting persons  who  are  locally  informed  as  to  their 
value,  and  I  will  then  communicate  further  with  you  on 
this  subject  I  should  be  much  obliged  to  you  if  you 
can  inform  me  under  what  settlement  I  succeed  to  the 
property  as  heir  of  entail." 

Upon  this  some  correspondence  ensued  between  Mr. 
Berridge  and  Messrs.  Frere,  the  solicitors  of  Lord  LiU 
ford. 

On 
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1862.  On  the  17th  of  September,  1860,  Messrs.  Frere  wrote 

to  Mr.  Berridge  in  these  terms: — 

**  His  lordship  does  not  know  the  state  or  particulars 
of  the  settlement  under  which  he  succeeds  to  the  Bank 
Hall  estate,  and  he  is  equally  ignorant  of  the  position 
and  extent  of  the  property  he  is  to  have  the  option  of 
buying,  and  the  amount  he  would  have  to  pay  for  it. 
Can  you  oblige  us  with  information  on  these  points. 
The  earliest  you  can  afford  us  the  information  the 
better,  as  Lord  Lilford  must  of  course  seek  advice  on 
the  spot,  before  he  can  come  to  a  determination  on  the 
option  given  to  him." 

On  the  18tb  of  September,  1860,  Mr.  Berridge  wrote 
to  Messrs.  Frere,  informing  them  as  to  the  nature  of 
Lord  Lil/ord's  title  to  the  Bank  Hall  estate.  The 
letter  proceeded  thus : — 

"  I  am  not  at  present  aware  of  the  quantity  of  the  pur- 
chased lands,  but  I  purpose  going  to  Bank  next  week, 
and  will  communicate  with  you  when  I  have  ascertained 
all  particulars  ;  I  shall  probably  meet  an  agent  of  Lord 
Lil/ord's  there.  In  the  meantime,  it  will  be  best  to  con- 
sider that  no  offer  of  pre-emption  has  been  made  to  Lord 
Lilford,  and  if  you  concur  in  this,  please  write  to  me  to 
that  effect." 

In  answer,  Messrs.  Freere,  on  the  19th  of  September, 
1860,  wrote  to  Mr.  Berridge  as  follows: — 

''We  quite  agree  that  it  will  be  better,  for  the  present, 
to  consider  that  no  offer  of  pre-emption  has  been  made 
to  Lord  Lilford,  and  we  have  written  to  him  to  that 
effect." 

On  the  7th  of  November,  1860,  a  second  notice 
offering  the  right  of  pre-emption  was  given,  and  the  price 
being  ascertained  and  stated,  it  was  accepted  by  Lord 
Lilford  on  the  next  day. 

Lord 


CASES  IN  CHANCERY.  299 

Lord  lAlford  died  in  March,  1861,  at  which  time  the        1862. 
purchase  had  not  been  completed. 

The  PlaintiflTy  his  eldest  son,  now  insisted  that  the 
testator  had  entered  into  a  binding  contract  to  purchase 
the  Keck  estates,  and  that  the  contract  ought  to  be 
completed  out  of  Lord  Lilfords  personal  estate  for  his 
benefit.    This  was  resisted  by  the  Defendants. 

Mr.  Selwyn  and  Mr.  Hobhouse,  for  the  Plaintiff, 
argued,  that  the  first  offer  could  be  withdrawn,  and  that 
there  being  a  direct  acceptance  of  the  second,  it  bound 
all  parties: 

Secondly,  that  the  trustees  had  suflScient  power  to 
enter  into  the  contract  even  under  their  extensive 
powers  of  sale. 

Mr.  Cotton,  contra,  argued,  that  the  right  of  pre- 
emption had  been  Ipst  by  its  non-acceptance  within  a 
month,  and  that  the  trustees  had  no  power  to  withdraw 
their  first  offer. 

Brooke  v.  Garrod{a)  was  cited. 

7^e  Master  of  the  Rolls. 

I  am  of  opinion,  upon  the  terms  of  this  will,  that 
no  offer,  which  it  was  obligatory  on  Lord  Lilford  to 
accept,  was  made  until  the  amount  of  the  purchase 
money  was  stated  to  him.  How  could  he  know  whether 
the  offer  to  sell  was  reasonable  or  not,  unless  he  was 
informed  of  the  price  he  was  required  to  give.  The 
first  offer  was  withdrawn,  and  indeed  contained  no 
information  as  to  the  extent  of  the  property  offered  for 
sale,  or  the  price  to  be  paid  for  it.  Subsequently  a 
second  offer  was  made,  which  stated  the  sum  which, 
according  to  the  terms  of  the  testator's  will,  had  been 

ascertained 
(a)  3  Kay  if  J.  608;  2  De  G.  ^  J.  62. 
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ascertained  to  be  the  amount  to  be  paid  for  the  purchase. 
This  offer  being  made,  Lord  LUford  accepted  it  on  the 
next  day.  I  am  satisfied  that  no  offer  was  made  until 
the  price  had  been  ascertained.  I  am  also  of  opinion, 
that  when  the  offer  was  made,  there  was  a  sufficient 
acceptance  of  it,  and  that  this  created  a  contract  which 
could  have  been  specifically  enforced  against  Lord 
Lilford  in  his  life,  and  which  now  binds  his  estate. 

I  will  make  a  declaration  to  that  effect. 


Jan,  24. 


LORD  LILFORD   v.  POWYS  KECK.    (No.  2.) 

A  testator,  in    HpHE  testator,  Lord  Lilford^  by  his  will  dated  in  1841, 
1841,  devised^    X       devised  as  follows:— 


all  tlie  freehold 

property  «*  I         #«  j    -^     j  devise  all  the  manors,  mansion  houses, 

am  seised  or  o  '  ' 

entitled  in  fee  messuages,  farms,  lands,  tenements  and  hereditaments 

strict  setire-  ^^  ^^  counties  of  Northampton  and  Lancaster ^  and 

ment.    He  elsewhere  in  Great  Britain,  of  or  to  which  I  am  seited 
afterwards  de-  ^.^7..     ^       >      j     - 

vised  all  the  or  entitled  in  fee  Simple  m  possession,  reversion  or  re- 

copyholds "  I  mainder,  or  which  I  am  empowered  to  dispose  of  by 

time  of  mv  virtue  of  any  special  power,  and  all  the  rights,  members 

pressed  of "  *^"^  appurtenances  thereof,  subject  to  the  incumbrances 

upon  trusu  affecting  the  same,  and  as  to  the  manors  and  other  here- 

with^tEose  o^  ditaments  in  the  said  county  of  Lancaster  comprised  in 

his  freeholds,    the  said  indenture  of  settlement,  subject  to  the  charges 
The  testator  ,    .  ,        ,  ,     ,  .„    i-     .      ,  * 

died  in  1861.    and   interests   thereby   and    by   my   will   hmited   and 

JHf/j/,  that  free-  created,  to  the  uses,  upon  the  trusts  and  subject  to  the 
holds  acquired  '  ^  '     '^  ^  ... 

after  the  date    powers,  provisoes  and  declarations  hereinafter  limited, 

pawed  by  the    ^^prcssed  and  declared  of  and  concerning  the  same, 
devise.  that  is  to  say,  to  the  use  of  my  eldest  son  the  Honor- 

able Thomas  Littleton  Powys,  and  his  assigns,  during 
the  term  of  his  natural  life,*'  with  remainder  to  the  6rst 
and  every  other  son  of  Thomas  Littleton  Powys  succes- 
sively, with  remainders  over. 

The 
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The  testator  then  proceeded  as  follows: — 

''  I  give,  devise  and  bequeath  all  the  copyhold  and  lease- 
hold messuages^  lands,  tenements  and  other  heredita- 
ments ofor  to  which  7am  or  at  the  time  of  my  death  shall  be 
possessed  or  entitled,  and  all  the  appurtenances  j;hereof, 
upon  such  trusts  as  will  best  or  nearest  correspond  with 
the  limitations  hereinbefore  expressed  and  contained  of 
and  concerning  my  freehold  estates." 

The  testator  made  a  codicil  to  his  will,  and  died  in 
March,  1861. 

Between  the  date  of  his  will  and  his  death,  the  tes- 
tator acquired  the  fee  simple  in  certain  real  estates,  and 
one  of  the  questions  in  this  suit  was,  whether  such  after- 
acquired  freeholds  passed  by  the  testator's  will,  or  had 
descended  on  the  Plaintiff  as  his  heir  at  law. 

Mr.  Selwyn  and  Mr.  Hobhouse,  for  the  Plaintiff,  the 
heir  at  law,  contended  that  the  after-acquired  freehold 
estate  did  not  pass  under  the  will,  but  descended  on  the 
heir  at  law.  They  argued  that  the  clause  containing  the 
devise  of  the  freeholds  ought  to  be  expounded  with 
reference  to  the  devise  of  the  copyholds  and  leaseholds, 
and  that  since,  in  the  latter,  the  testator  expressly  com- 
prised after-acquired  property,  the  absence  of  similar 
words  in  the  former  was  a  reason  for  contending  that 
the  testator  had  a  different  intention  as  to  the  different 
classes  of  property. 

Mr.  Cotton,  for  the  Defendant,  was  not  called  on. 

The  Master  of  the  Rolls. 

There  really  can  be  no  question  on  this  point ;  where 
a  person  says, "  property  I  am  possessed  of^"  and  the 

Wills 
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Lord 

LlLFORD 
V. 

Keck. 
(No.  2.) 


Wills  Act  (a)  enacts,  that  the  will  is  to  speak  and  take 
effect  as  if  it  had  been  executed  immediately  before  the 
death  of  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  will,  the  will  must  mean  "  property  I  am 
possessed  of  at  the  time  of  my  death."  The  fact  that 
the  testator  in  another  part  of  his  will,  and  speaking  of 
other  property,  says,  "  to  which  I  am,  or  at  the  time  of 
my  death  shall  be,  possessed  or  entitled,''  does  not 
affect  the  question.  If  I  were  to  hold  otherwise,  it 
would  come  to  this: — that  after-acquired  property  never 
would  pass  unless  expressly  specified. 

(a)  1  VicL  c.  26,  s.  24. 
Note.— 5ec  Cole  v.  Scott,  1  Mac  4"  Gar.  518. 


18G1. 

Nov.  21,  22, 
23. 

Several  per- 
sons, having 
obtained  a 
mining  lease 
for  sixty  years, 
entered  into 


ROWLANDS  V.  EVANS. 
WILLIAMS  V.  ROWLANDS. 


rpHREE  gentlemen  named  Jones,  Evans  and  Williams 
"^  obtained,  from  the  trustees  of  the  Marquis  of 
Bute,  an  agreement  for  the  lease  of  the  Hematite  iron 
ore  lying  under  a  piece  of  ground  in  Glamorganshire, 
"*h"T^*^^"  measuring  1,000  yards  by  100  yards,  for  sixty  years 
of  iron  ore  from  the  29th  of  September,  1853,  at  a  rent  of  50/.  and 
a  royalty  of  Is.  per  ton. 


By  an  indenture  dated  the  13th  of  December,  1856, 
and  made  between  Jones,  Evans  and  Williams,  which 

recited 


workers"  for 
that  period. 
The  business 
consisted  of 
winning  and 
selling  Hema- 
tite iron  in  an 
unmanufac- 
tured state. 

One  of  them  having  become  lunatic,  the  Court  dissolved  the  partnership  and  directed 
the  whole  concern  to  be  sold  by  an  indifferent  perbon,  with  liberty  to  the  parties  to  bid. 
By  partnership  articles  between  A.,  B.  and  C,  it  was  agreed,  that,  upon  the  sale  by 
a  partner  of  his  shjire  in  a  mining  concern,  his  co-partners  should  nave  a  right  of 
pre-emption.  A.  gave  to  B.  notice  of  his  intention  to  sell,  after  which  B.  became  a 
lunatic,  and  the  option  not  having  been  exercised  for  some  time,  A.  sold  to  C.  Held, 
that  B*i  right  of  pre-emption  was  lost. 
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Rowlands 


recited  the  agreement  for  tlie  lease,  they  agreed  that        1861. 
they  would  become  and  remain  co-partners  in  the  busi- 
ness of  iron  ore  workers,  during  the  term  of  sixty  years 
agreed  to  be  granted,  as  from  the  22nd  of  November^       Evan«. 
1856.    That  the  firm  and  style  of  the  said  co-partner-         'll'ams 
ship  should  be  "  The  Llantrissent  Iron  Ore  Company ^    Rowlands. 
That  the  shares  of  the  partners  in  the  mines  and  pre- 
mises in  the  profits  and  loss  should  be  held  by  the  said 
partners   in   three   equal  shares.     That  each  of  them 
would  at  all  times  diligently  employ  themselves  in  the 
business  of  the  co-partnership,  and  carry  on  the  same 
for  the  greatest  advantage. 

That  the  shares  of  the  partners  might  be  disposed 
of  to  any  co-partner  or  other  persons  whomsoever,  and 
such  person  should,  upon  any  disposition,  become  part- 
ners, in  the  same  manner  as  if  they  had  been  parties 
to  the  now  stating  indenture,  and  the  partners  disposing 
absolutely  of  their  shares  and  interest  should  imme- 
diately cease  to  be  partners,  and  should  be  freed  from 
all  further  claims  and  liabilities :  provided,  that  on  the 
voluntary  sale  for  valuable  consideration  of  any  such 
shares  or  interest,  whether  by  public  auction  or  private 
contract,  all  or  any  one  or  more  of  the  co-partners 
should  have  the  right  to  take  and  purchase  the  same 
for  such  price  or  sum  as  should  he  last  bidden  or  offered 
for  the  same;  and  provided  also  that  any  such  pur- 
chaser, who  should  not  be  one  of  the  previous  co-part- 
ners, should  be  approved  of  by  the  company  before  any 
such  sale  could  be  effected ;  and  provided  also,  that 
such  last-mentioned  purchaser  should  execute  all  deeds 
required  by  the  company  for  effectually  binding  them- 
selves to  the  performance  of  the  covenants  in  the  now- 
stating  indenture  contained. 

Provision  was  made  for  the  capital  to  be  brought  into 

VOL.  XXX — !!•  X  the 
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1861.  the  concern,  partnerahip  accounts  were  to  be  signed  by 
the  partners,  which  were  to  be  conclusive,  and  on  the 
death  of  a  partner,  his  executors  were  to  take  the  sum 
of  money  appearing  to  be  his  share  in  the  last  annual 
account ;  but  in  case  the  surviving  partners  declined  to 
R0WLAKD8.  purchase,  there  was  to  be  a  sale  and  a  division  of  the 
surplus. 

The  business  of  the  partnership  consisted  in  getting 
the  ore,  which  was  deposited  in  a  layer  of  many  feet  in 
thickness,  by  means  of  an  open  excavation  or  patch, 
and  selling  it  in  an  unmanufactured  state. 

In  1857,  Jones,  with  the  assent  of  his  partners,  sold 
his  share  in  the  concern  for  4,000/.  to  Rowlands,  who 
thereupon  entered  into  the  partnership. 

Evans  gave  to  Williams  due  notice  of  his  intention  of 
selling  his  share  in  the  concern,  who  said,  **  If  I  do  not 
approve  of  the  person  you  propose  to  bring  in,  I  shall 
be  glad  to  know  what  the  price  is,  for  I  shall  take  the 
share  myself."  Before  anything  had  been  done,  TTiZ- 
liams  became  a  lunatic,  and  was  found  to  be  a  person  of 
unsound  mind  in  October,  1868,  but  no  committee  of 
his  estate  was  appointed  until  June,  1860,  when  Sarah 
Williams  and  Elias  James  were  appointed. 

After  the  lunacy  of  Williams,  and  in  October,  1859, 
Rowlands  purchased  Evans*  third  share  in  the  mine  and 
partnership  for  6,000/.,  and,  in  December  following, 
Rowlands  agreed  to  seU  one-half  of  Evans*  share  to 
Simpson  for  3,000/. ;  but  in  this  transaction  he  received 
in  addition  a  bonus  of  1,000/. 

There  being  no  hopes  of  WiUiams^s  recovery.  Row-- 
lands,  in  October,  1860,  instituted  a  suit  against 
Evans,  the  committee  of  Williams  and  others.    The  bill 

stated, 
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stated,  that  questions  of  grave  importance  Imd  arisen 
with  reference  to  the  future  conduct  of  the  mining 
operations  and  the  profitable  development  of  the  busi* 
ness.  That  the  Plaintiff  has  been  and  was  greatly 
inconvenienced  by  the  inability  of  Williams  to  attend 
to  matters  of  business,  and  by  the  present  state  of  cir- 
cumstances, and  that  he  was  advised  and  submitted, 
that  by  reason  of  the  incapacity  of  Williams  to  dis- 
charge the  obligations  cast  upon  him  by  the  partner- 
ship contract,  and  to  exercise  necessary  discretion  in 
the  farther  management  of  the  said  business,  the  co- 
partnership between  them  ought  to  be  dissolved. 

The  bill  prayed  that  the  partnership  might  be  wound 
up. 

In  January,  1861,  the  committee  of  Williams,  with 
the  sanction  of  the  Lords  Justices  sitting  in  lunacy, 
filed  their  cross  bill  against  Rowlands,  Evans  and  Simp- 
son,  complaining  of  the  present  mismanagement  of  the 
concern,  of  the  sale  by  Evans  of  his  one-third  in 
the  mine  to  Rowlands,  which  they  said  had  been 
entered  into  without  any  attempt  to  procure  the  consent 
of  Sarah  Williams  and  Eiias  James,  as  committees  of 
Williams,  or  the  sanction  of  the  Lord  Chancellor  or 
Lords  Justices  sitting  in  lunacy,  or  of  either  of  the 
Masters  in  Lunacy,  and  without  in  any  manner 
affording  to  the  estate  of  Williams  the  benefit  of  the 
right  of  pre-emption  given  to  the  partners  by  the  deed  of 
partnership. 

That  the  purchase  by  Rowlands  was  not  a  purchase 
by  him  at  all,  but  was  part  of  an  arrangement  under 
which  Evans  was,  contrary  to  the  said  indenture  of  the 
13th  of  December,  1856,  to  sell  his  share  and  interest 
in  the  said  mine  or  half  of  such  share  and  interest 
to  Simpson  in  consideration  of  a  sum  of  money  to  be 

X  2  paid 


1861. 


Rowlands. 
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paid  by  Simpson  to  Evans,  and  a  sum  of  l^OOOZ.  to  be 
paid  by  Simpson  to  Rowlands,  and  that  the  sum  of 
3,000/.  by  the  indenture  of  the  15th  of  October,  1869, 
expressed  to  have  been  paid  to  Evans,  was  in  fact  the 
money  of  Simpson,  and  was  by  him  paid  to  William 
Evans. 


The  cross  bill  prayed  (1),  that  a  manager  might  be 
appointed  to  carry  on  the  working  of  the  mine;  (2)  for 
an  account;  (3)  a  declaration  that  Williams  was  entitled 
to  the  benefit  of  the  purchase  of  hB\f  o{  Evans's  interest 
in  the  mine  by  Rowlands,  or  at  all  events  half  of  the 
1,000Z.  paid  by  Simpson. 

Mr.  Selwyn  and  Mr.  G.  S.  Colt,  for  Rowlands.  It 
is  now  clearly  settled  by  authority,  that  when  one  of 
several  partners  becomes  incapacitated  by  lunacy,  the 
Court  will  dissolve  the  partnership ;  Sayer  v.  Bennet  (a); 
Waters  v.  Taylor  (b)-,  Leaf  v.  Coles  {c)]  Anon.{d); 
Milne  v.  Bartlet  {e) ;  Besch  v.  Frolich  (/).  For  it 
would  be  unjust  to  allow  a  partner  to  participate  in  the 
profits  of  a  concern  without  fulfilling  his  duties  towards 
his  co-partners,  by  assisting  in  the  burthen  of  its 
management. 

A  right  of  pre-emption  must  be  exercised  at  once  and 
immediately,  especially  in  the  case  of  a  mining  adven- 
ture, which  is  always  of  a  hazardous  nature.  As  to  all 
mining  rights,  the  Court  requires  a  party  to  be  prompt, 
and  will  not  allow  him  to  wait  to  see  whether  the  under- 
taking will  turn  out  successful  or  profitless  before  he 
exercises  his  option;  Norway  v.  Roweig);  Prendergast 
V.  Turton{h). 

If 


(fl)  1  Cox,  107. 
(6)  2  Vet.  4-  B.  p.  303. 
(c)  1  De  G,,M.Sf  G.  171. 
((/)  2  Kay  4- J.  441. 


{€)  3  Jnriit  (0.  S.)  358. 
(./)  1  PhUlipt,  172. 
(g)  19  Vei.  144. 
(A)  1  Y,^  C.(C.  C.)98. 
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If  a  person  having  a  right  of  pre-emption  went  abroad 
for  a  lengthened  period,  that  would  not  prevent  a  sale  to 
another  person  in  his  absence ;  the  right  would  be  lost 
by  his  own  act,  which  prevented  him  availing  himself  of 
it.  So  in  the  case  of  lunacy,  where,  by  the  act  of  God, 
a  partner  becomes  incapable  of  exercising  his  option, 
the  right  of  pre-emption  is  lost,  for  his  partner  is  not 
to  wait  an  indefinite  time  and  see  the  result  of  the 
working,  so  that  if  the  purchase  turns  out  beneficial  his 
committee  may  claim  the  benefit  of  it,  without,  in  the 
meantime,  incurring  any  obligation  or  risk.  Here  the 
PlaiutifF  did  all  that  he  could  to  give  the  lunatic  and 
bis  committee  the  opportunity  of  purchasing,  they  neg- 
lected to  express  their  assent,  and  thereby  lost  the 
right. 

This  mining  lease  is  not  to  be  considered  a  joint 
interest  in  land,  but  as  part  of  the  assets  of  a  partner- 
ship trade,  for  it  was  acquired  for  the  purposes  of  the 
partnership :  it  must,  therefore,  be  sold  upon  winding  up 
.the  concern;  Fereday  v.  Wightwick  {a)  \  Crawshay  v. 
Maule  (i). 

The  Defendants  desire  that  the  mine  may  be  carried 
on  by  a  manager  and  receiver,  but  the  Plaintiff  objects 
to  a  manager  and  receiver  being  placed  over  his  share. 
Even  in  the  case  of  tenants  in  common  of  a  mine,  no 
receiver  will  be  appointed  in  a  suit  which  does  not  seek 
a  dissolution  of  the  partnership;  Roberts  v.  Eber- 
hardt  (c). 

The  costs  of  this  suit  are  payable  out  of  the  partner- 
ship ;  Jones  V.  Welch  (d), 

Mr.  Folktt  and  Mr.  Osborne^  for  Simpson  and 
Evans, 

Sir 


1861. 


Rowlands 

V. 

Evans. 
Williams 

V. 

Rowlands. 


(a)  1  Russ,  Sf  MyL  45. 
(6)  1  Sioan.  p.  518. 


(f)   Kay,  148. 

(d)  1  Kay  *  J.  765. 
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Sir  JR.  Palmer  (Solicitor-General)  and  Mr.  Southgaie 
for  Williams  (the  lunatic),  and  his  committee.  This  is 
not  a  case  Tor  dissolution,  but  the  proper  relief  is  that 
which  is  prayed  by  the  cross  bill.  A  partner  is  con* 
sidered  as  a  sort  of  shareholder  rather  than  a  partner  in 
a  mining  concern;  Ex  parte  Broadbeni {a) ;  which 
cannot  be  dealt  with  as  an  ordinary  trading  partnership. 
The  sole  object  of  the  parties  was  to  raise  ore  and  sell  it 
without  manufacturing  it  so  as  to  change  its  nature; 
it  is  like  other  produce  of  real  estate,  and  it  could  not 
be  contended  that,  if  extensive  coal  mines  were  to 
descend  on  a  number  of  tenants  in  common,  one  of 
them  could  insist  on  having  them  sold.  Fereday  v. 
Wightwick{b)t  was  the  case  of  the  bankruptcy  of  a 
partner  who  was  greatly  indebted  to  the  concern.  Here 
there  is  no  bankruptcy,  and  the  proper  mode  of  pro- 
ceeding in  such  a  case  as  this  is  pointed  out  by  Lord 
Eldon  in  Jefferys  v.  Smith  (c),  who  says,  "  I  believe  I 
have  a  note  of  a  case  before  Lord  Hardwicke,  which 
confirms  me  in  the  idea,  that  where  there  are  part 
owners  of  a  mine,  and  they  cannot  by  contract  agree  to 
appoint  a  manager,  this  Court  will  manage  it  for  them." 

Secondly.  Rowlandn  cannot  be  permitted  to  exclude 
the  lunatic  from  his  right  of  pre-emption,  and,  therefore, 
half  of  Evans'  share  belongs  to  him,  subject  to  his  con- 
tributing half  the  purchase-money.  Until  the  dissolution 
of  the  partnership  by  the  decree  of  the  Court,  the  lunatic 
is  entitled  to  all  the  benefits  to  be  derived  from  the 
partnership.  Suppose  Rowlands  had  renewed  the  lease, 
the  benefit  of  the  renewal  would  have  enured  to  all  the 
partners  interested  in  the  leaseholds,  though  infants  or 
lunatics.  So  here  the  share  in  the  benefit  of  the  pur- 
chase, and  of  the  bonus  of  1,0001.  belongs  to  the  lunatic. 

Distinct 

(a)  1  Afofi/.  4;  Ayr.  p.  638.  Tamlyn,  250. 


(6)  1  Jac.  * 


Walker, 
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CASES  IN  CHANCERY. 


309 


DistiDct  notice  ought  to  have  been  given  both  by  Row^ 
lands  hnd  Evans  of  the  intended  purchase,  and  the  cases 
shew  that  notice  might  have  effectively  been  given  to  the 
lunatic.  Thus,  a  notice  of  dissolution  given  to  a  lunatic 
partner  is  sufficient  to  put  an  end  to  a  partnership  at  will; 
Mellershs.Keenifl)]  Robertson  v,Lochie{b).  These  cases 
shew  that  notice  was  as  necessary  and  would  have  been  as 
effectual  as  if  Williams  had  been  of  sound  mind.  If  such 
a  notice  had  been  given,  the  wife  would  have  obtained 
the  appointment  of  a  committee  earlier,  or  perhaps  have 
herself  exercised  the  option  and  paid  the  money  on  behalf 
of  the  lunatic.  But  here  the  matter  was  arranged 
secretly  and  the  facts  were  not  really  known  until  the 
answer  was  filed  in  the  second  suit.  A  right  of  pre- 
emption, we  admit,  must  be  exercised  promptly,  but 
notice  must  be  given  and  the  material  facts  distinctly 
stated.  The  evidence  of  Mrs.  Williams  shews  that 
neither  she  nor  the  lunatic  had  the  opportunity  given  of 
exercising  the  option. 


1861. 


Mr.  Selwyn  in  reply.  The  cases  cited  as  to  dissolu- 
tion by  notice  do  not  apply ;  they  were  partnerships  at 
will,  determinable  at  any  time,  and  therefore  the  expres- 
sion of  the  will  of  any  one  partner  determined  the  part- 
nership, whatever  might  be  the  state  of  mind  of  his 
copartner.  Here  there  was  a  right  to  sell  the  shares  to 
any  one  ''  by  public  auction  or  private  contract,"  without 
any  notice,  but  the  other  partners  had  the  right  to  take 
the  share  for  such  price  as  should  be  last  bidden  or 
offered  for  the  same.  The  sale  therefore  must  precede 
the  exercise  of  the  option,  and  then  the  partner  must 
exercise  it  with  due  diligence,  especially  in  the  case  of  a 
mine.  Here  the  lunatic  and  his  committee  have  stood 
by  and  done  nothing. 

The 
(«)  27  Ikw.  236.  (h)  15  Sim.  285. 
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The  Master  of  the  Rolls. 

I  will  read  the  evidence,  but  my  present  impression  is, 
that  the  propery  sliould  be  sold,  with  liberty  to  either 
party  to  purchase,  and  giving  the  conduct  of  the  sale  to 
some  other  person. 


I  do  not  think  the  point  is  touched  by  the  decisions; 
the  difficulty  is  this,  the  Court  cannot  compel  persons 
to  be  in  this  situation : — either  to  carry  on  business  with 
the  committee  of  a  lunatic,  subject  to  all  the  incon- 
veniences arising  from  having  a  manager  appointed  by 
the  Court  and  the  necessity  of  having  every  question 
between  the  parties  or  as  to  outlay  in  the  management, 
such  a,^  erecting  an  engine  or  shafl,  determined  by  the 
Court  sitting  in  lunacy,  and  subject  to  appeal  to  the 
House  of  Lords.  That  would  be  ruinous :  no  one 
would  bid  for  a  share  in  mine  to  be  carried  on  with  the 
committee  of  a  lunatic,  nor  could  the  value  of  the  share 
of  the  lunatic  be  properly  ascertained  under  such  cir- 
cumstances. 


I  think  that  the  value  of  the  whole  must  be  ascer- 
tained by  a  sale  by  auction,  and  that  some  indiflferent 
person  well  acquainted  with  these  matters  should  be 
directed  to  sell  the  property,  and  that  all  parties  should 
have  liberty  to  bid :  then  the  committee  of  the  lunatic, 
if  they  should  think  proper,  and  obtain  the  authority 
of  the  Court  in  Lunacy  for  that  purpose,  may  purchase. 
Some  person  must  therefore  be  appointed  by  consent  to 
conduct  the  sale,  or  else  the  Court  must  in  chambers 
appoint  some  fit  and  proper  person  for  that  purpose; 
I  must  direct  a  dissolution  of  the  partnership  from  this 
day,  and  direct  the  usual  accounts  and  appoint  a  receiver 

and 
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and  manager  until  the  sale,  as  the  property  must  be  sold 
as  a  going  concern. 
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The  Master  of  the  Rolls. 

The  only  question  on  wfiich  I  reserved  my  opinion 
waSy  as  to  whether  the  lunatic  was  entitled  to  have  any 
right  of  pre-emption  in  regard  to  the  share  of  Mr. 
Evans  in  this  concern.  It  appeared  that  this  share  had 
been  sold  to  Mr.  Rowlands^  who  took  one  half  of  it, 
and  Mr.  Simpson  was  to  take  the  other  half,  and  in  fact 
give  a  premium  of  1,000/.  for  the  half  which  he  took. 
Upon  looking  at  the  answer  of  Mrs.  Evans  and  the 
affidavit  of  Mrs.  Williams,  I  am  of  opinion  that  there  is 
no  such  right  of  pre-emption.  In  the  first  place  this  is 
to  be  remarked,  that  due  notice  was  given  to  Mr. 
WilliamSf  before  he  became  lunatic,  of  the  intention  of 
Mr.  Evans  to  sell  his  share.  Mr.  Williams  then  said, 
**  If  I  do  not  approve  of  the  person  you  propose  to 
bring  in,  I  shall  be  glad  to  know  what  the  price  is,  for 
I  shall  take  the  share  myself."  On  another  occasion, 
in  September,  he  stated  his  intention  somewhat  more 
strongly.  Then  the  sale  took  place,  bat  before  it  did 
take  place,  Mr.  Williams  became  in  a  state  of  mind  which 
rendered  it  impossible  for  him  to  exercise  any  option  at 
all  in  the  matter,  and  from  the  evidence  it  appears,  that 
his  unsoundness  of  mind  is  the  most  hopeless  species  of 
insanity  which  can  affect  anybody,  as  it  arises  from 
general  paralysis.  In  consequence,  he,  from  inability, 
took  no  step  f  but  I  am  disposed  to  think  that  the  notice 
which  was  given  to  him  would  bind  his  committees. 
They  were  not  appointed  for  a  long  time  afterwards,  but 
the  persons  who  are  appointed  have,  as  Mr.  Evans 
alleges,  distinct  notice  of  the  fact,  and  as  Mrs.  Williams 
alleges  no  notice  at  all.  In  that  state  of  the  case,  con- 
sidering 
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sidering  it  is  proved  that  notice  was  given  before  to  the 
lunatici  I  am  of  opinion  that  I  must  adopt  the  rule 
which  has  been  adopted  in  former  cases,  and  beh'eve 
that  each  person  is  speaking  the  truth,  and  that  the 
conversation  as  to  the  notice  did  actually  take  place 
which  is  sworn  to  by  Mr.  Evans,  and  that  Mrs.  Williams 
has  forgotten  it;  in  which  case  she,  no  doubt,  was 
speaking  strictly  the  truth  when  she  said  she  had  no 
notice  until  the  bill  was  tiled.  That  is  the  only  mode  of 
solving  these  cases,  and  it  is  the  only  mode  of  avoiding 
the  possibility  of  coming  to  the  conclusion  that  there  is 
distinct  and  wilful  perjury.  The  order  therefore  must 
be  for  a  sale  of  the  mine  in  the  terms  stated  yesterday. 
There  must  be  a  dissolution  of  the  partnership,  and  a 
manager  in  the  mean  time. 


SIR  JOHN  BENN  WALSH 


HER  MAJESTY'S  SECRETARY  OF  STATE  IN 


COUNCIL  OF  INDIA 
GENERAL. 


T>  Y  an  Indenture  dated  the  6th  day  of  April,  1770, 
-^^    and  made  between  the  East  India  Company  of 


AND  THE  ATTORNEY. 

Dec.  6. 

The  "  Clive 
fund  "held  not 
to  revert  to  the 

toJnsfrr  ?n*^*  the  one  part,  and  the  first  Lord  Clive  of  the  other  part, 

1858,  of  the  after 

government 

of  India  and  its  military  force  to  the  Crown. 

In  1770,  five  lact  of  rupees  were  handed  over  by  the  first  Lord  Clive  to  the  Eatt 
India  Company,  to  be  held  by  them  on  trust  for  invalided  and  superannuated  soldiers 
in  their  service.  And  the  company  covenanted,  in  case  the  company  **  should  cease 
to  employ  a  military  force  in  their  actual  pay  and  service  in  the  Eail  Indies,  and  also 
ships  for  carrying  on  their  trade,"  then  the  company  would  repay  the  money  to  I^rd 
Clive  and  his  representatives.  In  1833  the  company  ceased  to  trade,  and  in  1858  they, 
by  force  of  the  21  &  22  Vict.  c.  106,  ceased  to  employ  their  military  force,  which  was 
transferred  to  the  Queen.  Held,  that  this  statute  substituted  the  Secretary  of  State 
for  India  for  the  Eatt  India  Company,  that  it  transferred  to  the  Queen  all  trust  pro- 
perty held  by  the  company  subject  to  the  trusts  affecting  it,  and  released  the  company 
from  the  trust,  and  that  the  rignt  of  the  representative  of  Lord  Clive  to  receive  back 
the  fund  had  not  arisen. 
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after  reciting  that  Meet  Mahomed  Jaffitr  Cawn,  de- 
ceased, late  Nabob  of  Bengal,  bequeathed  unto  Lord 
Clive  three  lacs  of  rupees,  50,000  rupees,  in  money, 
60,000  rupees  in  jewels,  and  one  lac  in  gold  mohurs  (in 
all  five  lacs  of  rupees),  of  the  value  of  62,833/.  6s.  8d. 
sterling,  which  had  been  paid  to  Lord  Clive  and  in- 
vested by  him  in  company's  notes;  and  reciting  that 
Lord  Clive,  being  zealous  for  the  prosperity  of  the 
company,  the  security  of  their  territories  and  territorial 
revenues  in  India  belonging  to  them,  and  their  trade 
and  commerce,  which  greatly  depended  on  the  bravery 
and  conduct  of  the  company's  troops,  and  considering 
that  the  establishment  of  a  provision  for  such  of  the 
officers  and  private  men  employed  in  the  company's 
service  as  should  be  disabled  by  age,  war  or  disease, 
contracted  during  their  service,  would  tend  to  induce 
fit  persons  to  enter  into  the  said  service,  and  encourage 
the  bravery  of  the  soldiery  employed  therein,  had  pro- 
posed to  the  court  of  directors  of  the  company  to 
appropriate  the  interest  of  the  five  lacs  of  rupees  for  the 
support  of  a  certain  number  of  officers,  non-commissioned 
officers  and  private  men  in  the  service  of  the  company 
who,  from  wounds,  length  of  service  or  diseases  con- 
tracted during  their  service,  were  unable  or  unfit  to 
serve  any  longer,  and  whose  fortunes  might  be  too  scanty 
to  affi:)rd  the  officers  a  decent  and  the  private  men  a 
comfortable  subsistence  in  their  native  country,  and 
also  to  make  some  provision  for  the  widows  of  such 
officers  and  private  men  as  should  have  been  entitled  to 
the  said  bounty,  or  whose  husbands  should  have  lost 
their  lives  in ^the  company's  service;  and  reciting  that 
Syf-al-Dowla,  the  then  Nabob  of  Bengal,  had  given  to 
the  company  the  sum  of  three  lacs  of  rupees  as  an 
addition  to  the  above-mentioned  fund,  which  had  been 
invested  in  company's  notes,  amounting  to  37,700Z. 
sterling,  carrying  interest  at  SI,  per  cent.;  and  reciting 

that 
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1861.       ^hat  Lord  Clive  had  also  proposed  that  the  court  of 
^'^^^/^^'^      directors   and    their    successors   should    be    perpetual 
^^  trustees  of  the  said  fund  of  five  lacs  of  rupees,  as  well 

Attorney-  as  of  the  three  lacs  of  rupees,  for  the  due  application  and 
appropriation  of  the  interest  and  produce  thereof,  which 
trust  the  court  of  directors  had  consented  and  agreed 
to  accept  of;  and  reciting  that  it  had  been  agreed 
that  the  fund  should  carry  interest  at  8/.  per  cent.,  and 
that  Lord  Clive  had  delivered  up  the  notes  for  the  five 
and  three  lacs  of  rupees  to  the  court  of  directors  to  be 
cancelled :  It  was  witnessed,  that  it  was  thereby  mutually 
covenanted  and  agreed  by  and  between  Lord  Clive  and 
the  company,  that  the  said  eight  lacs  of  rupees  should 
remain  in  the  hands  or  treasury  of  the  company,  who 
should  yearly  pay  8,042/.  135.  4d.  in  lieu  of  interest,  to 
such  persons,  in  such  proportions  and  for  such  purposes 
as  were  thereinafter  mentioned  of  and  concerning  the 
same;  and  further  that  the  court  of  directors  of  the 
company  and  their  successors  should  be  perpetual 
trustees  (subject  to  the  agreements  and  provisoes  there- 
inafter contained)  of  the  eight  lacs  of  rupees,  for  the  due 
application  and  appropriation  of  the  interest  and  produce 
thereof,  from  the  29th  day  of  September  then  last  past, 
to  and  amongst  and  for  the  relief  and  maintenance  of 
European  officers  and  soldiers  who  should  become  in- 
valids or  superannuated  in  the  said  united  company's 
service,  and  of  their  widows,  and  also  the  widows  of 
such  officers  and  soldiers  as  should  die  in  the  said 
united  company's  service,  in  the  shares  and  proportfons 
following — (the  deed  then  specified  the  shares).  And 
after  reciting  that  the  interest  due  from  the  company 
upon  the  notes  thereinbefore  mentioned  amounted. on 
the  29th  day  of  September  then  last  to  24,128/.,  it  was 
further  agreed  that  this  sum  should  remain  in  the  hands 
of  the  company,  and  should  be  deemed  capital  and 
carry  interest,    which  should  be  disposed    of  by   the 

court 
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court  of  directors  in  discharging  all  expenses  attending 
the  carrying  into  execution  the  trust  thereby  establidhed, 
and  subject  thereto,  unto  and  amongst  such  objects  of 
charity  belonging  to  .the  said  united  company's  military 
service,  or  the  widows  or  famities  of  such  objects,  as  the 
said  court  of  directors  should,  in  their  discretion,  think 
fit. 

Provided  also,  and  the  company  did  thereby  covenant, 
promise  and  agree  to  and  with  Lord  Clive,  his  executors, 
administrators  and  assigns,  that  in  case  the  company 
should,  at  any  time  thereafter,  by  any  means  what- 
soever, otherwise  than  by  the  fate  of  war,  be  dispos- 
sessed or  deprived  of  or  part  with  their  territorial  pos- 
sessions in  Bengal  and  the  revenues  arising  thereby,  so 
that  the  jaghire  granted  unto  and  then  enjoyed  by 
Lord  Ctive  should,  during  the  term  agreed  upon  between 
the  company  and  Lord  Clive  for  the  continuation  thereof, 
cease  to  be  paid  unto  his  said  lordship  or  his  assigns,  or 
in  case  the  company  should,  at  any  time  before  the 
year  of  our  Lord  1784,  cease  to  employ  and  maintain 
in  their  immediate  pay  and  service  a  military  force  in 
the  JEast  Indies^  then  and  in  either  of  the  said  cases  the 
company  should  and  would  forthwith  pay  unto  Lord 
C/ivBf  his  executors,  administrators  or  assigns,  at  their 
treasury  in  Calcutta  aforesaid,  the  full  sum  of  five  lacs 
of  sicca  rupees  to  and  for  his  and  their  own  proper  use 
and  benefit,  but  subject  nevertheless,  with  the  interest 
of  the  aforesaid  three  lacs  of  rupees,  in  the  proportion 
the  said  respective  sums  bear  to  each  other,  to  the  pay- 
ment of  all  such  pensions  and  annuities  as  should, 
at  the  time  either  of  the  aforesaid  contingencies 
happen  to  be  payable  out  of  or  chargeable  upon  the 
said  trust  fund,  which  said  pensions  and  annuities  it 
was  thereby  fully  understood  and  agreed  should  con- 
tinue to  be  paid  and  payable  out  of  the  interest  of  the 

said 
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Attorkey- 
Genbral. 


said  eight  lacs  of  rupees  or  such  part  thereof  as  should 
be  wanting  and  necessary  during  the  lives  of  the  several 
persons  then  entitled  thereto.  And  it  was  thereby  further 
concluded  and  agreed  upon  between  the  said  parties 
thereto,  that  in  case  at  any  time  after  the  commencement 
of  the  year  of  our  Lord  1784,  it  should  so  happen  that 
the  company  should  have  no  military  force  in  their 
actual  pay  or  service  in  the  JSast  Indies,  that  then  and 
in  such  case  the  interest  and  produce  of  the  trust  fund 
of  the  said  eight  lacs  of  rupees  should  from  thenceforth 
from  time  to  time  be  applied,  paid  and  distributed 
towards  the  support,  relief  and  provision  of  marine 
oflScers  and  seamen  who  should  become  invalids  or 
superannuated  in  the  said  united  company's  service, 
and  the  widows  of  such  of  them  as  should  die  in  the 
said  service,  during  their  respective  widowhoods  only, 
in  such  shares  and  proportions  in  manner  and  form  as 
in  case  such  event  should  happen  should  be  concluded 
and  agreed  upon  between  the  company  and  Lord  Clive, 
or  his  legal  representative  or  representatives. 


And  lastly,  it  was  thereby  expressly  stipulated  and 
agreed,  and  the  company  did  thereby  covenant  with 
Lord  Clive,  his  executors,  administrators  and  assigns, 
that  in  case  it  should  happen  that  the  company,  after  the 
commencement  of  the  year  of  our  Lord  1784,  should 
cease  to  employ  a  military  force  in  their  actual  pay  and 
service  in  the  JSast  Indies,  and  also  ships  for  carrying 
on  their  trade  and  commerce,  then  and  in  such  case,  as 
soon  as  the  said  event  should  happen,  the  company  should 
and  would  pay  unto  Lord  Clive,  his  executors,  adminis- 
trators or  assigns,  for  his  and  their  own  use,  at  their 
treasury  in  Calcutta  aforesaid,  the  full  sum  of  five  lacs 
of  sicca  rupees,  but  subject  nevertheless,  with  the 
interest  of  the  said  three  lacs  of  rupees,  in  the  pro- 
portion the  said  sums  bore  to  each  other,  to  the  pay- 
ment 
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ment  of  all  such  pensions  and  annuities,  for  the  lives  of 
the  persons  then  entitled  thereto  only,  as  should,  at  the 
time  of  such  event,  happen  to  be  payable  out  of  or 
chargeable  upon  the  said  trust  fund,  according  to  the 
true  intent  and  meaning  of  those  presents." 

By  an  act  of  parliament,  which  received  the  royal 
assent  on  the  28th  of  August,  1833  (3  &  4  Witt.  4, 
c.  85),  it  was  enacted,  that  the  company  should,  with 
all  convenient  speed  after  the  22nd  of  April,  1834, 
close  their  commercial  business,  and,  in  consequence 
of  such  enactment  the  company  shortly  after  ceased  to 
employ  any  ''ships  for  carrying  on  their  trade  and 
commerce." 

By  an  act  of  parliament,  which  received  the  royal 
assent  on  the  2nd  o(  August,  1858  (21  &  22  Vict.  c.  106), 
all  sovereign  and  territorial  rights  were  taken  away 
from  the  company  and  vested  in  her  Majesty,  and,  in 
consequence  of  such  enactment,  the  company  on  the 
1st  of  September,  1858,  ceased  (as  the  Plaintiff  alleged) 
to  '^  employ  a  military  force  in  their  actual  pay  and 
service  in  the  East  Indies." 

Under  these  circumstances  the  Plaintiff,  who  was  now 
the  legal  personal  representative  of  Lord  Clive,  insisted 
that  the  engagement  of  the  company  to  pay  five  lacs  of 
sicca  rupees  to  Lord  Clive  and  his  representatives  had 
arisen,  and  that  the  Secretary  of  Slate  of  India  became 
bound  on  the  1st  of  September,  1858,  to  pay  the  sum 
of  62,833/.  6s.  Sd.  sterling  to  the  Plaintiff,  subject  only 
to  the  charge  of  such  existing  pensions  (if  any)  as  ought 
to  be  answered  therefrom.  The  Plaintiff  further  insisted, 
that,  under  the  above  circumstances,  the  persons  for 
whose  benefit  the  24,128/.  was  designed  had  ceased  to 
exist,  and  that  the  Secretary  of  State  became  bound  to 

pay 
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liS6l.        pay  him  five  eighth  parts  of  that  sura,  subject  only  to 

^"^^^"^"^       the  existing  charges, 
Walsh 
r. 

^iI^^u.V'  '^^^  Plaintiff  alleged,  that,  although,  by  the  statute 
of  1833  large  powers  were  given  to  the  Crown,  yet  large 
powers  were  also  reserved  to  the  company,  and  that 
they  had  from  that  time,  and  up  to  the  year  1858,  exer- 
cised an  independent  authority  and  jurisdiction  in  the 
government  of  India. 

The  bill  then  set  out  the  2nd,  39th,  40th,  42nd  and 
75th  sections,  and  proceeded  to  state,  as  an  instance  of 
the  company  acting  independently  of  the  Crown,  that, 
in  1844,  they,  of  their  own  authority  and  much  against 
the  will  of  the  Crown,  removed  Lord  Ellenborough,  the 
then  governor-general  of  India, 

The  Plaintiff  also  stated,  that  from  1834  to  1858  the 
distinction  between  the  military  forces  of  the  Crown  and 
those  of  the  company  were  as  broadly  marked  as  in 
any  former  time,  and  instanced  the  provisions  of  the 
Mutiny  Acts  and  the  form  of  attesting  recruits  who 
entered  into  the  service  of  the  company,  and  of  their 
oaths  to  serve  the  company,  and  that  the  commissions 
to  officers  were  under  the  seal  of  the  company. 

The  bill  stated  that  when  the  statute  of  1858  was 
passed,  an  attempt  was  made  to  transfer  the  company's 
regiments  into  the  Queen's  service,  but  the  men  resisted 
the  attempt,  and  denied  that  they  had  ever  taken  ser- 
vice with  the  Queen,  and  maintained  that  if  the  Queen 
desired  their  services  she  must  re-enlist  them  and  give 
them  a  bounty ;  and  that  the  result  of  this  dispute  was 
that  the  claims  of  the  men  were  conceded  by  the  Crown. 
It  further  stated  that  during  the  whole  period  aforesaid 
the  company's  army  was  paid  by  and  under  the  direc- 
tion 
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tion  of  the  company's  officers,  and  out  of  the  coffers  of        1861. 
the  company.  y^.^J' 

Walsh 

The  bill,  which  was  filed  in  July,  1860,  prayed  a  Attorkey- 
declaration  that  the  estate  of  Lord  Clive  was  entitled  to 
receive  from  the  Defendant,  the  Secretary  of  State,  five 
lacs  of  sicca  rupees,  or  the  sum  of  62,833/.  6s.  8d. 
sterling,  and  also  five-eighths  of  the  sum  of  24,128/., 
with  interest  thereon  from  the  1st  of  September,  1858, 
subject  only  to  the  payment  of  such  pensions  as  are 
properly  payable  out  of  the  income  of  those  sums  under 
the  provisions  of  the  deed  of  the  16th  of  April,  1770, 
and  for  consequential  directions. 

The  Defendant,  Sir  Charles  Wood,  the  Secretary  of 
State  in  Council  of  India,  by  his  answer  stated  that  the 
East  India  Company  derived  their  rights  and  privileges 
under  the  provisions  of  the  9  &  10  Will.  3,  c.  44,  and 
the  charter  of  incorporation.  By  the  said  charter  the 
company  was  established  for  the  purpose  of  trafficing 
and  using  the  trade  of  merchandize,  and  that  the  govern- 
ment of  all  the  forts,  factories  and  plantations  was  vested 
in  the  company,  with  power  to  appoint  governors  and 
officers,  who  were  authorized  to  raise,  train  and  muster 
such  military  forces  as  might  be  necessary  for  the 
defence  thereof.  That  by  divers  subsequent  a(ts  of 
parliament  the  possession  and  government  of  their  terri- 
tories were  continued  in  the  company,  and  the  revenues 
thereof,  together  with  the  profits  of  trade,  were  in  the 
possession  of  the  company  and  belonged  to  them  for 
their  own  use  and  benefit  until  the  22nd  o(  April,  1834. 
At  that  date,  under  the  3  &  4  Will.  4,  c.  85,  the  terri- 
tories which  had  previously  been  under  the  government 
of  the  company,  were  continued  under  such  government, 
but  in  trust  for  the  crown  of  Great  Britain,  and  dis- 
charged of  all  claims  of  the  company  to  any  profit 

VOL.  XXX — II.  Y  therefrom, 
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therefrom,  except  the  dividend  secured  by  the  said  act, 
and  that  the  property  of  the  company  was  continued  in 
their  possession  and  at  their  disposal,  in  trust  for  the 
Attorney-  Crown  for  the  service  of  the  government  of  India. 
And  it  was  also  enacted  by  that  act,  that  the  company 
should,  with  all  convenient  speed  after  the  22nd  of 
April,  1834,  close  their  commercial  business. 

The  answer  proceeded  as  follows : — 

The  company  did  in  pursuance  of  such  enactment 
shortly  after  the  22nd  of  April,  1834,  cease,  and  have 
ever  since  ceased,  to  employ  any  ships  for  carrying  on 
their  trade  and  commerce.  And  I  say  that  from  and 
after  the  22nd  of  April,  1834,  the  company  had  no 
pecuniary  interest  in  the  administration  of  India,  save 
the  said  dividend  so  secured  as  aforesaid,  and  that  the 
expenses  of  the  civil  and  military  administration  of 
India,  which  previously  to  that  time  had  been  defrayed 
out  of  moneys  belonging  to  the  company  for  their  own 
use  and  benefit,  were  defrayed  out  of  the  revenues  of 
India,  of  which  the  company  were  trustees  for  the 
Crown,  for  the  service  of  the  government  of  India* 
And  I  say  that  the  military  force,  which  previously  to 
the  22nd  of  April,  1834,  had  been  in  the  actual  pay 
and  service  of  the  East  India  Company,  within  the 
meaning  and  terms  of  the  said  indenture  in  the 
Plaintiff's  bill  mentioned  ceased  to  be  in  such  actual 
pay  and  service  on  that  day.  And  he  submitted  that  if 
the  event  had  ever  happened  so  as  to  cause  the  engage- 
ment of  the  company  to  come  into  operation,  it  hap* 
pened  on  the  22nd  of  April,  1834,  and  that  the  Plain- 
tiff was  bound  and  precluded  by  the  several  statutes 
relative  to  the  limitation  of  time  for  enforcing  claims  and 
demands,  and  by  the  rules  of  a  Court  of  Equity,  from 
enforcing  the  claim  made  by  him  in  this  suit. 

The 


CASES  IN  CHANCERY. 


321 


in    effect,    contained    the    following        1861. 


The    answer, 
passages: — 

The  only  sovereign  and  territorial  rights  which  were 
vested  in  the  company  since  the  22nd  of  April,  1834, 
were  such  as  were  by  virtue  of  the  said  act  of  3  &  4 
Will.  4,  c.  85,  vested  in  the  company  as  trustees  for  the 
Crown  as  aforesaid,  and  all  sovereign  and  territorial 
rights  vested  in  the  company  as  such  trustees  were  taken 
away  from  the  company  and  vested  in  her  Majesty  and 
made  exercisable  in  her  name  by  the  21  &  22  VicL 
c.  106.  And  if  the  company  can  be  considered  as 
having  employed  a  military  force  in  their  actual  pay  and 
service  since  the  22nd  of  April,  1834,  I  admit  that  in 
consequence  of  such  enactment  the  company  did  on  the 
1st  of  September^  1858,  cease  and  have  ever  since 
ceased  to  employ  a  military  force  in  their  actual  pay  and 
service  in  the  East  Indies;  but  I  say,  that  under  the 
provisions  of  the  act  of  3  &  4  Will.  4,  c.  85,  the  com- 
pany, on  the  22nd  of  April,  1834,  ceased  and  have  ever 
since  ceased  to  employ  a  military  force  in  their  actual 
pay  and  service,  and  that  the  only  military  force  which 
has  been  employed  by  the  company  since  the  22nd  of 
April,  1834,  was  in  the  service  of  the  company  as 
trustees  for  the  Crown,  and  was  paid  out  of  the  revenues 
of  India,  and  not  as  theretofore  out  of  the  moneys  of 
the  company.  And  I  say  that  in  consequence  of  the 
act  of  21  &  22  Vict.  c.  106,  the  company  did  on  the 
1st  of  September,  1858,  cease  and  have  ever  since 
ceased  to  employ  such  last-mentioned  military  force. 


Walsh 

V. 

Attokney- 
General. 


I  say  that  under  the  provisions  of  the  act  21  &  22 
Vict.  c.  106,  the  military  forces,  which  from  the  22nd 
day  of  April,  1834,  up  to  the  1st  of  September,  1858, 
had  been  in  the  service  of  the  said  company  as  trustees 
for  the  Crown,  and  had  during  such  period  been  called 
as  theretofore  the  East  India  Company's  army,  became. 
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in  name  as  they  had  previously  been  in  fact,  the  Indian 
military  forces  of  her  Majesty;  and  it  was  by  such  act 
declared,  that  they  should  be  liable  to  serve  within  the 
same  territorial  limits  only,  for  the  same  terms  only,  and 
be  entitled  to  the  like  pay,  pensions,  allowances  and 
privileges  and  the  like  advantages  as  regards  promotion 
and  otherwise,  as  if  they  had  continued  in  the  service  of 
the  company.  And  I  say  that  the  officers  and  men  com- 
posing the  said  Indian  military  forces  of  her  Majesty, 
upon  whose  bravery  and  good  conduct  the  security  of 
the  Indian  territories  and  revenues  mainly  depends,  are 
the  persons  for  whom  the  pensions  and  benefits  provided 
under  the  terms  of  the  said  indenture  in  the  PlaintifTs 
bill  mentioned  were  designed,  and  that  while  such  or 
similar  forces  exist,  the  intention  of  the  parties  to  the 
indenture  would  be  frustrated,  if  such  pensions  and 
benefits  were  held  to  have  ceased,  in  consequence  of  the 
occurrence  of  an  event  affecting  merely  the  character 
and  position  of  the  trustees  of  the  funds  out  of  which 
such  pensions  and  benefits  were  provided.  And  I 
further  say,  that  under  the  provisions  of  the  said  act  of 
21  &  22  Vict.  c.  106,  the  indenture  in  the  Plaintiff's  bill 
mentioned  is  to  be  construed  as  referring  to  the  Secre- 
tary of  State  in  Council  in  the  place  of  the  company  and 
the  court  of  directors  thereof,  and  that  the  secretary  of 
state  in  council  for  the  time  being  became  and  is  trustee 
of  the  funds  mentioned  in  the  indenture  for  the  said 
Indian  military  forces  of  her  Majesty.  And  I  say  that, 
for  the  reasons  herein  stated,  the  engagement  of  the 
company  to  pay  five  lacs  of  sicca  rupees  to  Lord  Clive, 
his  executors,  administrators  or  assigns,  has  not  under 
the  circumstances  in  the  said  bill  mentioned  or  in  fact 
arisen,  and  tjiat  the  Secretary  of  State  in  Council  of  India 
did  not  become  bound  to  pay  the  same  or  the  sum  of 
62,833/.  6s.  8d.  sterling,  or  any  other  sum  to  th& 
Plaintiff. 

I  say 
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I  say  that  the  officers  and  men  of  the  said  Indian 
military  forces  of  her  Majesty  are  the  existing  persons 
for  whose  benefit  the  sum  of  24,128/.  in  the  bill  men- 
tioned was  designed,  and  that  they  are  entitled  to  the 
pensions  to  be  answered  therefrom.  And  I  deny  that, 
under  the  circumstances  in  the  said  bill  mentioned,  or  in 
fact,  the  persons  for  whose  benefit  the  said  sum  was 
designed  have  ceased  to  exist. 

I  say  that  the  fund  which  was  established  under  the 
provisions  of  the  said  indenture,  and  has  been  generally 
known  by  the  name  of  *'  The  Clive  Fund"  was,  shortly 
after  its  establishment,  found  totally  inadequate  to 
provide  pensions  for  the  persons  for  whose  benefit  it  was 
designed,  and,  although  the  income  of  the  fund  as  so 
established  was  only  10,000/.  or  thereabouts,  the  pensions 
paid  out  of  the  Clive  Fund  have,  for  many  years, 
amounted  annually  to  the  sum  of  100,000/.  or  there- 
abouts, the  large  deficiency  having  been  provided  out 
of  the  revenues  of  India. 

Sir  Hugh  Cairns  and  Mr.  Hobhouse  for  the  Plaintiflr(a). 
The  East  India  Company,  after  the  passing  of  the  act 
of  the  3  &  4  Will.  4,  c.  86,  were  not  merely  trustees  for 
the  Crown,  but  in  the  nature  of  mortgagees  in  posses- 
sion of  the  East  Indian  territories.  The  company's 
Indian  army  continued  to  exist  down  to  the  1st  Sep^ 
tember,  1858,  as  distinct  from  the  Queen's  troops ;  the 
officers  served  under  separate  commissions,  granted 
under  the  seal  of  the  company,  and  the  men  under  a 
distinct  enlistment  for  the  East  India  Company's  service. 
On  the  1st  September,  1858,  the  company  ceased  to 
exist,  their  dominion  was  destroyed,  they  ceased  to 
employ  a  military  force  in  their  actual  pay  and  service  in 
the  East  Indies. 

The 
(a)  lliff  arguments  are  ex  relatione. 
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The  Crown  which  took  the  sovereignty  did  so  by  rirtue 
of  the  21  &  22  Vict.  c.  106,  but  under  that  act  it  could 
not  and  did  not  take  the  trust  funds  of  the  company,  for 
which  the  company  was  liable  to  be  benefited. 

The  troops  of  the  company  alone  were  intended  to  be 
benefited,  they  alone  were  the  objects  of  the  trust,  and 
Lord  Clive  in  devoting  this  fund  stated  his  object  to  be 
his  '*  being  zealous  for  the  prosperity  of  the  company, 
the  security  of  the  territories  and  territorial  revenues  in 
India  belonging  to  them  and  their  trade  and  commerce/' 
When  all  these  had  ceased  to  exist,  the  trust  was  at  an 
end,  and  the  event  occurred  on  which  the  fund  became 
repayable. 

The  five«eighths  of  24,128/.  were  in  a  different  position, 
there  was  no  express  stipulation  for  its  repayment,  it  was 
however  an  emanation  from  the  fund  itself  and  the  per- 
sonal representative  of  Lord  Clive  was  entitled  to  have 
it  returned  as  the  purposes  for  which  it  was  to  be  em- 
ployed had  ceased,  and  a  resulting  trust  had  therefore 
arisen  in  favor  of  the  Plaintiff:  for  the  deed  itself  shewed 
that  there  was  no  intention  to  dedicate  the  fund  to  charity 
generally,  on  the  contrary  it  clearly  contemplated  the 
possible  failure  of  the  trusts,  and,  the  charitable  trust 
having  determined,  the  beneficial  interest  in  the  fund 
resulted  to  the  Plaintiff,  who  was  therefore  entitled  to 
an  account  of  the  funds. 


They  referred  to  the  charter  of  WilL  3 ;  6  Ann,  c.  17; 

21  Oeo.  3,  c.  66;   28  Geo.  3,  c.  8;   33  Geo.  c.  62; 

4  Geo.  4,  c.  81 ;  3  &  4  WiU.  4,  c.  86,  ss.  2,  4,  11,  39, 

40,  42,  73,  76;  3  &  4  Vict.  c.  37 ;  10  &  11  Vict.  c.  37; 

16  &  17  Vict.  c.  25;  Lupton  v.  White  (a);  Gray  v. 

Haigh  (6). 

The 


(a)  15  Ves.  432. 


(h)  20  Beav.  219. 
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The  Solicitor' General  (Sir  R.  Palmer),  Mr.  Forsyth 
and  Mr.  Melville,  for  the  Secretary  of  State  for  India, 
did  not  rest  the  case  upon  the  Statute  of  Limitations, 
on  the  ground  that  the  claim  ought  to  have  been  made 
after  the  passing  of  the  3  &  4  Will.  4,  c.  85.  They 
argued  that  the  case  depended  altogether  upon  the 
21  &22  Vict.  c.  106;  that  the  Plaintiff  sought  to  benefit 
by  an  alleged  technical  error  in  the  act,  and  while  it  re- 
cognized the  Secretary  of  State  in  one  case  as  identical 
with  the  company,  as  liable  to  the  performance  of  the 
trust,  it  denied  his  identity  in  respect  of  the  charitable 
objects  of  trust. 

That  by  the  21  &  22  Vict.  c.  106,  the  Crown  took 
upon  itself  the  rights  and  obligations  of  the  company, 
but  that  it  in  no  other  way  dissolved  the  company. 
That  it  continued  the  military  force,  and  created  no 
distinct  service. 


326 
1861. 

Walsh 

Attorn  EY- 
Gbneral. 


That  the  deed  of  the  6th  April,  1770,  dedicated  all 
the  funds  to  public  purposes,  and  that  it  contemplated 
the  cessation  of  a  British  military  force  in  India,  but 
continued  the  trust  so  long  as  such  a  force  occupied  that 
country.  That  the  gift  in  effect  was  absolute,  and  that 
Lord  Clive  never  could  have  contemplated  that  his  family 
should  have  a  perpetual  claim  against  the  government. 

That  the  Secretary  of  State  had  a  parliamentary  title 
to  the  fund,  and  that  in  regard  to  rights  and  liabilities 
he  was  substituted  for  the  company,  and  that  so  long  as 
there  were  British  troops  in  India,  employed  in  the 
defence  of  that  country,  so  long  would  they  be  entitled 
to  the  benefit  conferred  on  them  by  the  trust  deed. 

Mr.  Wickens  for  the  Attorney-General. 

Sir  Hugh  Cairns  in  reply. 

The 
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Dec.  6. 


The  Master  of  the  Rolls. 

This  suit  is  iDstituted  to  recover  from  the  £!a8t  India 
Company,  or  rather  from  the  government  of  India,  five 
lacs  of  rupees,  or  the  sum  of  62,833/.  6$.  8d.  sterling, 
and  also  five  eighths  of  a  sum  of  24,128/.,  with  interest 
from  the  1st  September,  1858,  alleged  to  be  due  to  the 
estate  of  the  first  Lord  Clive,  by  reason  of  the  circum- 
stances which  have  accompanied  the  transfer  of  the 
government  of  the  £!ast  Indies  from  the  East  India 
Company  to  her  Majesty. 

On  the  6th  of  April,  1770,  an  indenture  was  made 
between  the  East  India  Company  of  the  one  part,  and 
Lord  Clive  of  the  other  part,  and  was  to  this  effect: — 
[see  ante,  p.  312.] 


It  is  to  be  observed,  that  the  covenant  for  repayment 
only  applies  to  the  five  lacs  of  rupees,  and  not  to  any 
portion  of  the  24,128/.,  nor  is  there  any  provision  for 
the  repayment  of  the  three  lacs  of  rupees  given  by  the 
Nabob  of  Bengal  at  that  time. 

The  Plaintiff  is  the  legal  personal  representative  of 
Lord  Clioe,  and  he  contends,  that  by  reason  of  the 
passing  of  the  act  of  21  &  22  Vict.  c.  106,  intituled 
"An  Act  for  the  better  Government  of  India,*^  the  event 
mentioned  in  the  covenant  has  arisen,  and  that  the  fiiU 
sum  of  five  lacs  of  rupees  is  now  payable  to  the  Plaintiff 
as  such  legal  personal  representative.  I  think  little 
turns  upon  the  construction  of  this  deed  itself,  the 
object  of  it  and  of  Lord  Clive  is  apparent  on  the  face  of 
it,  namely,  that  he  wanted  to  obtain  ample  security  for 
the  due  application  of  the  funds,  amounting  in  the  whole 
to  upwards  of  90,000/.,  and  he  thought  it  possible  that 
the  company  might  exist  without  the  employment  of 

military 
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military  force,  for  the  benefit  of  which  he  wished  the        1861. 
fand  to  be  devoted. 

The  question  has  been  argued  at  great  length  before 
me,  but,  in  truth,  it  is  a  very  short  point,  and  but  little 
encumbered  with  facts,  and,  in  my  opinion,  it  turns 
almost  exclusively  on  the  proper  construction  to  be  put 
on  '' The  Act  for  the  better  Oovernment  of  India'  in 
1858. 

There  can,  I  think,  be  no  question  that  the  military 
service  of  the  East  India  Company  was  distinct  from 
that  of  the  military  service  of  her  Majesty.  I  am  also 
of  opinion  that  the  event  contemplated  in  the  covenant 
I  have  read,  has  arisen,  viz.,  that  the  East  India  Com- 
pany have  ''  ceased  to  employ  a  military  force  in  their 
actual  pay  and  service  in  the  East  Indies"  and  also 
have  ceased  to  employ  "ships  for  carrying  on  their 
trade  and  commerce."  If  that  were  simply  so,  and  there 
were  no  act  of  parliament  relating  to  this  matter,  it 
would  simply  be  a  case  for  the  Plaintiff  to  sue  the  East 
India  Company  for  the  amount,  and  the  question  would 
be  determined  by  an  action  at  law.  But  the  act  to 
which  I  have  referred  has  interposed,  and  does,  in  truth, 
regulate  the  whole  matter.  In  the  first  place,  it  is  under 
the  provisions  of  this  act,  that  the  event  has  arisen 
which  alone  can  entitle  the  representatives  of  Lord 
Clive  to  make  this  claim.  The  act  has  transferred  the 
whole  government  of  India,  civil  and  military,  from  the 
East  India  Company  to  her  Majesty,  and  has  also  pro- 
vided, by  a  Secretary  of  State  for  India  and  a  council 
and  various  other  provisions,  the  mode  in  which  that 
government  shall  be  conducted.  By  the  56th  section, 
the  military  force  of  the  East  India  Company  is  trans- 
ferred to  her  Majesty ;  a  singular  exercise,  no  doubt,  of 
arbitrary  power  on  the  part  of  parliament,  and  which,  as 

might 
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might  be  expected  when  dealing  with  an  army,  wholly 
failed  in  effecting  the  transfer^  from  one  service  to  the 
other,  of  the  men  constituting  the  army ;  but,  at  all 
everxts,  this  statute  puts  a  complete  termination  to  the 
military  service  of  the  Ecist  India  Company  ;  and  their 
employment  of  ships  for  carrying  on  their  trade  and 
commerce  ceased  long  before,  in  the  year  1834.  But 
this  act  not  merely,  by  these  enactments,  created  the 
right,  if  any,  subsisting  in  the  Plaintiff,  but  it  also 
exonerated  the  East  India  Company  from  all  liability 
in  respect  of  this  matter,  and  it  threw  the  liability, 
whatever  it  might  be,  of  the  East  India  Company  on 
the  Defendant  the  Secretary  of  State  for  India,  by  the 
66th  and  three  following  sections,  making,  of  course, 
the  revenues  of  India  liable  for  the  payment  of  what 
might  in  any  suit  be  recovered. 

By  the  60th  section,  all  the  functions  of  the  East 
India  Company  in  relation  to  the  government  of  India 
are  terminated.  By  the  71st  section,  the  East  India 
Company  are  relieved  from  all  obligations  and  trusts, 
and  by  the  67th  section,  all  these  obligations  and  all 
liabilities  of  the  East  India  Company  are  cast  on  the 
Secretary  of  State  for  India,  I  then  turn  to  the  rest  of 
the  statute,  to  see  what,  if  any,  means  are  given  to  the 
Secretary  of  State  for  India  for  performing  the  obliga- 
tions thus  cast  upon  him.  The  most  material  of  these 
is  the  39th  section,  by  which  all  the  real  and  personal 
property  of  the  company  is  vested  in  her  Majesty  for 
the  purpose  of  the  government  of  India,  the  words  of 
the  section  are  these : — 

**  XXXIX.  All  lands,  hereditaments,  moneys,  stores, 
goods,  chattels  and  other  real  and  personal  estate  of  the 
said  company,  subject  to  the  debts  and  liabilities  affecting 
the  same  respectively,  and  the  benefit  of  all  contracts, 
covenants  and   engagements,  and  ail   rights  to  fines, 

penalties 
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penalties  and  forfeitures,  and  all  other  emoluments,  which 
the  said  company  shall  be  seised  or  possessed  of  or  en* 
titled  to,  at  the  time  of  the  commencement  of  this  act, 
except  the  capital  stock  of  the  said  company,  and  the 
dividends  thereon,  shall  become  vested  in  her  Majesty,  to 
be  applied  and  disposed  oF,  subject  to  the  provisions  of 
this  act,  for  the  purposes  of  the  government  of  India.*' 

The  first  question  is,  did  the  five  lacs  of  rupees  form 
part  of  the  property  of  the  East  India  Company  within 
the  terms  of  this  clause  ?  The  deed,  it  is  to  be  observed, 
after  reciting  how  the  five  lacs  of  rupees  had  arisen,  and 
how  the  three  lacs  of  rupees  had  arisen,  also  recites  that 
Lord  Clive  had  proposed  that  the  court  of  directors  and 
their  successors  should  be  perpetual  trustees  of  the  fund, 
consisting  of  five  lacs  of  rupees  and  of  the  three  lacs  of 
rupees,  and  it  goes  on  to  treat  the  eight  lacs  of  rupees 
as  one  aggregate  fund,  bearing  interest  at  8/.  per  cent. 
The  question  upon  this  clause  therefore  is,  does  it  apply 
to  and  pass  to  her  Majesty,  for  the  government  of  India^ 
this  aggregate  fund  of  eight  lacs  of  rupees ;  for  this  is 
clear,  that  no  distinction  can  be  drawn  between  the  five 
and  three  lacs,  if  one  passes,  the  other  passes. 

The  question  resolves  itself  into  this  :  does  this  clause 
pass  to  her  Majesty  the  property  held  by  the  East  India 
Company  in  their  character  of  trustees,  and  to  be  em- 
ployed by  them,  as  such  trustees,  in  and  for  the  govern- 
ment of  India,  My  opinion  is  that  it  does.  The  clause 
passes  the  whole  property  of  the  company,  except  the 
capital  stock  ;  it  expressly  points  out  that  the  property 
may  be  subject  to  liabilities,  as  well  as  to  debts,  and  the 
duty  of  executing  a  trust  is  a  liability  which  attaches  to 
the  trustee;  and  if  there  were  nothing  beyond  this 
clause,  if  it  stood  alone,  making,  as  it  does,  no  exception 
or  difference  between  beneficial  property  and  trust  pro- 
perty, 
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perty,  and  having  regard  also  to  the  nature  of  the 
object  for  which  the  East  India  Company  held  their 
property,  and  that  except  the  capital  stock  the  whole  of 
it  might  properly  be  said  to  have  been  held  in  trust  for 
the  government  of  India,  and  the  persons  employed  by 
them,  I  think  that  no  distinction  could  possibly  be  made 
between  one  species  of  trust  property  and  another.  I 
am  also  at  a  loss  to  understand,  on  the  Plaintiff's  con- 
tention, to  whom  the  three  lacs  of  rupees  must  now  be 
considered  to  belong,  and  who  is  entitled  to  the  propor- 
tion of  three-eighths  of  the  accumulated  fund  which  is  not 
claimed  by  the  Plaintiff.  But  a  further  examination  of 
the  clauses  of  the  statute  seems  to  me  to  render  this  per- 
fectly plain,  the  71st  section  is  in  these  words : — 

"  LXXI.  Except  claims  of  mortgagees  of  the  security 
fund  hereinbefore  mentioned,  the  said  company  shall 
not,  after  the  passing  of  this  act,  be  liable  in  respect  of 
any  claim,  demand  or  liability,  which  has  arisen  or  may 
hereafter  arise  out  of  any  treaty,  covenant,  contract, 
grant,  engagement  or  fiduciary  obligation,  made,  in- 
curred or  entered  into  by  the  said  company  before  the 
passing  of  this  act,  whether  the  said  company  would, 
but  for  this  act,  have  been  bound  to  satisfy  such  claim, 
demand  or  liability  out  of  the  revenues  of  India,  or  in 
any  other  manner  whatsoever." 

The  company  therefore  are  released  from  all  fiduciary 
obligations ;  that  is  to  say,  they  are  no  longer  required 
to  perform  any  of  the  trusts  they  had  undertaken  to 
perform,  connected  with  or  attaching  to  property  given 
to  them  for  any  fiduciary  purpose.  But  this  is,  in  my 
opinion,  conclusive  as  to  the  construction  to  be  put  upon 
the  39th  clause,  for  unless  it  includes  property  held  in 
trust,  on  what  principle  can  the  East  India  Company 
be  discharged  for  the  trusts  belonging  to  the  property 
allowed  to  remain  in  their  hands. 

So 
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So  again,  the  61th  fsectioa  adds  to  the  force  of  this        1861. 
construction ;  it  is  in  these  words: — 

"LXVII.  All  treaties  made  by  the  said  company 
shall  be  binding  on  her  Majesty,  and  all  contracts,  cove- 
nants, liabilities  and  engagements  of  the  said  company 
made,  incurred  or  entered  into  before  the  commencement 
of  this  act  may  be  enforced  by  and  against  the  Secre- 
tary of  State  in  Council,  in  like  manner,  and  in  the 
same  Courts,  as  they  might  have  been  by  and  against 
the  said  company  if  this  act  had  not  been  passed." 

If  the  39th  section  does  not  pass  trust  property,  the 
Secretary  of  State  may  be  compelled  to  perform  the 
trusts  attaching  to  property  which  is  allowed  to  remain 
in  the  hands  of  the  East  India  Company^  and  who  are 
also  discharged  from  all  fiduciary  obligations ;  for  the 
question  cannot  be  confined  to  the  five  lacs  of  rupees, 
it  extends  not  only  to  the  three  lacs  of  rupees,  but  to  all 
other  property  held  by  the  East  India  Company  on 
trusts  of  a  fiduciary  character.  It  certainly  is  a  very 
strong  construction  to  put  on  this  act,  and  a  very  un- 
reasonable one,  to  suppose  that  the  legislature,  by  these 
words,  meant  to  transfer  to  her  Majesty  only  the  pro- 
perty in  which  the  East  India  Company  took  a  bene- 
ficial interest ;  but  intended  also  to  leave  with  the  com- 
pany all  other  property  discharged  from  all  obligations 
afiecting  the  same,  and  to  cast  the  obligation  on  the 
Secretary  of  State  for  India,  severing,  therefore,  the  pro- 
perty from  the  trusts  which  expressly  attached  to  it. 

In  addition  to  this,  there  are  various  other  clauses 
which  are,  in  my  opinion,  inconsistent  with  the  con- 
struction put  on  this  act  by  the  Plaintiff. 

The  68th  section  is  in  these  words: — 
*  "LVIII.  All  persons  who,  at  the  time  of  the  com- 
mencement of  this  act,  shall  hold  any  offices,  employ- 
ments 
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meats  or  commissions  whatever  under  the  said  company 
in  India  shall  thenceforth  be  deemed  to  hold  such 
offices,  employments  and  commissions  under  her 
Majesty,  as  if  they  had  been  appointed  under  this  act, 
and  shall  be  paid  out  of  the  revenues  of  India;  and  the 
transfer  of  any  person  to  the  service  of  her  Majesty 
shall  be  deemed  to  be  a  continuance  of  his  previous 
service,  and  shall  not  prejudice  any  claim  to  pension,  or 
any  claims  on  the  various  annuity  funds  of  the  several 
presidencies  of  India^  which  he  might  have  had  if  this 
act  had  not  been  passed/' 


Therefore  an  officer  in  the  JEJast  India  Company^s 
service  who  is  transferred  to  her  Majesty's  service,  and 
who,  previously  to  the  passing  of  this  act,  had  a  right 
to  an  annuity  on  the  Clive  Fund,  would  not  lose  his 
right  by  being  transferred  to  her  Majesty's  service,  but 
if  the  fund  is  gone,  by  the  effect  of  the  act,  his  right 
must  necessarily  be  gone  also. 


The  fact  that  the  various  annuity  funds  have  been 
united  and  consolidated  together  will  not,  in  my 
opinion,  affect  this  question,  which  must  be  viewed 
exactly  in  the  same  light  as  if  the  Clive  Fund  were 
either  the  sole  fund  for  this  purpose,  or  had  been  duly 
separated  and  kept  apart  as  a  distinct  fund.  Now  as- 
suming such  to  be  the  case,  the  right  to  be  paid  out  of 
that  fund  an  annuity  granted  by  the  Fast  India  Corn- 
pant/  continued  up  to  the  time  of  the  company  ceasing 
to  carry  on  the  government  of  India.  The  company 
then  ceased  to  do  so,  and  thereupon,  if  the  Plaintiff's 
contention  be  correct,  this  fund  must  be  paid  over  to 
Lord  Clive's  estate;  but  then  this  clause  is  obviously  in- 
operative, and  in  spite  of  it,  the  officer  has  lost  his  an- 
nuity, for  there  is  no  fund  out  of  which  to  pay  it.  If  it 
be  held  that  the  annuity  is  not  a  specific  charge  upon 

this 
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this  fund,  and  that  the  oflBcer  has  a  right  to  his  annuity,  1861. 
generally,  out  of  any  property  of  the  East  India  Cant'' 
panyy  or,  in  other  words,  out  of  the  revenues  of  India 
generally,  up  to  the  time  of  the  passing  of  this  act,  and, 
after  the  passing  of  it,  against  the  Secretary  of  State 
for  India,  or  against  the  general  consolidated  funds 
and  revenues  of  India,  then,  in  my  opinion,  it  follows 
that  this  sum  of  five  lacs  of  rupees,  which  formed  part 
of  these  consolidated  funds,  passed  with  the  general 
revenues  of  Itulia  to  her  Majesty,  under  the  29th  sec* 
tion,  and  that  no  exception  can  be  made  in  this  re- 
spect. 

1  think  it  impossible  to  read  the  deed  of  1770  as  if  it 
had  been  simply  a  covenant  with  the  East  India 
Company,  on  a  particular  event,  to  pay  the  sum  of  five 
lacs  of  rupees  to  the  estate  of  Lord  Clive;  the  real 
construction  of  the  deed  in  my  opinion  is,  that  the  East 
India  Company  accept  the  five  lacs  of  rupees  and  the 
three  lacs  of  rupees  as  trustees,  and  undertake  to  apply 
the  interest  at  8/.  per  cent,  upon  the  whole  amount  for  ' 
the  purposes  therein  specified,  and  they  also  undertake, 
that  when  they  cease  to  do  so,  they  will  restore  the  five 
lacs  of  rupees  to  the  estate  of  the  owner.  The  statute 
then  interposes  and  substitutes  the  Secretary  of  State 
for  India  for  the  East  India  Company  both  as  to 
property  and  as  to  liability.  This  view  of  the  case  is 
also  strengthened  by  the  64th  clause,  which  shews  how 
complete  and  entire  the  transfer  was  intended  to  be, 
but  I  have  not  relied  so  much  upon  the  word  ''pro- 
•  visions"  in  that  clause,  iti  consequence  of  the  vagueness 
of  its  signification.  Undoubtedly  under  the  deed  of 
1770,  provision  is  made  for  support  of  men  engaged  in 
the  military  service  of  the  East  India  Company,  and 
the  clause  seems  to  point  to  the  continuance  of  those 

provisions ; 
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provisions;  but  my  judgment  is  founded  upon  the  rest 
of  the  act. 

I  think^  that,  according  to  the  construction  of  the  deed 
of  1770,  this  was  a  trust  fund  in  the  hands  of  the  JEkut 
India  Company^  and  that  according  to  the  plain  con- 
struction of  the  39th  section,  as  explained  by  the  rest 
of  the  act  and  by  the  general  scope  and  purport  of  it, 
this  trust  fund,  in  common  with  all  other  trust  funds 
held  by  the  East  India  Company  for  the  government  of 
India f  passed  to  her  Majesty  to  be  applied  to  the  same 
purpose. 

In  coming  to  this  conclusion,  it  is  some  gratification 
to  me  to  reflect,  that  had  I  come  to  an  opposite 
conclusion,  I  should  have  been  taking  away  from  the 
support  of  the  military  service  of  India  a  fund  expressly 
dedicated  by  Lord  CUve  for  that  purpose,  simply 
because  the  hand  that  had  ministered  the  relief  was 
that  of  a  servant  of  the  Crown  instead  of  the  East 
India  Company.  The  fact  that,  if  the  fund  were  taken 
away,  the  government  of  India  would  supply  the  de- 
ficiency and  would  still  pay  the  annuities  without  any 
deduction  therefrom,  and  that,  in  truth,  the  military 
service  would  not  sustain  any  actual  loss,  does  not 
appear  to  me  to  alter  this  view  of  the  case. 

Upon  the  whole  consideration  of  the  case,  I  think 
the  Plaintiff  fails  and  the  bill  must  be  dismissed  with 
costs. 
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DENT  V.  ALLCROFT.  ^'^^ 

rpHE  testator^  John  Dent,  by  his  will  dated  in  July,  Charitable  be- 
1865,  gave  to  his  four  executors  the  sum  of  ejooo/?,  to  be 
6,000/.,  upon  trust  to  "  pay,  apply,  lay  out  and  expend  ^PJj!*!^'"  "®"" 
the  said  sum  of  6,000/.  and  the  interest,  dividends  and  dowing,  main- 
annual  proceeds  thereof,  until  the  same  should  be  so  ta»n\ng  o«"  »"P- 
'^  '  porting  alms- 

expended,  or  any  part  or  parts  thereof  respectively,  in,  houses"  to  be 

about   or    towards   the   establishing,  endowing,  main-  followed  by  a 

taining  or  supporting  of  almshouses,  to  be  situate  and  direction  that 

being  in  the  parish  of  Sudeley  and  Winchcomh  or  one  should  have 

of  them,  in  the  county  of  Gloucester,  for  the  residence  "g"^  *?  tl>« 
•^  application 

of  ten  poor  persons  (men  or  women,  or  part  men  and  thereof  being 

part  women)  members  of  the  Church  of  England,  who  ^e  kwsln^'^ 

should  be  or  should  have  become  reduced  in  circum-  force.    Held, 

stances  by  sickness,  misfortune,  accident,  poverty  or  ^  ^^  provi- 

infirmity,  or  be  otherwise  deemed  proper  objects  of  this  •'o°"  of  the 

charity,   together  with   such  weekly  or  other  pay  or  Mortmain,  and 

allowance  in   money  to  the  occupants,  for  the  time  ^^chwitalW*^* 

being,  of  any  or  either  of  such  almshouses,  as  to  the  bequest  of 

trustees  or  trustee  for  the  time  being  should  seem  fit  "'estabiishing 

or  reasonable."  endowing, 

maintaining, 
continuing  and 
And    he    thereby   authorized    and    empowered  the  keeping  up"  a 

trustees  or  trustee  for  the  time  being  of  that  his  will  to  Jfo^therwise 

nominate  and  appoint  such  other  trustees,  not  exceeding  for  school  pur- 

at  one  time   nine   in   number,   with   power  for  such  valid  by  reason 

appointed  trustees  or  the  survivors  of  them,  from  time  ofthealtema- 

.  .  ,       *  .  .   ,  .        tive,  autho- 

to  time,  to  appomt  others  as  occasion  might  require,  nzing  its  ap- 

And   he  authorized  and   empowered   the   trustees  or  j2hod**°„^'^'^ 

trustee  for   the  time   being  of  that  his  will,  or  any  poses." 

trustees  to  be  by  them  appointed  as  aforesaid,  to  make, 

ordain  and  establish  such  scheme  for  the  said  intended 

vot.  XXX — III.  z  charity 
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1861  charity  and  almshouses^  and  such  rules  and  regulations 
for  the  ordering  and  regulating  of  the  same,  and  the 
government  and  management  thereof,  as  they  or  he 
might  deem  fit  or  reasonable.  And  he  left  the  entire 
management  and  disposition  of  the  said  sum  of  6,000/. 
and  of  the  interest,  dividends  and  income  thereof,  and 
of  the  expenditure  and  application  thereof,  to  the  sole 
judgment  and  discretion  of  the  trustees  or  trustee  for 
the  time  being  of  that  his  will,  and  the  same  to  be 
without  any  interference  or  control  whatever.  And  he 
thereby  willed  and  directed  his  said  trustees  or  trustee 
for  the  time  being  to  apply  the  said  bequest  in  such 
manner  as  they  might  think  best  or  most  conducive  to 
the  said  charity,  but  in  their  sole  discretion,  having  due 
regard^  nevertheless^  to  the  application  and  purposes 
thereof  being  consistent  toith  the  laws  then  in  force  or 
which  might  be  existing  or  affecting  the  same  at  the  time 
of  his  decease,*' 

And  he  gave  and  bequeathed  unto  bis  four  executors 
2,000Z.  upon  trust  to  "  pay,  apply,  lay  out  and  expend 
the  said  sum  of  2fi00L  or  any  part  thereof,  or  any 
dividends  or  interest  arising  therefrom  in  the  meantime 
and  until  the  same  should  be  so  expended,  in,  about  or 
towards  the  establishing^  endowing^  maintaining^  con^ 
tinning  and  keeping  up  of  a  day  school^  to  be  situate  in 
the  parishes  of  Sudeley  and  Winchcomb  or  one  of  them, 
in  the  county  of  Gloucester^  or  otherwise  for  school 
purposes  for  the  children  or  infants  of  the  said  parishes  of 
Sudeley  and  Winchcomb,  And  he  left  the  entire  manage- 
ment and  disposition  of  the  sum  of  2,000/.,  and  of  the 
interest,  dividends  and  income  thereof,  and  of  the 
expenditure  and  application  thereof,  to  the  sole  judg- 
ment and  discretion  of  the  trustees  or  trustee  for  the 
time  being  of  that  his  will,  and  to  be  without  any  in- 
terference or  control  whatever.    And  he  thereby  willed 

and 
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and  directed  the  trustees  and  trustee  for  the  time  being       1861.  - 

of  that  his  will  to  apply  the  said  bequest  in  such  manner 

as  they  or  he  might  think  best  or  most  conducive  to  the 

said  charity,  but  in  their  sole  discretion,  having  due  re-     ALLcmoiv. 

gard,  nevertheless^  to  the  application  and  purposes  thereof 

being  consistent  with  the  laws  then  in  force,  or  which 

might  be  existing  or  affecting  the  same  at  the  time  of 

his  decease. 

And  he  directed  that  these  two  legacies  for  charitable 
purposes  should  be  paid  by  his  executors  from  and  out 
of  such  parts  of  his  personal  estate  as  might  be  legally 
devoted  to  charitable  purposes.  He  bequeathed  the 
residue  to  the  Plaintiff. 

The  testator  died  in  October,  1855. 

The  Plaintiff  instituted  this  suit  against  the  executors 
and  the  Attorney-General,  insisting  that  the  legacies  of 
6,000/.  and  2,000/.  were  void  under  the  Mortmain  Act 
(9  Geo.  3,  c.  36). 

Mr.  Selwyn  and  Mr.  C.  C.  Berkeley,  for  the  Plaintiff, 
contended  that  both  the  legacies  were  invalid ;  the  first 
because  it  contemplated  the  ^'establishing''  and  ''  main- 
taining" of  almshouses,  which  required  land  to  be,  by 
some  means;  acquired  for  that  purpose,  and  the  second 
because  the  ''establishing"  a  school  necessarily  involved 
the  erection  of  a  school-room  or  house.  They  argued  that 
the  words,  "  or  otherwise  for  school  purposes,"  referred 
to  the  mere  accessories  to  the  principal  establishment 
or  to  the  school,  and  did  not  render  the  gift  valid.  They 
also  argued  that  it  had  been  repeatedly  held,  under  the 
Statute  of  Mortmain  (9  Geo.  2,  c.  36),  that  gifts  to 
"  found"  or  "establish"  a  permanent  charitable  founda- 
tion, such  as  a  school  or  chapel,  implied  the  acquisition 
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of  land  for  that  purpose,  and  were  therefore  void.  They 
cited  Hopkins  v.  Phillips  (a) ;  Philpott  ▼.  Su  Georges 
Hospital{b) ;  Trye  v.  The  Corporation  of  Gloucester  (c) ; 
The  Attorney-General  v.  Hodgson  (d);  Dunn  v.  Bow* 
nas(e);  The  Attorney-General  y.  Hull  (f);  Chapman 
V.  Brown  (g) ;  Mather  v.  Scott  (A) ;  Longstaff  v.  Ren- 
nison  (i) ;  The  Attorney- General  v.  Davies  (A). 

Mr.  Swan,  for  the  executors. 

Mr.  Wichens,  for  the  Attorney-General.  Neither  of 
these  charitable  legacies  is  obnoxious  to  the  law  against 
mortmain.  The  two  legacies  must  be  kept  distinct 
and  considered  separately.  As  to  the  first,  it  might  be 
contended  that  the  words  ''  establishing,  endowing, 
maintaining  and  supporting  of  almshouses,"  do  not,  of 
themselves,  make  it  imperative  on  the  trustees  to  acquire 
any  interest  in  land.  They  must  be  read  distributively, 
and  the  whole  income  of  the  fund  might  be  applied 
in  maintaining  and  supporting  almsmen,  without  pur- 
chasing or  acquiring  any  land  for  that  purpose.  But 
what  puts  the  matter  beyond  doubt  is  this : — a  large 
discretion,  '*  without  any  interference  or  control,"  is  given 
to  the  executors,  with  an  injunction  on  them  to  ''  have 
regard  to  the  application  and  purposes  thereof  being 
consistent  with  the  laws  then  in  force,"  which  clearly 
refers  to  the  Mortmain  Acts.  The  discretion  enables 
the  executors  to  avoid  the  consequences  of  acquiring  an 
interest  in  land,  and  the  latter  prohibition  makes  it  im- 
perative on  them  so  to  do. 

In  Henshaw  v.  Atkinson  (l\  a  sum  of  40,000/.  was 

bequeathed 

(a)  3  Gif.  182.  (/)  9  Hare,  647. 

(6)  21  &av.  134 ;  6  H.  of  L.  (g)  6  Te$,  404. 

Cat.  338.  (h)  2  Keen,  172. 

(c)  14  Beav.  173.  (i)  1  Drew.  28. 

(d)  15  Sun.  146.  {k)  9  Vet.  535. 

(e)  1  Kay  Sf  J.  596.  (/)  3  Madd.  306. 
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bequeathed  to  ''erect"  a  blue  coat  school,  and  20,000/.  1861. 
to  ''establish"  a  blind  asylum.  Sir  John  Leach  said, 
that  ''  if  the  will  had  stopped  there,  the  bequest  would 
have  been  void;  but  then  the  testator  adds,  'but  I 
direct  that  the  said  moneys  shall  not  be  applied  in  the 
purchase  of  land,  or  the  erection  of  buildings,  it  being 
my  expectation  that  other  persons  will,  at  their  own 
expense,  purchase  lands  and  buildings  for  those  pur- 
poses;'" and  his  judgment  concludes  thus: — "these 
charities  must,  therefore,  be  established,  and  when  the 
accounts  are  taken  the  particular  manner  of  the  admi- 
nistration of  them  will  come  to  be  considered." 

Some  of  the  same  arguments  apply  to  the  second 
legacy  of  2,000/.,  but  as  to  this,  the  executors  have  the 
option  either  of  "  establishing,  &c.,  a  day  school,"  "  or" 
of  applying  the  legacy  "  otherwise  for  school  purposes," 
which  is  equivalent  to  educational  purposes.  Several 
cases  have  established  that  where  the  trustees  have  the 
option  of  applying  a  charitable  legacy  either  in  a  way 
obnoxious  to  the  laws  against  mortmain,  or  in  a  mode 
which  is  perfectly  lawful,  the  option  renders  the  gift 
valid,  for  the  Court  would  compel  the  trustees  to  apply 
it  in  such  a  way  as  to  give  effect  to  rather  than  to  dis- 
appoint the  intention  of  the  donor.  Thus,  in  the  recent 
case  of  The  University  of  London  v.  Yarrow  (a),  the 
option  of  founding  the  charity  by  purchasing  land  either 
in  England  or  Ireland^  was  held  to  render  the  gift  valid, 
as  the  charity  ought  to  be  established  in  Ireland^  in 
which  country  there  was  no  statute  against  mortmain. 

He  also  cited  Salushury  v.  Denton  {b);  Sorresby  v. 

Hollins  (c) ;  Whicker  v.  Hume  (d). 

Mr. 

(a)  23  Beav.  159;  24  Bern.  (c)  9  Mad,  221. 

472;  1  De  Gex  Sf  Jonet,  72,  (d)  13  Beav.  366;  14  Beao. 

(6)  3  Kay  ^  J.  529.  509,  and  7  H.  qf  L.  Cos.  124. 
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Mr.  Berkeley  in  reply. 

Dbmt 

ALLCBOfV. 

The  Master  of  the  Rolls. 

Dee.  16b  As  to  the  legacy  "of  2,000Z.y  a  careful  examination  of 

the  cases  which  relate  to  this  subject  satisfies  me  that 
this  is  a  valid  bequest,  and  not  obnoxious  to  the  pro- 
visions of  the  Statute  of  Mortmain  (9  Geo.  2,  c.  36). 
The  words  ''  or  otherwise  for  school  purposes,  for  the 
children  or  infants  of  the  said  parishes,**  in  my  opinion 
removes  every  objection  to  this  legacy. 

In  Sorresbjf  v.  HoUin8(a),  a  testator  desired  his 
executors  to  secure  an  annuity  of  50/.  for  the  poor  of 
Leeke,  by  purchase  of  lands  of  inheritance  or  otherwise, 
as  they  should  be  advised,  and  this  was  held  to  be  a 
good  charity  by  Lord  Hardtaiche,  by  reason  of  the  words 
''or  otherwise,"  he  holding  that ''  there  was  no  authority 
to  construe  it  to  be  void,  if  by  law  it  could  possibly  be 
made  good,"  that  is,  if  the  bequest  could  be  effected 
without  violating  the  statute,  it  would  be  good.  This 
principle  has  been  frequently  acted  upon,  both  in  this 
and  other  matters,  and  is  of  familiar  application. 

It  remains,  therefore,  to  be  considered,  whether  a  be- 
quest of  2,000/.  **  for  school  purposes,  for  the  children 
or  infants  of  the  said  parishes'*  would  be  void,  if  it  stood 
by  itself,  and  I  am  clearly  of  opinion  that  it  would  not, 
and  that  it  may  well  be  so  applied,  without  the  purchase 
of  any  interest  in  land.  It  would  be  an  useless  con- 
sumption of  time  to  refer  to  the  cases  which  establish 
this,  they  are  numerous,  and  will  not  be  disputed. 

The 
(a)  9  Mod.  221. 
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The  validity  of  the  bequest  of  the  6,000t  is  more  1861. 
doubtful.  Assuming,  which  I  do  for  the  purpose  of 
considering  the  validity  of  this  bequest,  that  any  be- 
quest which  cannot  be  effected  without  some  portion  of  it  Allcroft. 
being  laid  out  in  the  purchase  of  land  is  invalid  : — that,  in 
substance,  the  decision  I  came  to  in  Trye  v.  The  Cor- 
poration of  Gloucester  {a)  is  not  overruled  by  the  decision 
of  the  House  of  Lords  in  Philpott  v.  The  Saint  George's 
Hospital  (b)f  still  I  am  of  opinion  that  this  is  a  valid  be- 
quest I  still  think  that  in  absence  of  any  decision  of 
the  House  of  Lords  to  the  contrary,  the  rule  laid  down 
by  Lord  Eldon  in  The  Attorney- General  v.  Davie8{c\ 
is  the  law  on  the  subject.  There  he  says  {d)  that  it  is 
now  ''  clearly  established,  that  unless  the  testator  dis- 
tinctly points  to  some  land  already  in  mortmain,  the 
Court  will  understand  him  to  mean  that  an  interest  in 
land  is  to  be  purchased,  and  the  gift  is  not  good." 

By  this,  I  do  not  understand  Lord  Eldon  to  mean  that 
the  testator  must  point  out  or  specify  the  precise  land 
already  in  mortmain  on  which  his  bequest  is  to  take 
effect,  but  that  unless  some  indication  to  the  contrary 
appears  on  the  face  of  the  will,  it  must  be  inferred  that  he 
intended  part  of  the  bequest  to  be  expended  in  the  pur- 
chase of  an  interest  in  land.  Accordingly  in  77l« 
Attornetf'General  v.  Parsons  {e)  he  observes,  "  I  agree 
with  the  later  cases,  which  go  a  great  way  to  establish 
that  the  Court  cannot  put  such  a  construction  upon  the 
word  ''erect"  as  was  put  upon  that  word  in  former 
cases,  and  that,  primA  facie,  the  testator  must  be  taken 
to  mean  by  that  word,  that  land  shall  be  bought.  I 
thibk  the  good  sense  is  with  the  latter  cases,  requiring 
that  the  testator  himself  should   have  manifested   his 

purpose 

(a)  14  Beav.  173.  {d)  Page  544. 

(6)  6  H.of  L.  Cat.  338.  (e)  8  Vet,  186. 

(c)  9  Vet.  635. 
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1861.  purpose  to  be  sufficiently  answered,  if  they  could  hire 
or  beg  land  according  to  the  expressions  in  the  different 
cases.  In  this  case  it  is  clear  the  testator  has  adverted 
to  land  already  in  mortmain,  adverting  to  his  own 
deed." 

In  Henshaw  v.  Atkinson  (a),  the  Vice-Chancellor  Sir 
John  Leach  held  the  bequest  good  which  was  to  this 
effect :  it  was  a  bequest  of  20,000/.  for  erecting  a  blue- 
coat  school  and  a  blind  asylum,  with  a  direction  ^'  that 
the  said  moneys  should  not  be  applied  in  the  purchase 
of  lands  or  the  erection  of  buildings,  it  being  the  tes- 
tator's expectation  that  other  persons  would,  at  their 
expense,  purchase  lands  and  buildings  for  those  pur- 
poses." Sir  John  Leach  held  that  this  direction  prevented 
the  gift  being  obnoxious  to  the  Statute  of  Mortmain. 

In  Philpott  v.  St.  George* 8  Hospital  {b),  this  doctrine 
was  carried  to  its  fullest  extent,  but  as  the  testator  ex- 
pressly directed  his  bequest  should  not  be  applied  in  the 
purchase  of  land  it  was  considered  valid. 

Here  the  testator  expressly  states,  that  his  trustees  are 
to  carry  his  intentions  into  effect,  having  due  regard 
to  the ''laws  then  in  force.*'  I  think  that  this  means 
having  due  regard  to  the  Statute  of  Mortmain,  which 
affects  the  subject,  and  this  being  so,  I  think  that  this 
precludes  the  application  of  the  bequest  or  any  part  of 
it  for  the  purchase  of  lands.  Independently  there- 
fore of  the  question  whether  the  word  "or,**  makes  the 
whole  four  objects  disjunctive,  or  refers  merely  to  the 
word  '*  maintaining,'*  I  think,  on  the  authority  of  the 
cases  I  have  stated,  and  particularly  Philpott  v.  St. 
George's  Hospital,  that  the  bequest  is  valid. 

(a)  3  Mad.  306.  Lordt  Catet,  338. 

(6)  27  Beav.  107 ;  6  Houie  of 
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KERNOT  V.  POTTER. 

POTTER  V.  KERNOT.  ^^'  ^• 

Dee.  5. 

rpHE  Vl^iniiS Kemot  having  (as  he  alleged)  discovered  P.  agreed  to 
"*"      a  new  process  for  purifying  and  decolorising  pa-  5c.^  patent  for 
raffine,  an  agreement  was  entered  into  between  him  and  purifying  pa- 
the  Defendant  Potter,  dated  the  10th  of  January,  1859,  work  it  during 
by  which  Kemot  was  to  take  out  a  patent  for  the  inven-  [fP^®*"  3[fa»> 
tion  at  the  expense  of  Potter,  and  to  assign  it  to  Potter,  could  be  so 
The  agreement  contained  the  following  clauses : —  a^profit*"  m/' 

"  William  Potter  agrees    forthwith    to    commence  ^f'^^J!!,^!^*^ 
working  and  afterwards  effectively  to  work  the  patent  the  difference 
during  a  term  of  fourteen  years  from  the  date  of  this  market  price  of 

agreement,  in  case  he  shall  so  long  live,  and  in  case  the  c™^«  paraffine 

.  _  It  ,    ,  /•    ii  *na  l^e  price 

said  patent  can  be  so  long  worked  to  a  profit.  it  sold  at    It 

turned  out, 
that  although 
William  Potter  further  agrees,  ''  to  sell  the  purified  it  could  be 

paraffine  at  the  best  price  that  can  be  obtained  for  the  profit  yet  de- 
same,  and  to  pay  to  Charles  Middleton  Kemot  a  royalty  ducting  the 
of  one-third  of  the  difference  between  the  marhet  price  served  there 
of  crude  paraffine,  and  the  price  which  he  shall  from  would  be  a  loss. 
time  to  time  receive  for  the  sale  of  the  paraffine  to  be  agreement  was 
refined  by  him  according  to  the  said  process.  **  *°  *"^' 

Under  this  agreement  the  Defendant  began  to  work, 
and  at  the  close  of  the  year  the  Plaintiff  called  for  pay- 
ment of  the  royalty  according  to  the  agreement.  The 
Defendant  furnished  the  Plaintiff  with  an  account  of 
the  paraffine  sold  in  the  year  18d9,  which  account  the 
Plaintiff  said  he  had  no  reason  to  suppose  incorrect, 
and  from  such  account  it  appeared,  that  one-third  of  the 
difference  between  the  price  paid  by  the  Defendant  for 

crude 
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crude  paraffine  and  the  price  paid  to  him  for  a  like 
quantity  of  refined  paraffine  was  274/.,  and  the  Plaintiff 
claimed  this  sum  as  payable  to  him  as  royalty  under  the 
agreement. 

Differences  arose  as  to  the  proper  mode  of  calculating 
the  royalty,  the  Defendant  refused  to  pay  this  sum,  and 
alleged,  that,  according  to  the  true  construction  of  the 
agreement,  the  royalty  ought  not  to  be  ascertained  by 
taking  one-third  of  the  difference  between  the  price  of 
crude  paraffine  and  the  price  of  a  like  quantity  of 
purified  paraffine,  but  by  taking  one-third  of  the  differ- 
ence between  the  value  of  a  given  quantity  of  refined 
paraffine  and  the  value  of  so  much  crude  paraffine  as 
was  required  to  produce  such  quantity. 

The  Defendant  refused  to  pay  anything,  and  the  Plain- 
tiff, on  the  16th  of  March,  I860,  brought  his  action  for 
the  royalty  up  to  the  28th  o(  January,  1860.  Upon  this, 
the  Defendant,  on  the  19th  of  April,  1860,  gave  notice 
to  the  Plaintiff  that  the  agreement  was  at  end,  inasmuch 
as  no  profits  could  be  realised  by  working  the  process. 
The  action  was  tried  in  December,  1860,  when  a  verdict 
was  found  for  the  Plaintiff  for  274/.,  the  amount  of  the 
royalty  claimed  by  him,  but  it  did  not  appear  that  the 
subsistence  of  the  agreement,  or  the  fact  that  the  pro- 
cess could  be  worked  at  a  profit,  was  a  question  deter- 
mined in  that  action.  The  action,  however,  did  deter- 
mine that  the  royalty-was  to  be  calculated  in  the  manner 
claimed  by  the  Plaintiff,  but  it  left  still  open  the  ques- 
tion whether  the  agreement  was  or  not  determined. 

The  first  suit  was  instituted  by  Kemot  for  an  account 
of  the  royalty  and  a  decree  for  payment  of  the  amount 
by  the  Defendant  and  other  relief.  The  second  suit 
contested  the  validity  of  the  patent,  insisted  that  it  could 

only 
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only  be  worked  at  a  loss,  and  prayed  a  declaration  that 
the  agreement  was  not,  and  never  was,  binding  in  equity 
upon  the  PlaintiflTy  and,  if  necessaryy  that  an  issue  or 
an  action  might  be  directed  to  try  the  validity  of  the 
patent. 

The  evidence  as  to  working  at  a  profit  seemed  to  the 
Court  to  amount  to  this  :-^a  pound  of  crude  paraffine, 
refined  by  the  Plaintiff's  processj  produced  not  more 
than  three-quarters  of  a  pound  of  refined  paraffine.  The 
price  of  crude  paraffine,  as  established  at  the  trial  at  law, 
was  7id.  per  pound.  As  to  the  price  of  refined  paraffine, 
no  dispute  seemed  to  exist;  it  was  fixed  at  1 6d.  per  pound. 
The  amount  of  royalty  was  one-third  of  the  difference 
between  the  market  price  of  crude  paraffine  and  the  price 
of  the  refined  paraffine.  This  difference  therefore  was 
7Jc?.,  one-third  of  which  was  2id.  By  this  it  appeared 
that  one  pound  of  crude  paraffine  would  not  produce 
more  than  three-quarters  of  a  pound  of  refined  paraffine, 
that  is,  one  pound  when  refined  would  sell  for  three- 
quarters  of  \6d.f  or  Hid.  If  from  this  were  deducted 
the  royalty  of  2id,  it  left  S^d* ;  but  the  expense  of  re- 
fining the  paraffine  by  the  Plaintiff^s  process  costs  Z^d. 
per  pound,  which  would  reduce  the  amount  received  by 
the  sale  of  the  refined  paraffine  to  S^d.  per  pound,  and  as 
the  original  material  costs  Ij^d.  per  pound,  this  produced 
a  clear  loss  of  Id.  per  pound  on  every  pound  of  crude 
paraffine.  In  other  words,  the  Defendant  would  have  to 
give  7id.  for  the  pound  of  crude  paraffine,  would  have 
to  pay  the  Plaintiff  2)(f.  per  pound  royalty,  would  have 
to  bear  the  expense  of  the  refining  process,  amounting 
to  2ld.  more,  making  on  the  whole  \2id.  per  pound, 
and  when  so  refined,  the  produce  would  only  produce 
three-quarters  of  I5d,,  or  in  other  words  ll^d.  per 
pound,  being,  as  already  stated,  a  loss  of  Id.  on  every 
pound  of  crude  paraffine  bought  and  refined  by  him. 

Mr. 


1861. 


KSRKOt 

V. 
PotTBft. 

PoTTia 
KsftNOT. 


346 


1861. 


CASES  IN  CHANCERY. 
Mr.  Selwyn  and  Mr.  Lindley,  for  Kernot. 

Mr.  Baggalay  and  Mr.  Kay^  for  Potter, 


^  Mr.  Selwyn  in  reply.     Smith  v.    The  London  and 

Kbrnot.      South  Western  Railway  Company  {a)^  was  cited. 


The  Master  of  the  Rolls. 

Dec.  5.  I  am  of  opinion,  that  according  to  the  terms  of  the 

agreement,  if  no  profits  can  be  obtained  by  working  the 
patent,  the  agreement  is  at  an  end.  On  the  question 
whether  profit  can  be  made  by  working  the  patent 
under  this  agreement,  I  have  gone  over  the  evidence 
several  times,  but  in  every  way  of  looking  at  it,  even 
in  the  manner  most  favorable  to  the  Plaintiff,  it  appears 
to  me,  that  after  paying  such  a  royalty  as  is  specified 
in  the  4th  clause  of  this  agreement,  it  is  not  possible 
for  the  Defendant  to  work  this  patent  otherwise  than 
at  a  loss.  The  evidence  as  to  the  value  of  the 
Plaintiff's  discovery  may  be  perfectly  true,  but  it  is 
still  consistent  with  the  fact,  that  the  payment  of  such 
a  royalty  will  deprive  the  refiner  of  any  profit.  I  am 
of  opinion  that  this  is  the  true  result  of  the  evidence, 
and  it  is  not  affected  by  anything  that  took  place  in  the 
trial ;  and  if  this  be  so,  it  is  clear  that  this  Court  will 
not  decree  the  specific  performance  of  such  an  agree- 
ment, for  the  continuance  of  works  which  professedly 
are  only  to  be  carried  on  as  long  as  they  can  be  worked 
to  a  profit.  I  do  not  find  that  the  subsistence  of  the 
agreement,  or  whether  under  it  the  business  could  be 
worked  at  a  profit,  were  questions  determined  in  the 
action  which  was  tried. 

I  am 
{a)  1  Kay,  408. 
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I  am  of  opinion,  therefore,  that  the  PlaintiiF  fails  in 
equity,  and  that  he  is  not  entitled  to  any  relief  on  the 
footing  of  an  agreement,  which  appears  to  me  to 
have  been  determined,  as  soon  as  it  appeared,  clearly 
and  bond  fide,  that  after  paying  the  royalty,  as  claimed 
by  the  Plaintiff  and  as  specified  by  the  agreement,  the 
process  could  not  be  worked  at  a  profit. 

The  bill  must  be  dismissed. 


WARBRICK  V.  VARLEY.    (No.  2.) 

June  20,  27. 

rpHE  testator,  by  his  will  dated  in  December,  1863,  A  testator  save 
devised   and    bequeathed   to  his   nephew,  John  esutVuThii" 

Stanton,  a  share  in  the  produce  of  "  all  the  rest,  residue  nephew,  but 

,  .       '^  declared,  that 

and  remainder"  of  his  freehold,  copyhold,  leasehold  and  if  he  should 

personal  estate,  and  he  declared  as  follows : — "  But  my  *\^^^  •jy 
'^  ^  ...  claim  or  de- 

mind  and  will  is,  that  in  case  any  of  my  said  nephews,  mand  against 

or  their  respective  lawful  issue,  or  any  person  claiming  .^ould  lapte^ 

through  them,  shall  commence,  take,  institute  or  carry  and  there  was 

on  any  suit  or  proceeding  whatever  against  my  said  Two  years 

trustees,  in  respect  of  the  provisions  hereby  made,  or  ^^^^^  *!>«  ^ 

any  matter  or  thing  herein  contained,  or  make  any  dispute  had 

claim  or  demand  against  my  estate,  other  than  relating  J"m*Jndrhur^ 

exclusively  to  the  bequests  to  them  hereby  made,  the  nephew  as  to 

share  or  shares  so  devised  and  bequeathed  to  them  as  i^ie^testai^^ 

aforesaid    shall    lapse    as   if    the    person  (a)   thereto  distrained  on 

.,  .      .  the  tenants  and 

had   died   m   my  lifetime,  and    become   part  of  the  they  replevied, 

remainder  of  my  estate  hereinafter  mentioned,  and  such  f[*^  t^'i^^th 

nephews  the  nephew 

(a)  «  Entitled"  omitted.  dUtrained,  and 

^  '  It  was  deter- 

mined in  a 
consolidated  action  that  the  cottafi;es  belonged  to  the  testator.     Held,  that  there  was 
no  forfeiture,  the  proceedings  of  the  nephew  being  defensive,  and  the  prov^'w  pointing 
to  acts  subsequent  to  the  testator's  death. 
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nephews  and  nieces,  and  their  respective  lawful  issue 
shall  for  ev^r  thereafter  be  debarred  from  all  right,  title 
and  interest  under  this  my  will," 

And  he  afterwards  bequeathed  one  half  of  all  the 
remainder  of  his  estate  and  effects  not  thereinbefore 
disposed  of  to  his  nephews  and  nieces  **  not  debarred 
as  aforesaid/'  and  the  other  half  to  Mr.  VcarUy. 

The  testator  died  in  Avgust^  1854. 

The  question  was,  whether,  by  reason  of  certain 
proceedings  taken  by  John  Stanton^  his  interest  in  the 
testator's  estate  had  become  forfeited.  These  were  to 
the  following  effect: — ^The  testator  had  three  freehold 
cottages  in  Pike  Lane,  but  he  had  allowed  the  rents  to 
be  received  for  nearly  thirty  years  by  Ann  Stanton,  the 
mother  of  John  Stanton,  with  whom  he,  the  testator, 
resided  down  to  her  death  in  1852.  After  her  death, 
John  Stanton,  as  her  representative,  claimed  the 
cottages.  The  testator  insisted  on  his  right  to  them, 
and  in  June,  1854,  he  distrained  on  two  of  the  tenants, 
who  thereupon  replevied  and  commenced  legal  pro- 
ceedings against  the  testator  and  the  bailiff.  The 
testator  died  in  August,  1854,  and  afterwards  in 
November,  1854,  John  Stanton  distrained  on  two  of  the 
tenants  for  rent,  and  this  gave  rise  to  two  other  actions. 
The  actions  were,  on  the  suggestion  of  the  executors, 
all  consolidated,  by  an  order  of  the  Court  of  law,  and  on 
the  trial  of  the  action  John  Stanton  failed. 

Mr.  Selwyn  and  Mr.  Macheson,  for  the  Plaintiff. 

Mr.  Follett  and  Mr.  Rowcliffe,  for  the  residuary 
legatees.  John  Stanton,  by  his  proceedings  after  the 
testator's  death,  incurred  a  forfeiture.  He  has  made  a 
claim  against  the  testator's  estate  which  has  turned  out 

to 


Wakbuck 
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to  be  unfounded.  He  inaiited  that  the  cottages  be- 
longed to  him  and  his  mother,  and  relied  on  the  testator's 
having  permitted  them  to  receive  the  rents  for  thirty 
years,  but  the  action  has  determined  that  he  had  no  Y^^^^'l^' 
right  to  them,  and  that  they  belonged  to  the  testator's 
estate. 

John  Stanton  not  only  made  a  claim  and  took  pro- 
ceeding after  the  testator's  death,  but  he ''  carried  on" 
a  proceeding  commenced  in  the  testator's  lifetime* 

It  is  now  too  late  to  raise  a  doubt  on  the  legality  of 
conditions  of  forfeiture ;  Lht/d  v.  JBranton  (a)  ;  Cleaver 
V.  Spurting  (b) ;  Simpson  v.  Vickers  (c) ;  Coohe  ▼•  7\ir- 
ner(d).  It  is  true  that  conditions  of  this  description 
are  not  in  general  obligatory,  but  only  in  terrorem, 
unless  there  be  a  gift  over;  Roper  on  Legacies (e);  but 
here  there  is  a  distinct  gift  over. 

Mr.  Lloyd  and  Mr.  Martindale,  contra,  for  the  re- 
presentatives of  John  Stanton.  No  forfeiture  was  in- 
curred by  John  Stanton;  conditions  of  forfeiture  are 
construed  with  the  greatest  strictness;  but  neither  of 
the  acts  of  John  Stanton  comes  within  the  terms  of  this 
will.  First,  he  took  no  "  proceedings  whatever  against 
the  trustees  in  respect  of  the  provisions"  made  by  the 
will.  The  proceedings  originated  with  the  testator 
himself,  and  what  took  place  afterwards  was  by  way 
of  defence.  The  distresses  levied  after  the  death  were 
not  proceedings  against  the  trustees,  but  against  the 
tenants.  They  were  not  claims  against  the  testator's 
estate,  but  the  continuance  of  the  former  proceedings. 

There  existed  a  probabilis  causa  litigandi  before  the 

testator's 

(a)  3  Mer.  116.  {d)  14  Sim.  493. 

(6)  2  Pure  Wmt.  626.  (e)   Vol.  1  {4th  edit.)  p.  7W. 

(c)  14  Vet.  341. 
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1861.  testator's  death;  for  John  Stanton  and  his  mother  had 
been  in  possession  for  thirty  years,  and  all  that  took 
place  afterwards  was  for  the  purpose  of  determining  a 
h'tigation  commenced  by  the  testator  himself  and  con- 
tinued at  the  suggestion  of  his  executors,  who  proposed 
that  all  disputes  should  be  settled  in  one  consolidated 
action,  in  order  that  it  might  be  ascertained  of  what 
the  testator's  estate  consisted  at  his  death.  Except  by 
consent,  the  action  of  replevin  could  not  determine  the 
right  to  the  estate,  nor  could  the  executors  and  trus- 
tees, in  such  a  form  of  action,  come  in  and  defend,  as 
they  could  in  an  action  of  ejectment. 

Mr.  Osborn  for  Mr.  Sturgis. 


The  Master  of  the  Rolls. 

June  27.  This  is  a  question  of  some  nicety ;  it  arises  on  this 

clause  in  the  testator's  will : — "  But  my  mind  and  will 
is,  &c.,  &c."  [see  ante,  p.  347].  It  is  clear  that  this  is 
*  not  a  mere  clause  in  terrorem,  because  the  testator 
directs  the  forfeited  share  to  fall  into  his  residue,  which 
is  given  over  to  the  exclusion  of  the  persons  ''  debarred 
as  aforesaid." 

The  question  is,  whether,  on  the  facts  of  the  case,  the 
Defendant  has  rendered  himself  obnoxious  to  this  pro- 
viso, and  on  carefully  considering  the  matter,  and  as 
conditions  of  this  nature  are  always  to  be  construed 
strictly,  I  am  of  opinion  that  he  has  not. 

This  is  the  nature  of  the  case : — It  appears  that  John 
Stanton  and  his  mother,  with  whom  the  testator  resided, 
had  been  in  possession  and  receipt  of  the  rents  of  a  por- 
tion of  the  testator's  property  for  nearly  thirty  years. 
After  the  mother's  death,  which  occurred  about  two 

years 
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years  before  that  of  the  testator,  the  testator  claimed  it 
as  his  property,  and  insisted  on  taking  it  back.  John 
Stanton  resisted  this,  relying  on  the  Statute  of  Limita- 
tions; the  testator  distrained  on  the  tenants  to  raise 
this  question,  by  reason  of  which  various  actions  of  re- 
plevin were  brought  Such  being  the  state  of  affairs  at 
the  time  of  the  testators  death,  I  think  it  clear,  that, 
with  respect  to  this,  John  Stanton  cannot  be 'held  to 
come  within  the  words  ''  shall  commence,  take,  institute, 
or  carry  on,  any  suit  or  proceedings  whatsoever  against 
my  said  trustees/'  &c.;  nor  can  he  be  held  to  come 
within  the  words  *'  make  any  claim  or  demand  against 
my  estate." 


1861. 


After  the  testator's  death,  the  nephew  did  distrain; 
but  it  was  only  by  way  of  defence,  and  the  series  of 
actions  having  been  consolidated  under  a  Judge's  order, 
the  simple  and  only  question  at  issue  was  tried  in  the 
consolidated  action.  Therefore  I  treat  the  whole  as  one 
proceeding  instituted  during  the  testator's  lifetime,  and 
there  is  nothing  in  this  will  which  made  it  improper  to 
the  nephew  to  defend  himself.  I  cannot  consider  this 
as  a  claim  made  against  the  testator's  estate  afler  his 
decease;  for  although  John  Stanton  failed  and  it  was 
decided  that  the  laud  in  dispute  formed  part  of  the  tes- 
tator's property,  still  his  proceeding  was  by  way  of  de- 
fence, and  no  new  claim  was  instituted  by  him  after  the 
testator's  death,  and  to  which,  I  think,  this  proviso  points. 


The  testator,  if  he  had  so  intended,  might  have 
made  a  codicil  and  excluded  his  nephew :  he  has  not 
thought  fit  to  do  so :  I  think  that  the  will  speaks  from 
the  time  of  his  death,  and  relates  to  some  subsequent 
claim,  and  that  which  took  place  in  the  life  of  the  tes- 
tator was  not  to  be  so  treated.  I  think,  therefore,  that 
the  representatives  of  John  Stanton  are  not  excluded. 

VOL.  XXX — III.  A  A 
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Dec.  19. 
1862.  PICKERSGILL  v.  GREY. 

Jan.  14. 

Quaii  coDtin-  fTlHE  testator  JoJm  Rockcliffe  Wayne  was,  at  the  date 
ie«  ofwpjl  ^f  ^'^  w'"  and  death,  seised  of  certain  freehold 

hold  heredita-  hereditaments  in  fee,  and  he  was  also  seised  in  fee,  ac- 
protected  from  cording  to  the  custom,  of  some  copyholds,  and  he  was 

destruction  by  absolutely  entitled  to  some  leaseholds  for  lives  held  under 

the  estate  of  ..,/., 

the  lord.  the  Archbishop  of  York. 
Estates  pur 

devised  to  A.  ^Y  ^^^  ^^^'y  dated  in  in  1838,  he  devised  all  this  pro- 
for  life,  with  pgrty  to  his  brother  Thomas  Wayne,  for  life,  with  remain- 
limitation  to  der  to  such  child  or  children  as  he  should  appoint  by 
A.,  subject  to  jggj  Qj.  ^jji  j^j^j  jjj  ^1^^  event  of  his  dying  without  any 
some  mterve-  ...  . 
ning  contin-  child  Surviving  him,  then  to  his  sister  Ann  Barker  for 

dons  t™other  ^^^  ^^^^f  ^^^  ^^^^  ^^^  decease  of  the  survivor  of  Thomas 
persons.  Held,  Wayne  and  Ann  Barker,  to  trustees  and  their  heirs, 
that  i^.  could  ^  ,     .   .  '  .  .  r        ^ 

not  destroy  the  executors,  admmistrators  and  assigns,  in  trust  for  the 

intermediate     fi|.g^  ^j^^  other  sons  of  Mary  Pickersgill  in  tail  male, 

contmgent  m-  .  ^  .  "^ . 

terests.  with  divers  remainders  over,  with  an  ultimate  limitation 

to  the  testator's  own  right  heirs. 

The  peculiarity  of  this  will,  which  raised  the  questions 
in  the  cause,  was,  that  it  contained  no  devise  of  any 
estate  to  trustees  to  support  contingent  remainders 
after  the  life  estate  given  to  the  testator's  brother  Thomas 
Wayne,  besides  which,  it  contained  no  devise  to  the  chil- 
dren of  Thomas  Wayne  in  default  of  his  making  any 
appointment  in  their  favor. 

The  testator  died  in  June,  1842. 

Thomas  Wayne,  his  brother  and  heir-at-law,  survived 
him,  and  on  the  23rd  of  May,  1843,  be  executed  a  statu* 

tory 
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tory  release  (a),  by  which  he  purported  to  resettle  all  the 
devised  estates,  discharged  from  the  limitations  of  the 
will,  by  conveying  them  to  a  trustee  to  the  use  of  himself 
Thomas  Wayne  for  life  with  remainder  to  Ann  Barker 
for  life,  and  after  her  decease  to  certain  uses  in  favor  of 
his  issue  (which  failed),  and  for  default  of  such  issue,  to 
the  use  of  such  persons  as  Ann  Barker  should,  by  deed 
or  will,  appoint,  and,  in  defisiult,  to  other  persons. 

Thomas  Wayne  was  admitted  to  the  copyholds  in 
1844  to  hold  the  same  during  his  life,  according  to  the 
true  intent  of  the  will  of  the  testator.  He  died  a 
bachelor  in  1850,  and  Ann  Barker  thereupon  entered 
into  possession ;  she  died  in  1860,  having  devised  and 
appointed  all  the  property  to  the  first  three  Defendants, 
to  the  exclusion  of  the  sons  of  Mary  PickersgilL 

By  this  suit,  the  Plaintiff,  who  was  the  eldest  son  of 
Mary  Pickersgill,  claimed  the  property,  on  the  ground 
that  the  deed  of  the  23rd  of  May,  1843,  was  ineffectual 
to  bar  the  estate  and  interest  devised  to  him  by  the 
will. 

The  bill  prayed  that  the  Plaintiff  might  be  let  into 
the  possession  or  receipt  of  the  rents  and  profits  of  the 
freehold,  copyhold,  lifehold  and  leasehold  estates  devised 
by  the  will  of  the  testator,  and  that  proper  conveyances, 
surrenders  and  assurances  might  be  executed  by  all 
proper  parties,  so  as  to  vest  the  legal  estate  therein  in 
the  Plaintiff,  and  for  an  account  of  the  rents  and  profits 
and  payment  to  him. 

Sir  a.  Palmer  (Solicitor  General)  and  Mr.  Jessel  for 
the  Plaintiff.    As  to  the  copyholds,  there  can  be  no 

question 
(a)  3  4-  4  Will.  4,  c.  74. 
A  a2 
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1861.  question  that  the  freehold  in  the  lord  prevented  the 
destruction  of  the  Plaintiff's  estate  therein  under  the 
will. 

As  to  the  estate  pur  autre  tne^  there  is  no  authority 
for  the  proposition  that  a  tenant  for  life,  or  a  tenant  for 
life  having  the  ultimate  interest,  can  destroy  the  inter- 
mediate contingent  estates  and  interests.  Such  interests 
in  remainder  may  be  validly  created^  as  was  held  in 
Low  V.  Burron  {a\  in  which  case  there  was  a  devise  of 
an  estate  pvr  autre  vie  to  A.  for  lifei  remainder  to  his  . 
issue  male,  and  for  want  of  such  remainder  to  J3.,  and 
''  the  Lord  Chancellor  held  plainly,  that  this  was  a  good 
remainder  to  B,  on  A*s  death  without  issue,  it  being  no 
more  than  a  description  who  should  take,  as  special 
occupants,  during  the  lives  of  these  three  cestuis  que  vie*' 
It  therefore  lies  on  those  who  assert  their  right  to  destroy 
the  interests  of  others  to  produce  some  clear  authority 
for  such  a  power.  As  to  this,  in  Slade  v.  Pattison  (6),  ' 
Mr.  Justice  Bosanquet  observed: — *'It  is  now  esta- 
blished, upon  unquestionable  authority,  that  the  owner 
of  an  estate  pur  autre  vie  may  limit  it  to  several  persons 
in  succession,  so  as  to  designate  who  shall  occupy  till 
the  cestui  que  vie  dies,  and  leaves  no  interval  or  chasm 
(to  use  the  language  of  Mr.  Justice  Bailey  in  JDoe  d. 
Jeffy.  Robinson  (c),  citing  Low  v.  Burron  {a) ),  and  we 
are  not  warranted  in  upholding  any  means  of  defeating 
such  limitations,  which  do  not  rest  upon  equally  clear 
authority/' 

The  rules  of  tenure,  which  permit  the  .tenant  for  life 
of  an  estate  of  inheritance  having  the  ultimate  remainder 
in  fee  to  destroy  intermediate  contingent  remainders, 

do 

(fl)  3  Petre  Wmf,  262.  (c)  8  Barn,  ^  Cn  306. 

(b)  5  Law  J.  (Ckauc)  51. 
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do  not  apply  to  the  case  of  an  estate  pur  autre  vie*        1861. 

These  rules  as  to  freeholds  depend  on  the  law  of  tenures, 

originating  in  the  principle  that  the  freehold  can  never 

be  ia  abeyance.     But  they  are  inapplicable  to  interests 

in  land,  which,  in  the  eye  of  the  law,  are  so  insignificant 

and  precarious  that  they  will  not  even  descend  on  the 

heir,  and  a  life  estate  in  which  is  less,  in  extent,  than 

the  estate  pur  autre  vie  out  of  which  it  is  created.    The 

peculiarities  of  such  estates  have  been  observed  on  in 

various  cases.    Thus,  Lord  Kenyon,  speaking  of  these 

estates,  says,  **  such  estates  certainly  are  not  estates  of 

inheritance ;  they  have  been  sometimes  called,  though 

improperly, descendible  freeholds;  strictly  speaking,  they 

are  not  descendible  freeholds,  because  the  heir  does  not 

take  by  descent;   JDoe  d.  Slake  v.  Luxton  {a).    **  It  is 

to  be  remarked,  said  Mr.  Justice  Bosanquet  in  Slade  r. 

Pattison  (6),  that  no  one  but  the  immediate  tenant  of 

the  freehold  has,  strictly  speaking,  any  estate  at  all. 

An  estate  for  the  life  of  the  tenant  himself  being,  in  law, 

deemed  greater  than  the  lives  of  the  persons  for  whose 

life  the  estate  is  to  endure,  there  can  be  nothing  during 

his  life  to  vest  in  any  other  person  but  an  interest  in 

expectancy." 

Again,  Sir  E.  Sugden,  in  Allen  v.  Allen (c),  observes: 
— ''A  quasi  tenant  in  tail  in  remainder  has,  strictly 
speaking,  no  estate;  he  has  a  mere  expectancy  of 
filling  up,  by  special  occupancy,  the  vacancy  upon  the- 
death  of  the  tenant  for  life,  which,  if  there  were  no 
special  occupant,  would  be  the  subject  of  general 
occupancy." 

A  quasi  tenant  in  tail  may  destroy  subsequent  estates, 
but  only  with  the  concurrence  of  the  tenant  for  life  in 

possession ; 

(a)  6  Term  Rep.  291.  (c)  2  Dru.  Sf  Warr,  325. 

(6)  5  Law  J.  {Ckanc.)  51. 
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1861.  possession;  Slade  v.  Patt€son(a);  Feame^s  Canting. 
Rem.  (b) ;  but  it  is  impossible  for  a  tenant  for  life,  by 
an  innocent  assurance,  to  destroy,  not  an  estate,  but  a 
right  to  become  a  special  occupant  after  his  death,  and 
which  requires  no  estate  of  freehold  to  support  it.  To 
destroy  contingent  remainders  in  freeholds  there  must 
be  the  concurrence  of  the  estate  of  a  tenant  for  life 
in  possession  and  the  ultimate  remainder  in  fee,  and  this 
is  effected  by  the  merger  of  the  two  estates ;  but  there 
can  be  no  merger  of  the  life  interest  in  an  estate  pur 
autre  vie  in  the  quasi  reFcrsion,  for  no  reversion  descends 
on  the  heir.  Merger  can  only  take  place  where  there 
are  two  or  more  estates ;  a  mere  right,  or  title,  will  not 
suffice;  Preston^ s  Conv.  (c);  Cruisers  Dig.  (d).  Here, 
Thomas  Wayne,  besides  his  life  estate,  had  nothing 
more  than  a  mere  expectation,  a  spes  successiones,  into 
which  his  life  estate  was  incapable  of  merging. 

Mr.  Marten,  for  a  trustee,  cited  Reynolds  v.  Wright  (e). 

Mr.  Waller  for  another  trustee. 

Mr.  Selwyn  and  Mr.  Faher,  for  the  devisees  under 
the  will  of  Mrs.  Barker.  As  to  the  copyholds,  we 
admit  that  the  Plaintiff's  interest  is  unaffected  by  the 
deed ;  Honywood  v.  Foster  (/). 

As  to  the  estate  pur  autre  vie,  it  must  be  admitted 
that  the  estate  of  the  tenant  for  life  was  greater  than 
the  estate  pur  autre  vie,  and  the  original  view  of  the 
law  taken  was,  that  the  tenant  for  life  could  deal  with 
the  whole  interest ;  Saltern  v.  Saltern  {g).    That  has, 

however, 

(a)  6  Law  J.  (CAafic.)  51.  (e)  25  Beav.  100 ;  affirmed  30 

(b)  Page  499.  Law  J.  {Chanc.)  381. 

(c)  Page  55.  (  f)  30  Bcav.  1. 

(d)  Vol  6,  p.  470.  ig)  2  Atkins,  376. 
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however,  been  modified,  but  still  these  interests  are  1861. 
governed  by  the  same  rules  and  analogies  which  affect 
estates  of  inheritance,  and  when  the  limitations  of 
estates  of  inheritance  are  such  that  you  can  bar  the 
ulterior  or  intermediate  estates,  you  can,  when  there  are 
similar  limitations,  do  the  same  in  regard  to  estates  pur 
autre  vie,  and  that  without  the  same  formalities.  The 
Court  must  look  at  the  interests  of  the  party  attempting 
to  bar  an  estate  tail,  and  if  he  could  do  it  in  the  case  of 
estates  of  inheritance  he  can  do  it  equally  in  the  case  of 
estates  pur  autre  vie.  Tbey  cited  Edwards  v.  Cham- 
pion (a) ;  Feame  (6). 

Sir  R.  Palmer  in  reply. 


The  Master  of  the  Rolls. 

1862. 
The  hereditaments  in  question  in  this  cause  are  held  Jon.  14. 
by  three  species  of  tenures,  viz.,  freeholds,  copyholds  and 
estates  pw  autre  vie,  and  they  are  all  dealt  with  by  the 
same  instruments,  by  which  they  are  differently  affected. 
The  question  is  to  whom,  under  the  circumstances  of 
this  case,  they  severally  belong. 

First,  as  regards  the  freeholds  which  were  devised  by 
the  will  of  the  testator,  it  is  obvious  that  the  effect  of 
the  deed  was  to  destroy  all  the  contingent  remainders 
limited  by  that  will,  inasmuch  as  there  was  no  estate 
vested  in  any  trustee  to  support  them. 

Secondly,  it  is  equally  clear  that  this  deed  had  no 
such  effect  as  regards  the  copyholds,  inasmuch  as  the 
estate  in  the  lord  of  the  manor  would  enure  for  their 

support^ 

(a)  3  De  G.,  M.  ^  6.  202.  (6)  Page  496  (8M  ed.) 
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support,  and  Thoma$  Wayne  was  afterwards  admitted 
as  tenant  for  life  under  the  will  of  his  brother. 

The  principal  difficulty  relates  to  the  effect  of  the 
deed  as  regards  the  estates  held  pttr  autre  vie.  As  to 
these,  I  am  of  opinion  that  this  deed  does  not  affect  the 
limitations  contained  in  the  will  relating  to  them. 

Estates  pur  autre  vie  are  neither  estates  of  inheritance 
nor  descendible  freeholds.  When  an  estate  pur  autre  vie 
is  granted  to  one  for  his  life,  with  remainder  to  his  heirs 
or  his  executor,  the  remainder  is,  in  contemplation  of 
law,  nothing  beyond  a  mere  possibility,  into  which  the 
estate  for  life  could  not  merge.  Merger,  as  it  was  justly 
observed,  can  only  occur  where  there  are  two  estates, 
and  where  the  second  estate  is  larger  than  the  first;  but 
Thomas,  Wayne  obviously  never  had  two  estates  in  him 
in  the  property  held  pur  autre  vie.  The  possibility  of 
interest  after  his  death  in  the  estate  pur  autre  vie  could 
not  have  been  taken  by  his  heir  or  his  executor  by  way 
of  remainder,  but  would  have  been  taken  by  him  in  his 
character  of  special  occupant.  Besides  which,  the  estate 
which  Thomas  Wayne  had  in  these  leaseholds  pur  autre 
vie  was,  in  contemplation  of  law  (if  considered  as  two 
estates),  the  larger  estate,  and  must  be  held,  in  law,  to 
comprise  the  whole  subject  matter.  This  is  so  clear, 
that  it  is  laid  down  by  Fearne,  that  an  estate  pur  autre 
vie  will  merge  in  an  estate  for  life,  which  is  wholly  in- 
consistent with,  and  repugnant  to,  the  notion  that  the 
converse  proposition  could  be  true.  In  fact,  there  was 
nothing  which  remained,  nothing  which  could  come  to 
Thomas  Wayne  to  include  or  absorb  the  estate  for  life. 
I  consider  this  to  be  clear,  both  upon  principle  and  on 
the  decided  cases. 

In  Slade  v.  Pattison  (a),  it  was  decided   that  the 

quasi 

(«)  5  LawJ,{N.S,)5l. 


PfCKBRSGILI. 
V. 
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quasi  tenant  in  tail,  in  estates  held  pur  autre  vie,  could  1862. 
not  destroy  that  estate  during  the  life  of  the  tenant  for 
life,  because  in  truth  there  was,  in  contemplation  of  law, 
nothing  in  him  to  destroy  as  long  as  the  tenant  for  life  ^^■^' 
was  alive.  So  also  in  Allen  v.  Allen  {a),  it  is  expressly 
laid  down  by  Lord  St.  Leonards,  that  a  contingent 
remainder  in  estates  pur  autre  vie  does  not  require  any 
prior  estate  to  support  it.  The  will,  therefore,  of  John 
Wayne  Rockcliffe  is,  in  my  opinion,  una£Pected  by  the 
deed  of  the  23rd  of  May,  1843,  so  far  as  regards  the 
estates  held  pur  autre  vie,  which  will  therefore  devolve 
exactly  as  if  that  deed  had  never  been  executed. 

Thomas  Wayne  died  without  issue  on  the  29th  May, 
1860,  leaving  his  sister,  Ann  Barker,  surviving  him, 
who,  on  his  decease,  entered  into  possession  of  all  the 
hereditaments  of  all  three  descriptions  of  tenure,  and 
which  she  held  until  her  death,  which  took  place  on 
the  31st  of  March,  1860. 

The  Plaintiff  is  the  eldest  son  of  JSary  Pickersgill, 
and  he  has  executed  a 'proper  disentailing  deed;  he 
therefore,  under  the  will  of  the  testator,  is  absolutely 
entitled  to  the  copyhold  estates,  and  the  estates  held 
pur  autre  vie,  devised  by  John  Wayne  Rochliffe.  A 
declaration  must  be  made  in  the  decree  to  the  effect  of 
the  opinion  I  have  expressed. 

(a)  2  Dm.  ^  War,  332. 
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1861. 


In  re  BLUNDELL'S  TRUSTS. 

^btr.  16,  18. 

Thetnwtofa   TN    1807,   Henry  Blundell   transferred  the  sum   of 

pay  the  income  1,000/.  New  £5   per  Cents,  into  the  names  of 

to  Roman  Ca-  three  trustees,  and  by  an  indenture  dated  in  November. 

tholic  pnetts 

for  ever,  upon    1807,  the  three  trustees  declared  the  trusts  on  which 

Adr^sa^nff  ^^^^  ^°^  ^^^^^  successors  would  hold  it,  which  were  as 

mavetforthe  follows: — 

repose  of  the 

soul  of  the  "  First,  that  they  and  their  successors,  trustees  to  be 

void  and  the  '  ^Ppo^^^ed  as  thereinafter  mentioned,  should,  for  ever 
fund  wai  or-  thereafter,  pay  and  distribute  the  interest,  dividends  and 
paid  to  the  annual  proceeds  thereof,  as  the  same  should  arise,  in 
represOTtative  manner  following,  that  is  to  say: — As  to  three  tenth 
parts  thereof  (the  same  into  ten  equal  parts  to  be 
divided)  unto  the  officiating  priest  for  the  time  being  of 
the  Catholic  chapel  at  Harmby,  in  the  county  of  Lan- 
caster. As  to  three  other  tenth  parts  thereof,  unto  the 
officiating  priest  for  the  time  being  of  the  Catholic 
chapel  at  Siackpart,  in  the  county  of  Chester.  As  to 
two  other  tenth  parts  thereof,  unto  the  officiating 
priest  for  the  time  being  of  the  Catholic  chapel  at 
Bolton  aforesaid.  And  as  to  the  two  remaining  tenth 
parts  thereof,  unto  the  officiating  priest  for  the  time 
being  of  the  Catholic  chapel  at  Nether  ton ,  in  the  said 
county  of  Lancaster." 

Provided  always,  and  it  was  thereby  declared,  that 
the  said  several  parts  of  the  said  trust  monies  were  so 
directed  to  be  paid  and  applied  to  the  said  several 
officiating  priests  aforesaid  upon  the  conditions  following, 
that  is  to  say,  that  they  the  officiating  priests  for  the 
time  being  of  each  of  the  said  several  Catholic  chapels 

should 
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should  each  of  them,  from  and  after  the  death  of  the       1861. 

said  Henry  BlundeU,  yearly  and  every  year  for  ever,      ^^*>^*^ 

celebrate  and  offer  up  the  number  of  masses  thereinafter    Blundell'b 

specified  for  the  repose  of  the  soul  of  the  said  Henry      Truotb. 

Blundettf  that  is  to  say,  the  officiating  priests  for  the 

time  being  of  the  said  chapels  of  Hormby  and  Stochport 

each  twelve  such  masses  annually,  and  the  officiating 

priests  for  the  time  being  of  the  said  chapels  at  Bolton 

and  Netherton  each  ten  masses  annually.    And  upon 

further  trust,  that  whenever  it  should  happen   that, 

through  the  want  of  a  priest  to  officiate  at  any  of  the 

said  chapels,  the  said  conditions,   or  any  of  them, 

should  not  be  complied  with,  or  that  any  of  the  said 

officiating  priests  should  refuse  to  comply  with  any  of 

the  said  conditions,  then,  and  in  either  of  the  said  cases, 

they,  the  said    trustees,  and  their  successors  to  be 

appointed  as  thereinafter  mentioned,  should  pay  the 

share  or  shares  of  the  said  trust  moneys,  in  respect  of 

which  the  said  conditions  should  not  be  complied  with 

as  aforesaid,  unto  some  other  Catholic  priest  willing 

to  comply  with  the  said  conditions. 

The  dividends  were  paid  according  to  the  trusts  of  the 
deed  down  to  October^  1849;  but  in  1861,  the  trustee, 
being  advised  that  doubts  existed  as  to  the  validity  of 
the  trusts,  paid  the  fund  into  Court. 

The  priests  of  the  four  Roman  Catholic  chapels  now 
presented  a  petition,  stating  that  they  were  ready  and 
willing  to  comply  with  the  condition  as  to  masses,  and 
praying  payment  to  them  of  the  dividends  in  accordance 
with  the  trusts  of  the  deed, ''  or  that  otherwise  and  if 
necessary,  an  apportionment  of  the  said  trust  funds,  or 
the  income  thereof,  might  be  made,  and  a  scheme  for 
the  application  thereof  might  be  established  pursuant 
to  "  The  Roman  Catholic  Charities  Act." 

Mr. 
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Mr.  Follett,  in  support  of  the  petition,  argued  that 

this  case  differed  from  West  v.  Shuttleworth  (a) ;  Heath 

Blumdell'b    ^*  Chapman  (ft),  where  the  gifts  were  wholly  void ;  but 

Trusts.      ^^t  here  there  was  a  valid  gift  to  the  priests  with  a  void 

condition,  so  that  they  would  take  discharged  of  the 

condition. 

Mr.  Bagshawe,  for  the  legal  personal  representatives 
of  the  founder. 

Mr.  WichenSf  for  the  Attorney-General,  argued,  that 
the  trust  was  charitable,  and  that  if  the  particular  appli- 
cation of  the  fund  directed  by  the  deed  was  void,  still  it 
ought  to  be  applied  under  the  sign  manual  cy  pris. 
iThe  Master  of  the  Rolls  referred  to  Attorney- General 
y.Todd{c),  and  see  Marshy. The  Attorney-General {d)."] 
That  this  Court  would  not,  after  the  intimation  of  its 
opinion  in  the  late  case  of  a  Jewish  charity  (e),  extend 
the  doctrine  laid  down  in  the  case  of  West  v.  Shuttle- 
worthy  and  that  here  there  was  a  good  charitable  gift 
with  an  invalid  condition,  which  might  properly  and 
legally  be  carried  into  execution  by  the  Court 

The  Master  of  the  Rolls. 

I  expressed  my  difficulty,  in  the  case  referred  to,  as 
to  whether  gifts  for  religious  ceremonies  practised  by  a 
dissenting  class  of  religionists  might  not  be  permitted, 
if  not  opposed  to  public  morality  \  but  I  think  the  de- 
cided cases  too  strong,  and  that  the  House  of  Lords 
alone  can  alter  the  settled  law.  It  is  clear  that  I  must 
act  on  West  v.  Shuttleworth^  which  I  cannot  overrule. 


The 

(a)  2  Myl.  if  K.  684.  {d)  2  John,  i  Hem.  61. 

(6)  2  Drew.  417.  (e)  In  re  MicheVs  trust,  28 

(c)  1  Keen,  803.  Beav.  39. 
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The  Master  of  the  Rolls. 

I  have  looked  at  the  cases,  and  I  am  clear  that  I  must    Blundell'i 
follow  West  V.  Shuttleivorth  to  its  full  extent.  Trusts. 

Nov.  18. 

There  must  be  a  declaration  that  the  trust  is  void, 
and  an  order  must  be  made  to  pay  the  fund  to 
Dr.  Ullathorne. 

Note. — See  Jarman  on  Willt,  vol,  1,  p.  170  (27id  edit.). 


DENT  V.  DENT.  ^862. 

Feb.  11, 14. 
rpHE  testatrix  devised  her  estate  and  mines  of  Aroa  A  tenant  for 
in  Columbia,  in  South  America,  to  trustees  and  pended onthe 

their  heirs  upon  trust  for  sale,  and  she  directed  that  the  ^^^  ^arge 
o  ,         ,       1       1  1     •   1     •  1  sums — I.  in 

moneys  to  arise  from  such  sale  should  smk  into  and  completing  a 

become  part  of  the  residue  of  her  personal  estate.     And  ""ansjo"  {fj^ 
■^  "^  unnnished  by 

the  said  testatrix  gave  and  devised  the  residue  of  her  the  testatrix, 
real  estates  in  Oreat  Britain  and   elsewhere   to  her  a  conservato^ 
brother  Wilhinson  Dent  (the  Plaintiff)  for  life  without  and  vinery, 
impeachment  of  waste,  with  remainder  to  T.  W.  J.  Dent,  building  a 

who  was  still  a  bachelor,  for  life  without  impeachment  farm-house 

«  .,  .,  i.«  11  and  buildings. 

of  waste,  with  remamder  to  his  first  and  other  sons  m  iv.  in  erect- 
tail  male,  with  remainder  to  Henry  Dent  for  life,  with  ingjottages. 
.  .  .         .  "•  In  erecting 

remainder  to  his  first  and  other  sons  in  tail,  with  re-  permanent  fur- 
mainders  over.  SSI^S 

cottages  at 
The  testatrix  also  bequeathed  her  residuary  personal  works,  vi.  In 

estate  to  her  trustees  in  trust,  at  their  discretion,  to  <ifaining 

'  ,     marshy 

retain  ground  ;  and 
VII.  In 
making  payments  to  keep  a  foreign  mine  working,  so  as  to  prevent  its  forfeiture.  Held^ 
that  he  was  entitled  to  no  allowance  for  these  sums  out  of  the  personal  estate  of  the 
testatrix  held  upon  similar  trusts,  or  to  any  inquiry  respecting  them,  except  those  laid 
out  in  completing  the  mansion  and  for  the  foreign  mine,  as  to  which  an  inquiry  was 
directed  whether  the  outlay  was  for  the  benefit  of  the  inheritance. 
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retain  or  convert  the  same,  or  invest  the  produce  in 
land  to  be  settled  in  the  same  way  as  the  lands  devised. 

The  testatrix  died  in  1847. 

The  testatrix's  real  estate  consisted  of: — I.  The  FUus 
estate.  II.  Tlie  Brtchenslach  estate.  III.  The  Meabum 
Oreen  property.  IV.  The  Ravenhead  Copper  Works. 
V.  The  Low  Row  estate;  and  VI.  The  Aroa  estate  in 
Columbia  in  South  America. 

Some  years  before  her  deaths  the  testatrix,  having 
resolved  to  build  a  mansion-house  upon  the  Flass  estate, 
commenced  erecting  one  on  a  suitable  site,  and  on  a 
scale  involving  for  its  completion  a  very  large  outlay  of 
money,  and  she  commenced  and  completed  a  con- 
siderable portion  of  such  mansion-house  and  the  erection 
of  stables  and  outbuildings  adapted  to  and  suitable  for 
a  mansion-house  of  the  size  and  description  so  com- 
menced. If  the  testatrix  had  lived  and  completed  the 
mansion-house  upon  the  scale  which  she  so  com- 
menced it,  and  had  laid  out  and  drained  the  pleasure 
grounds  around  the  same,  and  made  suitable  hothouses 
and  greenhouses  in  the  garden,  she  would  have  incurred 
an  outlay  of  from  12,0002.  to  14,000/.  The  testatrix  was 
actively  engaged  in  erecting  the  mansion-house  at  the 
time  of  her  death,  and  upon  the  happening  of  that  event 
the  Plaintiff  (the  first  tenant  for  life)  continued  the 
erection  of  the  mansion-house  so  left  unfinished  by  the 
testatrix  at  her  death,  and  he  had  since  her  death,  and 
at  an  outlay  of  34,500/.  of  his  own  moneys,  completed 
the  mansion-house,  substituting  limestone  as  a  building 
material  for  freestone,  which  the  testatrix  had  intended 
to  make  use  of.  This,  however,  had  increased  the 
expenses  by  about  3,600/.  The  Plaintiff  had  also,  since 
the  death  of  the  testatrix,  expended,  out  of  his  own 

moneys, 


Dent 

v. 
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moneys,  a  sum  of  2,0002.  and  upwards  (part  of  the  1862. 
34,500/.)  in  the  erection  of  a  conservatory  and  vinery 
upon  the  Floss  estate  and  contiguous  to  the  mansion- 
house,  and  a  sum  of  500Z.  (other  part  of  the  34,600Z.)  in  ^bht. 
laying  out  the  grounds  and  in  making  drains  and  other 
works  necessary  for  the  enjoyment  of  the  mansion- 
house. 

Some  years  before  the  testatrix's  death,  she  had  had 
drawn  out  and  submitted  to  her  plans  for  rebuilding  an 
old  farm-house  and  buildings  standing  on  the  Brecken^ 
slack  estate,  involving  an  outlay  of  1,000/.  Since  the  tes- 
tatrix's death,  the  Plaintiff  had,  out  of  his  own  moneys, 
rebuilt  the  old  farm-house  and  buildings  at  an  expense 
of  1,080/. 

It  was  also  the  intention  of  the  testatrix  to  erect 
cottages  in  the  place  of  a  range  of  dilapidated  and  ruined 
farm  buildings  situate  on  Meabum  Green,  and  the 
Plaintiff  had  since  the  death  of  the  testatrix  carried  out 
her  intention  by  building  five  cottages  on  the  green,  at 
an  expense  of  1,100/.,  which  he  paid  for  out  of  his  own 
money. 

The  Plaintiff  had  also,  since  the  death  of  the  testatrix, 
out  of  his  own  moneys,  erected  permanent  furnaces, 
works,  buildings  and  cottages,  at  an  aggregate  cost  of 
3,200/.,  on  the  Ravenhead  Copper  Works,  which  were 
required  by  the  lessees,  and  the  annual  rent  thereof  had 
been  augmented  thereby. 

The  dwellinghouse  and  farm  buildings  and  out* 
houses  on  the  Low  Row  estate  were  in  a  very  dilapidated 
and  uninhabitable  condition  at  the  death  of  the  testa- 
trix, who  had  intended  to  build  the  same,  and  the  Plain- 
tiff had  since  her  death,  out  of  his  own  moneys  and  at 

an 
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an  outiay  of  2y500/.|  caused  them  to  be  rebailt  in  a 
proper  and  substantial  manner. 

Parts  of  the  residuary  real  estate  of  the  testatrix  were, 
at  her  death  and  until  lately,  from  want  of  proper  drain- 
ing, in  a  marshy  condition  and  required  to  be  properly 
drained,  and  the  Plaintiff  had,  out  of  his  own  moneys, 
expended  a  sum  of  700Z.  in  draining  them. 

Until  recently,  there  had  been  no  opportunity  of 
effecting  a  sale  of  the .  Aroa  estate,  although  the 
same  had  been  duly  offered  for  sale  by  public  auction. 
This  estate  had  been,  for  many  years  past,  wholly  un- 
productive, and  the  working  of  the  mines  thereunder 
has  been  a  losing  concern,  but  inasmuch  as  by  the  laws 
of  Columbia  the  said  estate  would,  if  the  said  mines  had 
not  been  continually  worked,  have  been  subject  to 
^'denouncement/'  and  thereby  become  forfeited  to  the 
government,  the  testatrix,  during  her  lifetime,  paid 
annually  a  considerable  sum  towards  keeping  the  mines 
in  work,  and  the  estate  consequently  unforfeited,  and 
the  Plaintiff  had,  since  the  death  of  the  testatrix,  been 
obliged  to  continue  such  payments,  and  he  had  since 
the  death  of  the  testatrix,  paid  out  of  his  own  moneys, 
annually,  the  sum  of  900/.  towards  keeping  the  mines  in 
operation  and  the  estate  consequently  unforfeited.  An 
offer  to  purchase  this  estate  for  50,000/.  had  lately  been 
made,  which  the  parties  approved  of. 

It  was  stated,  that  all  these  different  outlays  would 
be  a  material  and  permanent  benefit  to  all  parties  inter- 
ested in  the  real  estate  of  the  testatrix. 

The  first  tenant  for  life  instituted  this  suit  against 
the  second  tenant  for  life  (who  had  no  issue  male)  and 
against  the  second  tenant  for  life,  the  first  tenant  in  tail 

in 
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in  esse  (an  infant)  and  the  new  trustees  of  the  will, 
praying  for  the  administration  of  the  estate^  and  an 
inquiry  whether  the  Plaintiff*8  outlay  was  for  the  per- 
manent benefit  of  all  parties  beneficially  interested  in 
the  testatrix's  residuary  real  estate,  and  that  the  amount 
of  the  expenditure  might  be  ascertained  and  paid  to 
the  Plaintiff  by  the  trustees,  out  of  the  testatrix's  resi- 
duary personal  estate. 

The  bill  stated,  that  no  opposition  was  inade  by  the 
adult  Defendants  t6  the  relief  prayed,  but  that  the 
trustees  declined  to  repay  the  Plaintiff  without  the  sanc- 
tion and  indemnity  of  the  Court. 

Mr.  Lloyd  and  Mr.  C.  M.  JRoupell^  for  the  Plaintiff, 
cited  Hibbert  v.  Cooke  (a) ;  Nairn  v.  Marjoribanks  (6) ; 
Caldecott  v.  Brown  (c) ;  Barrington's  Settlement  (d) ; 
Lombe  v.  Stoughton  (e). 

Mr.  Selwyn  and  Mr.  Surrage  for  the  second  tenant 
for  life  :  —Joliffe  v.  Twyford  (/) ;  Dunne  v.  Dunne  {g). 

Mr.  Freeman  for  other  Defendants. 

Mr.  Lloyd  in  reply.  » 


The  Master  of  the  Rolls. 

This  was  a  suit  instituted  by  a  tenant  for  life,  who       Feb.  14. 
had  been  in  possession  of  the  property  since  September^ 
1847,  seeking  to  throw  upon  the  inheritance  certain 

expenditure 

(fl)  1  Sim.  if  St.  552.  (e)  17  Sim.  84. 

(6)  3  Rtut,  582.  (/)  26  Bean.  227. 

(c)  2  Hart,  144.  {g)  3  Smale  Sf  Giff.  22;  7  De 

(dy  1  John.  4-  Hem.  142.  G.,  M.  4-  G.  207. 
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]862.  expenditure  which  he  had  been  at  with  respect  to  the 
property.  All  the  persons  who  may  be  interested  in  the 
inheritance  are  not  in  existence ;  but  Mr.  Selwyn^  who 
appeared  for  some  of  those  who  are,  called  my  attention 
to  the  principal  authorities  upon  the  subject,  which  I 
have  looked  at  since,  and  I  think,  that,  notwithstanding 
the  imperfect  representation,  I  may,  with  propriety,  de- 
cide this  question.  When  the  case  was  opened,  I  enter- 
tained considerable  difficulty  on  the  subject,  and  I 
stated,  that  if  I  directed  any  inquiry  at  all,  it  must  be 
entirely  without  prejudice  to  any  question  in  the  cause, 
thereby  intimating  that  the  Court  was  very  doubtful 
whether  anything  could  be  allowed.  It,  however,  ap- 
peared to  me,  that  it  was  not  a  proper  course  to  reserve 
the  consideration  of  whether  these  sums  ought  or  ought 
not  to  be  allowed  until  after  the  parties  had  been  put 
to  a  considerable  expense  in  ascertaining  the  amount 
laid  out  and  the  circumstances  under  which  it  had  been 
done.  I  therefore  thought  it  my  duty  to  consider,  whe- 
ther, if  all  the  facts  alleged  were  proved,  I  should  allow 
the  Plaintiff  anything. 

I  am  satisfied  that  I  can  allow  nothing  for  the  conser- 
vatory or  vinery,  and  I  can  allow  nothing  for  rebuilding 
the  farmhoyse  on  the  Low  Row  estate.  In  fact,  I  shall 
allow  nothing  for  any  of  these  things,  with  the  single 
exception  of  the  Aroa  mine  and  completing  the  building 
of  the  mansion-house.  With  respect  to  all  the  rest, 
I  am  satisfied,  that  if  all  the  facts  were  proved,  I  could 
allow  nothing.  The  cases  are  very  clear  and  distinct 
upon  the  point,  and  the  latest  case  to  which  I  was 
referred  to,  Dunne  v.  Dunne  (a),  before  Vice-Chancellor 
Stuart  and  the  Lords  Justices,  is  quite  distinct  upon  the 
subject,  and  affirms  what  had  been  previously  stated  by 

Lord 
(a)  3  Smale  ^  Giff.  22 ;  7  De  Gex,  M.  4  G.  207. 
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Lord  Elflon  in  the  other  cases.    That  being  90,  I  cannot        1862. 
allow  any  of  these  sums  against  the  estate. 

Although  I  do  not  think  that  time  has  anything  to  do 
with  the  rights  in  this  case,  yet  it  is  material  to  consider 
the  great  delay  that  has  occurred  and  also  the  fitct  that 
the  expenditure  was  made  without  having  previously 
obtained  the  sanction  of  the  Court,  which,  undoubtedly 
in  all  cases  of  wards  and  guardians  is  generally  adopted* 
It  is  to  be  observed,  that  it  is  now  nearly  fifteen  years 
since  the  death  of  the  testatrix. 

With  respect  to  the  mansion  house  on  the  Floss  estate 
I  think  there  is  a  difierence.  A  house  had  been  begun 
by  the  testatrix  and  which  was  unfinished  at  her  death: 
what  was  to  be  done  with  it?  It  is  clear  that  she 
thought  that  the  estate  required  a  mansion,  for  she  had 
begun  to  build  one ;  it  is  also  perfectly  clear,  that  it 
could  not  be  permitted  to  remain  in  the  state  it  was  in 
at  her  death,  in  which  case  the  money  already  laid  out 
would  have  been  lost,  and  the  building  itself  would  fall 
into  ruin  and  become  an  unsightly  incumbrance  on  the 
estate.  It  ought,  therefore,  to  be  completed ;  and  con- 
sidering that  there  is  a  distinct  authority  for  this  in  the 
case  of  HibhoiTt  y.  Cooke  (a),  I  think  it  will  be  proper 
for  me  to  direct  a  reference  to  ascertain  whether  any- 
thing and  what  was  properly  expended,  by  which  I 
mean  for  the  benefit  of  the  inheritance,  in  the  com- 
pletion of  the  house  left  unfinished  by  the  testatrix 
upon  the  Fhus  estate ;  when  that  is  ascertained  I  shall 
deal  with  it. 

With  respect  to  the  Aroa  mine  it  is  stated  to  be  the 
law  of  Columbia  that  if  a  mine  is  not  worked  for  a 

certain 
(a)  l'5iin.  4-5/11.552. 
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1862.  certain  time,  it  is  ''denounced/'  and  thereupon  the 
owner  forfeits  the  whole  of  the  property,  and  the  govern- 
ment takes  possession  of  it.  In  consequence  of  this,  a 
considerable  sum  of  money  has  been  laid  out  every  year 
in  supporting  the  mine  and  making  such  works  as  were 
necessary  to  prevent  a  "  denouncement"  of  the  property, 
and  those  sums  seem  to  have  been  very  considerable, 
amounting  in  some  years  to  as  much  as  900/.  But  a 
most  beneficial  arrangement  seems  to  have  been  made 
now,  by  which  this  mine,  which  has  only  been  a 
burthen  hitherto,  has  been  contracted  to  be  sold  for  a 
sum  of  50,000/.  It  is  obvious  that  this  is  a  most 
extremely  beneficial  arrangement,  and,  as  it  cannot  be 
now  carried  into  effect  without  the  sanction  of  the  Court, 
I  shall  direct  a  general  reference  with  respect  to  the 
Aroa  mine,  to  ascertain  what  has  been  done  with 
respect  to  it  since  the  death  of  the  testatrix,  and  whether 
any  contract  has  been  entered  into  for  its  sale,  which  it 
would  be  proper  for  this  Court  to  confirm,  or  generally 
what  steps  should  be  taken  with  respect  to  that  property. 
I  shall  direct  this  inquiry  in  the  most  general  terms, 
and  when  this  case  comes  back  I  will  consider  whether 
it  was  not  for  the  benefit  of  the  inheritance  that  this 
sum  of  money  was  laid  out,  when  probably  I  shall  not 
consider  it  in  the  mere  light  of  a  burthen  that  fell  upon 
a  tenant  for  life,  like  a  rent  charge  or  an  annuity  charged 
upon  it,  to  be  kept  down  by  him,  but  rather  in  the  light 
of  acts  done  to  preserve  the  property  from  destruction, 
involving  an  outlay  in  respect  of  which  either  the  whole 
outlay  itself,  or  a  considerable  portion  of  it,  ought  to  be 
allowed  to  him.  I  will  therefore  direct  a  reference  upon 
thode  two  subjects  alone. 
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SICHEL  V.  MOSENTHAL. 

Jan.  13,  14. 
rilHlS  cause  came  on  upon  demurrer.  The  case  stated  The  Defend- 
A      by  the  bill  was  as  follows:-  J^erlS^^ 

The  three  Plaintiffs  carried  on  business  in  partnership  "^"piJinj'^^^^ 
as  commission  merchants  vX  Manchester  ^lhA  Bradford,  on  a  Future  day, 
In  July,  1861,  the  Plaintiffs  agreed  with  the  Defendant  f„"g  trdoL^'to 
Mosenthal  that  he  should  join  their  firm  as  a  partner  l«nd  them 
therein,  and  accordingly,  with  the  view  of  forming  a  new  two  yean.  He 

partnership  between  the  Plaintiffs  and  the  Defendant,  Jjj*^®*^  *?.^°  ■®* 
•^  "^  To  a  bill  for 

articles  of  agreement  were  drawn  up  and  signed  by  the  specific  per- 
Plaintiffs  and  Defendant.    These  articles  were   dated  [^™^^^ent 

the  8th  of  Juli/f  1861,  and  were  to  the  following  effect : —  a  general  de- 
murrer was 

"Agreement  for  partnership  between  Julius  Mosenthal^     ^'^ 

now  of  Paris  J  late  of  the  Cape  of  Good  Hope^  and 

Sichel  Alexander  ^  Co.  of  Manchester  and  Brad- 

fordf  in  Englandy  represented  by  Julius  Sichel. 

**  Julias  Mosenthal  ]om%  the  present  partners  of  Sichel 
Alexander  ^  Co.  on  the  1st  of  September  next.  The 
firm,  from  the  day  of  Mr.  Julius  Mosenthal  joining  it,  to 
be  styled  *  Sichel,  Mosenthal  §r  Co*  at  Manchester  and 
Bradford. 

'*  The  partnership  to  be  for  the  term  of  five  or  seven 
years  as  may  be  decided  when  Mr.  Mosenthal  comes  to 
Manchester. 

''  Proper  partnership  deeds  to  be  drawn  up  and  to 
provide  for  the  following  clauses :  an  arbitration  clause ; 
an  accommodation  bill  clause;  usual  death  clause;  clause 
against  any  of  the  partners  speculating  in  shares  or 
pledging   the   firm's  credit,   except  for  the  legitimate 

business 
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business  of  the  firm;  clause  as  to  partners' drawings; 
and  such  other  clauses  as  the  solicitors  may  consider  ad- 
visable, 

**  Julius  Mosenthal  to  pay  into  the  business  on  joining 
it  the  sum  of  5,000/.,  and  will  cause  a  further  sum  of 
10,000/.  to  be  paid  in  by  his  wife's  trustees  at  such  dates 
as  may  be  agreed  upon." 

After  some  other  provisions  the  articles  proceeded  as 
follows : — 

''On  the  1st  of  September  of  this  year,  the  present 
partners  of  the  firm  of  Sichel,  Alexander  ^  Co.  are  to 
be  prepared  and  to  have  completed  all  the  conditions 
which  they  have  by  this  agreement  undertaken,  or  should 
they  fail  in  so  doing,  they  hereby  agree  to  pay  to  Julius 
Mosenthal  the  sum  of  fifteen  hundred  pounds,  as  com- 
puted and  assessed  damages,  by  their  acceptances,  half 
at  three  and  half  at  six  months  from  that  date. 

**  Should,  on  the  other  hand,  Julius  Mosenthal  fail,  on 
that  day  (the  1st  of  September^  1861),  to  carry  out  his 
part  of  the  agreement,  he  is  bound,  and  hereby  agrees 
to  do  so,  to  pay,  on  the  request  of  Julius  Sichel,  to  the 
firm  of  Sichel,  Alexander  §r  Co.  the  sum  of  6,000/. ;  to 
remain  with  them,  as  a  fixed  loan  and  credit  to  that 
firm  for  the  space  of  two  years,  receiving  from  Sichel, 
Alexander  ^  Co.  interest  at  the  rate  of  five  per  cent, 
per  annum,  and  a  commission  of  two  and  a  half  per 
cent,  for  every  twelve  months,  taking  Sichel,  Alexander 
6s  Co.'s  acceptances  or  promissory  notes  for  the  amount." 

The  Defendant,  on  account  of  ill  health,  expressed  a 
reluctance  to  perform  his  engagement,  and  on  the  16th 
of  September,  1861,  he  had  neither  joined  the  firm  nor 
advanced  the  5,000/.    Applications  were  made  to  him 

for 
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for  the  5fl00L,  a  correspondence  ensued,  which  it  is        1862. 
unnecessary  to  set  out|  and  the  firm  drew  on  him  for 
the  amount.    The  bill  then  alleged  as  follows : — 

^'  The  Defendant  has  not  answered  either  of  the  last- 
mentioned  letters,  and  has  not  accepted  the  draft  for 
5,000/.,  and  he  refuses  to  advance  the  6,000/.,  and  to 
permit  the  same  to  remain  with  the  Plaintiffs*  firm  as  a 
fixed  loan  for  the  space  of  two  years  from  the  1st  Sep- 
iember,  1861.  The  Plaintiffs  were  fully  prepared,  on 
the  1st  of  September,  1861,  to  have  completed  all  the 
conditions  which  they  had,  by  the  agreement  of  tlie  8th 
July,  1861,  undertaken. 

*'  The  Defendant  is  a  man  of  very  considerable  means, 
and  it  is  essential  to  the  Plaintiffs  and  to  the  success  of 
their  firm  that  the  Defendant  should  not  withdraw  from 
the  agreement,  and  it  is  impossible  to  estimate,  at  law, 
the  damages  which  the  Plaintiffs  would  ^incur  by  the 
Defendant  refusing  to  become  a  partner  in  their  firm 
and  to  make  the  advance  of  5,000/.  according  to  the 
agreement." 

The  bill  prayed  as  follows : — 

•*  That  the  Defendant  may  be  decreed  specifically  to 
perform  the  agreement  of  the  8th  of  July,  1861,  so  far 
as  regards  the  sum  of  5,000/.,  the  Plaintiffs  being 
willing  and  hereby  offering  to  perform  the  same  on 
their  part. 

"  That  the  Defendant  may  be  decreed  to  pay  to  the 
Plaintiffs,  on  a  short  day  to  be  named  by  this  honorable 
Court,  the  sum  of  5,000/.,  and  that  it  may  be  declared 
that  the  Plaintiffs  are  entitled  to  retain  the  same  for  the 
period  of  two  years  from  the  time  of  such  payment,  on 
their  paying  interest  for  the  same  to  the  Defendant  at 
the  rate  of  5/.  per  cent  per  annum,  and  a  commission 

of 
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of  2}  per  cent,  for  every  twelve  months,  the  Plaintiflb 
being  willing  and  hereby  offering  to  give  their  ac- 
ceptances or  promissory  notes  for  the  amoant  to  the 


MoBEMTHAL.    Defendant/^ 


To  this  bill  the  Defendant  filed  a  general  demurrer 
for  want  of  equity,  and  on  the  ground  that  the  Court 
had  no  jurisdiction. 

Mr.  Selwyn  and  Mr.  F,  O.  Haynes^  in  support  of  the 
demurrer.  First,  the  contract  is  too  vague  to  be  en- 
forced. The  period  for  which  the  partnership  is  to 
last  is  not  determined,  it  is  to  be  for  ''  five  or  seven 
years,  as  may  be  decided."  The  partnership  deed  is  to 
contain,  besides  the  specified  clauses,  ''such  other 
clauses  as  the  solicitors  may  consider  advisable,"  and 
the  wife's  trustees  are  to  pay  in  10,000/.  **  at  such  dates 
as  may  be  agreed  upon."  The  Court  has  no  means  of 
determining  these  matters,  which  are  left  open  for  sub- 
sequent arrangement  between  the  parties  themselves. 

Secondly,  the  relief  asked  is  a  mere  money  demand 
or  the  enforcement  of  a  penalty,  as  to  which  the  Court 
has  no  jurisdiction;  Brough  v.  Oddy{a).  It  could  not 
compel  the  Plaintiffs  to  borrow  the  money,  as  was 
decided  in  Rogers  v.  Challis{b);  and,  conversely,  it 
could  not  compel  the  Defendant  to  lend  it;  Flight  v, 
Bolland  (c).  This  is  a  matter  in  which  the  remedy,  if 
any,  is  at  law. 

Mr.  W.  F.  Robinson  in  support  of  the  bill.  There  is 
no  such  vagueness  in  this  contract  as  to  prevent  its  en- 
forcement.    A  partnership  for  five  or  seven  years  is  at 

least 

(a)  1    Buu.   i   MyL  55;    ]  (b)  27  fieav.  175. 

Tarn.  215.  (c)  4  Rutt.  298,  301. 
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least  good   for  five,  and  the  Court  will  enforce  an 
agreement  for  a  partnership ;  England  v.  Curling  (a). 


SiCUEL 


V. 

The  ''other  clauses'*  referred   to   meant  the   usual    MosBNTBAt, 
clauses,  and  all  this  is  a  mere  matter  of  conveyancing ; 
and  the  stipulation  as  to  the  advance  of  the  10,000/.  is 
not  of  the  essence  of  the  contract.    Even  if  there  had 
originally  been  any  vagQeness,  it  has  now  been  removed. 

It  would  be  impossible  to  estimate  the  damages  sus- 
tained by  the  firm  by  the  default  of  the  Defendant,  and  to 
avoid  that  difficulty,  the  agreement  stipulates  that,  in 
lieu  of  damages,  5,000/.  shall  be  advanced  them  for  two 
years.  The  Court  could  have  enforced  the  agreement 
in  all  its  parts,  and  there  is  no  reason  for  its  refusing  to 
enforce  that  which  alone  remains  to  be  performed. 
There  is  a  distinction  between  compelling  one  to  borrow 
and  to  lend.  The  loss  to  the  Plaintiffs  cannot  be  cor- 
rectly estimated  in  damages  when  the  calculation  must 
proceed  on  conjecture;  AdderUy  v.  Dixon  (5);  and  this 
is  the  proper  forum. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  this  demurrer  must  be  allowed. 
I  do  not  think  the  question  arises  here  whether  this 
Court  would  specifically  enforce  this  contract  if  the  two 
last  clauses  had  been  omitted ;  but  I  entertain  con- 
siderable doubts  whether  it  would  have  done  so. 

England  v.  Curling  (c)  was  a  case  of  this  description : 
— Three  persons  entered  into  an  agreement  for  a  part- 
nership for  seven,  ten  or  fourteen  years,  and  had  carried 
it  on  for  eleven  years ;  one  of  them  thought  he  was  at 
liberty  to  turn  another  out ;  but  the  Court  considered 

that 

(a)  8  Bern,  129.  (c)  8  Betiv.  129. 

ip)  1  Sim.  if  Si.  607. 
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that  the  question  was,  not  what  the  terms  were  on 
which  the  partnership  had  been  originally  founded,  but 
the  terms  by  which  the  parties  had  bound  themselves 
by  acting  together  as  partners.  The  case  would  have 
been  very  different  if  it  had  been  a  bill  for  the  specific 
performance  of  an  agreement  for  a  partnership  which 
had  never  been  acted  on. 

If  the  Plaintiffs  were  to  say,  this  partnership  shall 
last  only  five  years,  but  the  Defendant,  thinking  the 
nature  of  the  business  to  be  such  that  it  could  not  be 
worked  at  a  profit  for  so  short  a  period,  insisted  on  the 
duration  of  the  partnership  being  not  less  than  seven 
years,  which  of  the  periods  is  the  Court  to  take  ?  It 
would  find  itself  in  very  great  difficulty  on  settling 
the  articles  under  a  decree  for  specific  performance. 
Again,  how  would  the  Court  deal  with  the  clause 
by  which  the  Defendant  says,  **  he  will  cause  a  further 
sum  of  10,000/.  to  be  paid  in  by  his  wife's  trustees  at 
iBuch  dates  as  may  be  agreed  upon  ?"  What  dates  is 
the  Court  to  insert  ?  One  side  may  say  it  shall  be  paid 
immediately,  the  other  may  say  it  shall  be  paid  at  the 
end  of  five  years,  or  by  annual  instalments  of  a  thousand 
pounds.  How  can  the  Court  determine  this  question  ? 
and  yet  it  would  be  impossible  to  omit  this  stipulation, 
and  equally  impossible  for  the  Plaintiffs  to  enforce  the 
contract,  without  producing  the  10,000/.,  because  the 
Defendant  might  reasonably  say, — **  I  entered  into  this 
agreement  on  the  faith  of  your  bringing  this  10,000/. 
as  capital  into  the  partnership." 

Assuming  the  first  part  of  the  agreement  could  be 
specifically  enforced,  still  there  is  this  clause : — that  if 
the  Defendant  fails  to  carry  out  his  part  of  the  agree- 
ment he  will  lend  the  firm  6,000/.  He  has  failed  to 
do  so,  and   the   remaining  question   is,  whether  this 

clause 
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clause  can  be  enforced.  The  agreement  is  to  this  1862. 
effect : — A,  says  I  agree  to  join  B.  in  partnership,  and 
if  I  fail  in  that  I  agree  to  lend  him  5,000/.  at  five  per 
cent.  What  mutuality  is  there  in  this  ?  The  Defendant 
might  say  I  am  ready  to  lend  you  the  money  at  five  per 
cent.,  by  which  I  may  derive  considerable  profit;  while 
the  Plaintiffs  might  say  *'yoa  would  not  join  our  firm, 
and  we  will  not  take  your  money/'  Could  the  De- 
fendant file  a  bill  to  compel  the  Plaintiffs  to  take  the 
money  ?  I  am  of  opinion  he  could  not ;  if  so^  this  is  an 
agreement  without  any  consideration  for  it 

It  is  true  that  great  loss  may  have  been  sustained  by 
the  Plaintiffs  by  the  refusal  of  the  Defendant  to  per- 
form his  agreement.  They  may  have  taken  offices, 
engaged  clerks  and  purchased  goods  for  carrying  on 
the  business  upon  the  faith  of  the  Defendant's  promise 
to  join,  or  lend  10,000/.  to,  them,  but  if  so,  an  action  at 
law  and  a  jury  must  ascertain  the  amount  of  damage. 

It  would  be  quite  new  to  me  to  hear  that  this  Court 
could  specifically  enforce  a  contract  to  lend  money,  and 
as  to  compelling  a  person  to  borrow  money  according  to 
his  agreement,  that  was  the  point  which  I  decided  in 
Rogers  v.  Challis  (a).  If  this  were  a  case  for  recovering 
liquidated  damages,  the  Plaintiffs  could  not  come  to  this 
Court  for  that  purpose,  because  they  might  recover  the 
amount  by  an  action  at  law.  It  may  be  true  that  it 
is  not  a  very  easy  matter  to  ascertain  the  amount  of 
damage  sustained  by  the  Plaintiffs  in  this  case,  but  that 
is  the  proper  duty  of  the  jury. 

I  approve  of  the  mode  of  raising  the  question  by 
demurrer,  instead  of  allowing  the  case  to  come  to  a 
hearing,  but  the  Plaintiff  fails,  and  I  think  the  demurrer 
must  be  allowed  on  the  usual  terms, 
(fl)  27  Beov.  175. 
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1862. 


Tth.  11, 15. 

A  suit  was  in- 
stituted by  A, 
against  B. 
founded  on  an 
alleged  agree- 
ment signed  by 
B*s  tentator. 
A,  being  or- 
dered to  pro- 
duce, on  oath, 
all  documents 
in  his  posset- 
sion,  and  being 
unable  to  find 
the  agreement, 
induced  B., 
without  stating 
this  inability, 
and  in  the  ab- 
sence of  his 
solicitor,  to 
compromise 
the  suiL     B. 
filed  a  bill  to 
set  aside  the 
compromise, 
and  A.  being 
still  unable  to 
produce  the 
alleged  agree- 
ment, and 
there  being  no 
secondary 
proof  of  its 
ever  having 
existed,  except 
the  testimony 
of  A.  and  his 
wife,  the  Court 
set  aside  the 
compromise. 


o 


COOKE  V.  GREVES  and  Wife. 

N  (he  2l8t  of  July,  1840,  the  Defendant  Oreves 
married  Selina  the  daughter  of  Thomas  Cooke. 


Thomas  Cooke  died  on  the  Slst  of  March^  1860, 
having  demised  and  bequeathed  all  his  real  and  per- 
sonal estate  to  the  Plaintiff  Henry  Cooke,  his  only  son. 
The  testator  left  two  other  children,  viz.  Mrs.  Greves 
and  Mrs.  Middleton.  In  June,  1860,  Mr.  and  Mrs. 
Greves  exhibited  their  bill  in  the  Court  against  Henry 
Cooke,  thereby  stating  that  the  testator,  TTiomas  Cooke, 
made  and  signed  an  agreement  in  writing  dated  the 
18th  day  of  July,  1840,  which,  in  the  bill,  was  alleged 
to  have  been  addressed  to  the  said  John  Edward  Henry 
Greves,  and  to  have  been  in  the  words  or  figures  or  to 
the  purport  or  effect  following,  viz. :  'Mn  consideration 
of  your  intended  marriage  with  my  daughter  Selina 
Cooke,  and  of  my  natural  love  and  affection  for  her,  I 
hereby  promise  and  agree  with  you,  that  after  the  same 
marriage,  you  and  my  said  daughter  Selina  shall  have 
an  equal  share  with  the  rest  of  my  children,  after  my 
death,  of  all  my  property  real  and  personal  for  ever; 
and  I  charge  all  my  real  and  personal  estate  which  I 
am  now  and  shall  die  possessed  of  with  the  payment  or 
satisfaction  of  such  equal  share  to  you  and  her  accord- 
ingly.    Witness  my  hand  this  18th  day  of  July,  1840. 

"  Thomas  Cooke. 
" To  Mr.  J.  E.  H.  Greves,  solicitor,  Leamington*' 


Henry  Cooke  put  in  his  answer  in  that  suit,  stating 
that  he  did  not  believe  tliat  any  such  agreement  had 

been 


Cooke 
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been  made  or  signed.  On  the  20th  of  December,  I860, 
the  usual  order  was  made^  that  Mr.  and  Mrs.  Oreves 
should  make  the  usual  affidavit  as  to  documents  in  their 
possession,  and  produce  them.  ^/wt* 

They  were  unable  to  find  the  agreement,  and  did  not 
comply  with  the  order,  but  Mr.  Greves,  who  was  him- 
self a  solicitor,  went,  on  the  3rd  of  January,  1861,  to 
Henry  Cooke's  house,  and  in  the  absence  of  his  solicitor, 
proposed  terms  of  compromise.  Mr.  and  Mrs.  Oreves 
again  went  to  Henry  Cooke  on  the  8th  of  January, 
1861,  and  induced  him,  in  the  absence  of  his  solicitor, 
to  sign  a  paper  compromising  the  suit,  and  establishing 
the  agreement  as  stated  in  the  bill. 

In  February,  1861,  Henry  Cooke  instituted  this  suit, 
stating  that  he  had  trusted  to  the  representation  of 
Oreves  as  to  the  existence  of  the  agreement ;  but  that, 
in  fact,  no  such  agreement  ever  existed,  as  Mr.  and  Mrs. 
Oreves  well  knew  when  Mr.  Oreves  induced  the  Plain- 
tiff to  sign  the  memorandum  of  the  8th'day  of  January, 
1861,  and  so  it  would  appear,  if  the  Defendant  would 
produce  the  alleged  agreement  of  the  18th  day  of  July, 
1840,  as  the  Plaintiff  charged  he  ought  to  do,  but  Mr. 
•Oreves,  although  frequently  applied  to,  by  and  on  behalf 
of  the  Plaintiff,  to  produce  the  agreement,  had  always 
refused  and  still  refused  to  produce  the  same. 

The  bill  prayed,  that  it  might  be  declared  that  the 
memorandum  of  the  8th  day  of  January,  1861,  was 
not  binding  upon  the  Plaintiff,  and  that  it  might  be 
rescinded  and  set  aside  and  delivered  up  to  be  can^ 
celled. 

The  Defendants  were  unable  to  produce  the  alleged 
agreement  of  1840,  and  they  said  it  was  lost  or  mislaid. 

There 
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There  was  no  evidence  of  its  existence  except  the  tesU* 
mony  of  the  Defendants  themselves. 

Mr.  Selwyn  and  Mr.  De  Oex  for  the  Plaintiff. 

Mr.  Baggalay  and  Mr.  8.  Smith  for  the  Defendants. 


The  Master  of  the  Rolls. 

Feb.  15.  This  is  a  case  of  a  very  singular  character ;  it  is  a 

suit  to  set  aside  an  agreement  to  compromise  a  former 
suit. 

That  suit  was  of  this  description  :<-'the  Plaintiffs  in 
that  suit  alleged,  that  on  the  treaty  of  marriage  between 
them,  the  father  of  the  female  Plaintiff  had  executed 
an  agreement,  by  which  the  Plaintiffs  were  to  take  an 
equal  share,  with  the  rest  of  the  father  s  children,  of  all 
his  real  and  pertonal  estate,  and  they  sought  to  obtain 
the  specific  performance  of  that  agreement.  The  alleged 
agreement  was  said  to  have  been  executed  in  July,  1840. 
Thomas  Cooke,  the  father,  died  in  March,  1860,  and  the 
bill  was  filed  in  June,  1860.  In  December  of  that  year 
the  Plaintiffs  in  that  suit,  who  are  the  Defendants  in 
this,  were  ordered  to  produce  all  documents  in  their 
possession,  but  before  they  had  complied  with  the  order, 
the  Defendant  in  that  suit,  who  is  the  present  Plaintiff, 
entered  into  a  treaty  fcur  a  compromise,  which  was  effected 
in  January,  1861.  Now,  being  dissatisfied,  he  has  filed 
this  bill  to  set  aside  that  compromise. 


j  In  ordinary  circumstances  such  a  compromise  would 

be  good,  although  done  in  a  very  irregular  manner,  and 

I  in  the  absence  of  the  Plaintiff's  solicitor,  which  is  alto- 

I  gether 
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gether  wrong.  But  the  cane  suggested  by  Cooke  is,  1862. 
that  the  whole  claim  of  Oreves  was  fictitious;  that  the 
alleged  agreement  never  had  any  existence,  and  that 
the  assertion  of  its  existence  was  a  means  by  which  a 
pressure  might  be  put  upon  Cooke  to  induce  him,  in 
that  belief,  and  in  the  desire  to  avoid  expense,  to  enter 
into  this  agreement  to  compromise  the  suit  The  sin- 
gularity, and,  indeed,  if  the  Plaintiff  is  right,  the  in- 
genuity of  the  compromise,  consists  in  this: — that  it 
dispenses  with  the  necessity  of  proving  the  first  agree- 
ment Assuming  the  second  agreement  to  be  valid  in 
its  terms  and  entered  into  for  a  good  consideration,  it 
might  be  specifically  enforced  without  the  first  agree- 
ment  being  proved  or  ever  coming  into  question.  In 
fact,  if  the  Plaintiff  is  right,  the  great  object  and  aim 
of  the  second  agreement  was,  to  dispense  with  the  ne- 
cessity of  proving  the  first  agreement  If  the  Defend- 
ant Greves  is  right,  the  whole  object  of  the  second  agree- 
ment was  to  avoid  useless  expense,  which  must  all  have 
fallen  on  Cooke,  the  Defendant  to  the  first  suit 

Another  singularity  in  the  case,  on  the  part  of  the 
Defendant  Greves,  is,  that  except  himself  and  his  wife, 
no  one  has  ever  seen  this  agreement,  and  that  when  an 
order  was  made  to  produce  it,  which  was  essential  to 
establish  the  bona  fides  of  the  Defendant's  case,  the 
agreement  is  not  forthcoming,  but  is  mislaid. 

It  is  well  and  powerfully  argued  by  Mr.  Baggalay, 
that  assuming  the  Defendant's  case  to  be  true,  he  has 
done  all  that  he  could  do,  and  that  it  is  not  the  practice 
of  this  Court,  on  a  mere  presumption  of  circumstances, 
to  impute  wilful  and  deliberate  perjury  to  two  persons  of 
respectability  and  station.  This  is  undoubtedly  true. 
But  this  necessity  arises  from  the  imperfection  of  human 
afiairs  and  the  nature  of  things,  and,  above  all,  the  im- 
perfection 
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1862.  perfection  of  human  testimony^  which  is  so  often  when 
bond  fide  and  honest,  completely  erroneous  and  mis- 
taken.    It  IS  necessary  that  certain  rules   should   be 

Greybs  established  and  adhered  to,  which  though  only  formed 
to  prevent  fraud  may,  in  their  operation,  occasionally 
involve  persons  of  respectability  and  honesty  in  the  im- 
possibility of  obtaining  their  just  rights. 

An  instance  of  this  description  is  to  be  found  in  a 
case  of  not  unfrequent  occurrence  :  a  Plaintiff  seeks  the 
specific  performance  of  an  agreement  entered  into  be- 
tween himself  and  the  Defendant.  The  Defendant 
denies  the  existence  of  the  agreement;  the  Plaintiff 
cannot  obtain  the  relief  he  asks  without  proving  the 
existence  of  that  agreement.  It  may  be,  in  several 
cases  it  certainly  is  true,  that  the  agreement  was  exe- 
cuted and  lost,  but  the  fate  of  the  Plaintiff,  and  the 
result  to  him  must  be  the  same  in  both  cases.  Between 
the  honest  and  the  ^dishonest  one  the  Court  has  no 
means  of  distinguishing,  and  consequently  if  the  Plain- 
tiff, in  the  case  supposed,  can  give  no  evidence  of  the 
agreement,  and  if  the  agreement  is  wholly  denied  by  the 
Defendant,  the  Plaintiff  fails,  though  there  was  an  agree- 
ment, which  was  lost,  the  Court  being  compelled,  not 
to  give  credit  to  the  Defendant,  but  to  throw  the  bur- 
then of  the  proof  upon  the  Plaintiff. 

This  actual  case  seems  to  have  arisen  in  the  suit  of 
Greves  and  Cooke.  The  agreement  on  which  the  whole 
rests  is  not  forthcoming  and  cannot  be  proved ;  while  it 
was  in  that  state,  when  an  order  had  been  made  on  the 
present  Defendant  (the  Plaintiff  in  that  suit)  to  produce 
the  agreement,  without  which  the  case  was  at  an  end, 
the  Defendant,  according  to  his  own  story,  looks  for  the 
agreement  in  every  possible  place  in  vain,  and  being 
wholly  unable  to  find  it,  he^  induces  the  Defendant  to 

that 
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that  suit  (the  present  Plaintiff)  to  enter  into  the  agree-        1862. 

ment  to  compromise  the  suit,  having  all  the  benefit  of  it 

on  his  own  side,  without  the  knowledge  of  the  solicitor 

of  Cooke,  and  through  the  instrumentality  of  relations       G»evb« 

who  naturally  believed  the  statements  of  Mr.  Greves  to 

be  correct,  who  could   not  doubt  the  validity  of  his 

claim,  and  who  were  naturally  anxious  to  prevent  the 

further  multiplication  of  costs.    Mr.  Greves  leaves  Cooke 

in  the  belief  that  the  agreement  was  producible  and 

proveable :  he  says  nothing  to  remove  that  impression, 

and  he  gives  him  no  advantage  under  the  agreement^ 

except  saving  him  from  the  payment  of  the  costs  of 

that  suit. 

And  what  is  still  more  singular,  up  to  this  time, 
upwards  of  a  year  afterwards,  the  first  agreement  is  not 
yet  produced,  and  cannot  be  produced,  although  it  is 
said  to  have  been  forthcoming  a  few  days  after  the 
second  agreement  had  been  signed.  So  little  care  did 
the  Defendant  Mr.  Greves  take  of  a  document  of  most 
vital  importance  to  him,  and  upon  the  fate  of  which 
both  suits  depends. 

As  I  have  already  said,  if  the  first  agreement  never 
had  any  existence,  I  must  direct  the  second  agreement 
to  be  cancelled.  I  am  compelled  to  act,  iQ  the  absence 
of  proof,  as  if  this  were  so,  and  consequently  I  must 
direct  the  second  agreement  to  be  delivered  up  to  be 
cancelled ;  but  I  shall  make  the  costs  of  this  suit  costs 
in  the  cause  of  Greves  v.  Cooke,  which  may  proceed. 
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TYSON  V.  JACKSON. 

2Vo».  22. 
An  executor,       TORN  William  Cornell^  by  his  will,  bequeathed  to 

in  hisresiduw  ^     jh^  five  eldest  children  of  his  daughter  Jesse  King, 
account,  stated  ^  .  .        .     f 

that  he  had       then  living,  the  sum  of  200/.  a  piece,  to  be  paid  within 

traBt°the'°       ^'^  months  after  the  death  of  the  testator's  wife  Mary 

amount  of        Cornell,    And  he  directed  that  in  case  any  of  the  five 

HeaKerv^dfl'  children  of  Jesse  King  and  William  King  should  die 

paid  over  Ae     before  they  should  attain  the  age  of  twenty-one  years, 

.that  the  exe-  '  the  legacy  of  him,  her  or  them  so  dying  should  sink 

stltuted  him^**"  '"*^  ^^^  residue  of  his  personal  estate. 

self  a  trustee 

that  his remSly      '^^^  testator  died  in  1832,  and  his  will  was  proved  by 

for  recovery      fefg  executor  Timothy  Richard  Holmes.    The  testator's 

was  not  barred      . 

by  the  Statute   widow  died  in  1834. 

of  Limitations 

or  the  lapse  of 

time.    Held^        Mira  Ella  King,  one  of  the  five  children  of  the  tes- 

feeal  pwronal  ^^^^*^  daughter,  was  entitled  to  one  of  the  legacies  of 

representatives  200/.     She  was  an  infant  at  the  testator's  death ;   she 

was  not  a  ne-  married  Clark  in  1 844,  and  afterwards  attained  twenty- 

cessary  party  one  in  1848. 

to  a  suit  to 

recover  the 

legacy  against       j^  j„^^  J 835,  Mr.  Holmes,  the  executor,  signed  and 

the  asseU  of  ,  ,      '  /  ,  '     ° 

the  executor,     passed  his  residuary  account,  in  which  he  stated  that  he 

io^2lfiome,  *^  retained  in  trust,  on  the  23rd  of  June,  1835,  the 

assigned  the      sum  of  1,000/.  for  the  five  legatees  (mentioning  them), 

legacy  for  less 

than  it  was  ^"^ 

worth  to  the 

Plaintiff^  who  bought  it  for  the  purpose  of  enforcing  payment  by  suit.     Held,  that  this 

did  not  amount  to  champerty  or  maintenance. 


Dates. 


1832.  Death  of  testator. 
1835.  Residuary  account 


Nov.  1840.  Interest  paid  to  death  of 

executor. 
Mar,  1860.  Bill  filed. 
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oat  of  the  personal  estate  above  mentioned.    He  then        1861. 
paid  over  the  residue  to  the  residuary  legatee. 

Mr.  Holmes,  the  executor,  died  in  November,  1840| 
having  down  to  his  death  paid  the  interest  on  Mira 
Ella  Clark's  legacy.  In  1858,  Mira  Ella  Clark  and 
her  husband  assigned  their  legacy  of  200/.  to  the 
PlaintifTi  who,  in  March,  1860,  instituted  this  suit 
against  the  executor  of  Holmes,  praying  a  declaration 
that  Holmes  was  a  trustee  of  the  legacy  of  200/.  Tor 
Mira  Ella  Clark,  and  for  payment  of  the  amount. 

Mr.  Folleti  and  Mr.  G.  Hastings,  for  the  Plaintiff, 
argued  that  a  trust  had  been  duly  declared  by  the  exe- 
cutor in  favour  of  the  legatee,  and  that  thereby  and  by 
the  payment  of  interest  the  defence  of  the  Statute  of 
Limitations  and  of  the  lapse  of  time  were  unavailing ; 
3  &  4  Will.  4,  c.  27,  s.  39;  Phillipo  v.  Munnings  {a) ; 
and  see  Ex  parte  Dover  (&). 

Mr.  Selwyn  and  Mr.  Elder  ton,  for  the  Defendant, 
argued  that  the  Plaintiff  was  barred  by  lapse  of  time 
and  laches,  the  title  having  accrued  in  1848,  and  that 
the  account  rendered  to  the  Legacy  Duty  Office  being  a 
matter  between  other  persons,  and  made  for  another 
object,  did  not  convert  the  executor  into  a  trustee; 
secondly,  that  the  legal  personal  representative  of  the 
testator  was  a  necessary  party ;  and,  thirdly,  that  the 
sale  to  the  Plaintiff  to  enable  him  to  sue  amounted 
to  champerty  and  maintenance. 

The  Master  of  the  Rolls. 

I  think  the  decree  in  this  case  is  a  matter  of  course. 
The  testator  died  in  1832  ;  he  bequeathed  five  legacies 

of 
(a)  2  Mtfl.  4-  Cr,  309.  (6)  5  Sim,  500. 

cc2 
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1861.  of  2001,  each  to  his  grandchildren,  one  of  them  being 
given  to  Mira  Ella  Clark.  In  1858  she  and  her  has- 
band  assigned  it  to  the  Plaintiff,  who  now  requires  pay- 
ment ;  and,  if  there  is  no  bar  by  lapse  of  time,  it  would 
be  a  ^matter  of  course  that  that  legacy  should  now  be 
paid.  It  appears  that  Holmes  alone  proved  the  will,  he 
got  in  all  the  assets,  h«  passed  his  residuary  account  at 
the  Stamp  Office,  and  paid  over  the  residue,  after  de- 
ducting the  duty,  to  the  residuary  legatee.  If  the  case 
stood  there,  could  the  executor,  apart  from  the  question 
of  time,  afterwards  dispute  the  right  of  legatee  to  receive 
the  legacy  ?  Could  he  require  the  legatee  to  take  an 
account  of  the  estate  or  to  go  against  the  residuary 
legatee  ?  It  is  clear,  when,  an  executor  retains  the 
money  for  payment  of  the  legacy,  that  he  becomes,  as 
in  the  case  of  P/iillipo  v.  Munnings  {a),  a  trustee  of 
that  particular  fund  or  sum  of  money  so  retained  dis- 
tinct from  his  character  of  executor.  It  is  as  distinct 
as  if  the  testator  had  directed  his  executor  to  pay  the 
legacy  over  to  A.  B,  in  trust  for  a  legatee,  and  it  had 
been  actually  paid  over;  A.  B.  would  then  be  a  trustee 
for  the  legatee.  So  here,  the  executor  who  has  retained 
that  sum  of  money  is  in  exactly  the  same  situation. 

But  it  does  not  end  there,  for  in  the  residuary  account 
which  the  executor  passed  in  July^  1835,  he  actually 
signed  a  document,  stating  that  he  had  ''  retained  in 
trust,  on  the  23rd  day  of  June,  1835,  the  sum  of  1,000/. 
for  the  five  legatees  (mentioning  them)  being  the  five  lega- 
cies, out  of  the  personal  estate  above  mentioned,  having 
first  allowed  or  paid  10/.  for  the  duty  thereof."  I  should 
be  overruling  Phillipo  v.  Munnings  and  all  similar 
cases,  if  I  held,  that  after  signing  this  document  stating 
that  he  was  a  trustee,  and  after  paying  over  the  balance 

to 
(d)  2  Myl,  i  Cr.  309, 
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to  the  residuary  legatee,  the  executor  was  not  a  trustee        1861. 
for  these  legatees. 

But  the  case  does  not  even  end  there,  for  the  executor 
pays  the  interest  upon  the  legacy  down  to  his  death  in 
November,  1840,  and  the  bill  is  filed  in  March,  1860, 
within  twenty  years.  But,  independently  of  this,  there 
is  a  distinct  and  clear  trust,  which  time  will  not  bar, 
and  upon  which  the  Statute  of  Limitations  has  no  effect 
at  all. 
• 

Then  this  objection  was  raised  : — you  have  not  the 
legal  personal  representative  of  the  original  testator 
here.  It  is  true  you  have  not,  but  I  think  it  would  be 
improper  to  bring  the  legal  personal  representative  of 
the  original  testator  before  the  Court,  if  Mr.  Holmes 
constituted  himself  a  trustee  for  the  Plaintiff's  assignor, 
which  I  am  of  opinion  he  did. 

Another  objection  raised  was  that  of  champerty  and 
maintenance.  The  case  is  this : — a  legatee  being  too  poor 
to  be  able  to  institute  a  suit,  and  being  unable  to  employ 
a  solicitor  for  the  purpose  of  obtaining  payment,  sells 
the  legacy  for  something  less  than  it  is  worth  to  a  per- 
son who  buys  it  for  the  purpose  of  instituting  a  suit  to 
enforce  payment.  It  really  does  not  bear  stating,  it  has 
no  sort  of  resemblance  to  maintenance  or  champerty. 

It  is  a  matter  of  course  to  declare  that  Mr.  Holmeis 
estate  is  liable  to  pay  the  amount,  and  there  must  be 
a  decree  against  his  assets  and  an  account  of  them,  if 
assets  be  not  admitted  by  his  representative. 
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REID  V.  REID. 

Jan.  14,  15. 

A  fund  was  T^^  ^^  indenture,  dated  in  181 1,  and  made  between 
in  trust  ^il.  "^  MiSB  Reid  of  the  one  part,  and  five  trustees 
for  life,  and  (Fergusson,  Clark,  H.  R.  Reid  (a  son  of  Mrs.  Reid  the 
chiidreo,  8od  widow),  Cunningltam  and  Mercer),  of  the  other  part, 
^  VM^*°^^  ^  Miss  Reid  assigned  to  the  trustees  a  promissory  note 
*<  if  then        '  of  the  East  India  Company  for  8,000  sicca  rupees,  upon 

!!i^offl?l"  ^"®'  ^  P^y  ^^^  ^^^^  interest  to  Miss  Reid  for  Ufa, 
death  before  and  after  her  decease  upon  certain  trusts  for  her  children 
"  the'saryiviDg  ("v^^ich  foiled) ;  and  in  case  Miss  Reid  should  die  with- 
<^^il^i^°"  ^  ^"^  leaving  lawful  issue  (which  happened)  then  as  to 
ceased  ho*-       4,000  sicca  rupees  in  trust  for  Mrs.  Anne  Reid,  the 

SbM  the  w^'  ^'^^^  ^^  •^^*"  ^^'  *^  '*^  ^^^"^*  ^^^  *°  *^^^  ^^  ^^^ 
▼iv'orship  had    decease  before  Miss  Reid,  the  daughter,  in  trust  for  all 

cTi'th  o7^.^*  and  every  the  surviving  child  and  children  of  Mrs.  Reid, 
The  trustees  the  widow,  by  John  Reid,  in  equal  shares  and   pro- 
of a  deed  had  /.      ,  !   ^    /^  ^  r    ,1        1. 
a  discretionary  portions,  and  in  the  event  of  the  decease  of  all  such 

power  of  dis-    children  as  aforesaid,  in  trust  for  the  executors,  adminis^ 

tnbution  over 

a  fund  amongst  trators  and  assigns  of  Mrs.  Reid,  the  widow.    And  as 

dren  whoin  *^  ^^^  remaining  trust  moneys,  upon  such  trusts  as 
default  took  Miss  Reid  should  appoint,  and  in  default  of  such 
were  originally  appointment,  in  trust  for  all  and  every  the  child  and 
five  trustees,  children  of  the  said  Mrs.  Reid  by  John  Iteid,  her 
one  of  whom      ,  i  i       •        i    •  t      i  t  i 

was  a  member  deceased  husband,  m  such  shares  and  proportions  as  the 

Afte**th^T*  th  '^^  trustees,  their  executors,  administrators  or  assigns 
of  the  sur-        should  consider  proper  or  expedient.     And  in  case  of  the 

thrleVew'tTO-  ^^^^^  ^^  ^"  ^"^^  ^*^''^  ^'^  Children,  then  in  trust  for  the 

tees  wereap.    executors  and  administrators  of  the  said  Mrs.  Reid. 

pointed  under 

a  power,  one  of  The 

whom  (^.)  was 

a  member  of  the  class.    These  three  apportioned  the  fund,  except  a  minute  portion, 

amongst  the  three  survivors  of  the  children  equally,  including  A,     HeU,  that  the 

appointment  of  three  trustees,  instead  of  five,  was  not  void,  and  secondly,  that  the 

appointment  of  the  fund  was  good. 
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The  indenture  contained  a  declaration,  that  in  case  1862. 
any  of  the  said  trustees  should  happen  to  die,  or  be 
desirous  to  be  discharged  from,  or  neglect  or  refuse  to 
act  in  the  trusts  thereby  created,  at  any  time  or  times 
before  the  same  should  be  finally  performed  or  deter- 
mined, then  it  should  and  might  be  lawful  to  and  for 
the  survivors  or  survivor  of  them,  and  the  executors, 
administrators  and  assigns  of  such  survivor,  by  any 
writing,  &c.,  from  time  to  time  to  nominate  and  appoint 
any  other  person  or  persons  to  be  a  trustee  or  trustees 
in  the  room  or  place  of  such  trustee  or  trustees  so 
dyiQgy  <>r  desiring  to  be  discharged,  or  refusing  or 
becoming  incapable  to  act  as  aforesaid.  And  it  was 
declared  that  such  new  trustee  or  trustees  should  and 
might,  in  all  things,  act  and  assist  in  the  management, 
carrying  on  and  execution  of  the  trusts  to  which  they 
should  be  so  appointed,  in  conjunction  with  the  other 
surviving  or  continuing  trustee  or  trustees;  and  if  there 
should  be  none  such,  then  by  themselves,  as  fully  and 
effectually,  and  with  the  same  powers  and  authoritieSf  to 
all  intents  and  purposes  whatsoever,  as  if  he  or  they 
had  been  originally  appointed  by  the  now  stating  in- 
denture. 

All  the  trustees  having  died,  the  executors  of  the  last 
surviving  trustee,  with  the  concurrence  of  Ann  Reid 
the  daughter,  by  deed  dated  in  1857,  appointed  John  F. 
Martin  Reid  (since  dead)  and  the  Defendants  Lesioch 
R.  Reid  (a  son  of  Mrs.  Reid  by  John  Reid)  and  Orceme 
R.  Mercer^  to  be  trustees  in  the  place  of  the  deceased 
trustees. 

Mrs.  Reid,  the  widow,  died  in  1864. 

Miss  Reid,  the  daughter,  died  in  1860,  a  spinster, 
having  only  appointed  2,000  rupees. 

At 
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At  the  date  of  the  deed  (1811),  there  were  seven 
children  of  Mrs.  Reid,  the  widow,  by  John  Reid  (de- 
ceased), of  these,  three  died  before  the  widow,  and  of 
the  remaining  four,  one  (John  F.  1/.  RM)  died  before 
the  daughter.  There  now  remained  three  living,  viz., 
the  Plaintiffs  Charles  and  Frances^  and  the  Defendant 
Lestoch,  who  was  also  a  trustee. 

The  Defendants  Lestock  R.  Reid  and  Crrceme  R. 
Mercer  (as  trustees  of  the  indenture  of  the  28th  day  of 
May^  1811),  after  the  death  of  their  co-trustee  John  F. 
Martin  Reid,  signed  a  written  document,  whereby  they 
appointed  to  the  Plaintiffs  Charles  Reid  and  Firances 
C  Mercer  and  to  the  Defendant  Lestock  R.  Reid, 
equally,  the  whole  trust  fund,  which  by  that  indenture 
they  had  power  to  appoint  among  the  children  of  Mrs. 
Reid,  the  widow,  except  10  rupees. 

The  Plaintiffs  contended,  that  the  whole  trust  fund, 
or  at  least  the  amount  of  4,000  sicca  rupees  and  the« 
remainder  of  the  trust  fund  less  10  rupees,  was  distri- 
butable among  the  Plaintiffs  and  the  Defendant  Lestock 
Robert  Reid.  The  Defendants,  the  legal  personal  re- 
presentatives of  John  F.  M.  Reid,  contended  that  his 
estate  was  entitled  to  participate  in  the  whole  trust 
fund.  The  other  Defendants  contended  that  the  estates 
of  the  four  children  who  died  before  Mrs.  Reid  were 
entitled  to  participate  at  least  in  the  surplus  of  the  trust 
fund  after  deducting  4,000  sicca  rupees.  The  trust  fund 
now  consists  of  6,000  sicca  rupees,  with  an  arrear  of 
interest  thereon. 

The  bill  prayed,  that  the  rights  of  all  parties  under 
the  deed  of  May,  1811,  might  be  ascertained  and  de- 
clared, and  the  trusts  thereof  executed. 

Mr. 
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Mr.  Hobhause,  for  the  PlaintiflPs.  As  to  the  4,000  1862. 
rupees^  the  class  of  ''  surviving  children"  is  to  be  ascer- 
tained at  the  death  of  the  daughter.  The  alternative 
gifts  are  made  dependent  on  the  state  of  circumstances 
existing  at  the  death  of  the  daughter :  if  the  widow 
should  be  then  living,  she  was  to  have  the  4,000  rupees, 
but  if  she  was  dead,  her  surviving  children  were  to  take 
it ;  but  **  in  the  event  of  the  decease  of  all  such  chil- 
dren,** then  for  the  executors  of  the  widow.  All  these 
contingencies  must  be  ascertained  at  the  same  time,  viz. 
at  the  death  of  the  daughter. 

Secondly.  The  appointment  of  the  residue  by  the  two 
trustees  is  valid.  This  is  not  a  naked  power,  it  is  con- 
nected with  a  discretionary  trust,  and  to  be  exercised 
by  the  trustees  for  the  time  being;  Xane  ▼.  Dehen- 
ham  (a).  The  new  trustees  had  the  same  ''  powers  and 
authorities"  as  if  "  they  had  been  originally  appointed" 
by  the  deed  of  1811,  and  the  two  survivors  were  em- 
powered to  exercise  it.  No  appointment  could  be  made 
to  the  deceased  children ;  Macghie  v.  Macghie  (&). 

Mr.  Chitttfy  for  the  representatives  of  John  F,  Martin 
Reid,  and  for  the  trustees  of  the  fund.  The  survivor- 
ship has  reference  to  the  death  of  the  parent  of  the 
class,  viz.  the  widow ;  and  John's  estate  is,  therefore, 
entitled  to  participate  in  the  4,000  rupees. 

There  has  been  no  valid  appointment  of  the  residue. 
It  was  an  improper  exercise  of  the  power  to  appoint  new 
trustees,  to  nominate  three  instead  of  five,  the  original 
number,  and  also  to  appoint  a  child  of  Mrs.  Reid,  the 
widow,  who  was  an  interested  party,  to  be  a  trustee,  having 
a  disposing  power  over  the  fund.    The  appointment  of 

the 

(a)  11  Hare,  188.  (h)  2  Madd.  368. 
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1862.        the  fund  by  the  two  trustees  is  invalid,  and  this  fund  is 
divisible  in  fourths.     He  cited  Ive  v.  King  (a). 

Mr.  FoUettf  for  the  representatives  of  the  children 
who  predeceased  the  widow,  admitted  that  the  survivor- 
ship must  either  have  reference  to  the  death  of  the  widow 
or  of  the  daughter,  which  would  exclude  them.  But  he 
argued,  on  the  second  point,  that  the  appointment  of 
two  trustees  was.  invalid  ;  Ex  parte  Davis  (&)  \  Earl  of 
Lonsdale  v.  Beckett  {c)  ;  Lewin  on  Trusts  {d);  and  that 
the  execution  of  the  power  by  them  was  void.  That 
they  were  bound  to  appoint  the  whole  fund  and  not  to 
leave  10  rupees  unappointed,  and  that,  there  being  no 
appointment,  all  the  children  took  the  residue  of  the 
fund  equally,  under  an  implied  gift  to  them. 

[The  Mastbr  of  the  Rolls.  I  am  with  the  Plaintiff 
on  the  question  of  survivorship.  But  I  have  great 
difficulty  in  regard  to  the  trustees.  Is  it  not  a  fraud 
on  a  discretionary  power  to  appoint  the  fund  to  your- 
self? If  10,000/.  were  settled  on  a  class  of  children, 
in  such  portions  as  the  trustees  or  the  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  should 
think  fit,  and  the  executors  of  the  surviving  trustee 
thought  fit  to  appoint  two  of  the  children  trustees,  who 
thereupon  appointed  the  whole  fund  to  themselves,  could 
that  be  supported  ?] 

Mr.  Hobhouse,  One  of  the  original  five  trustees 
(Henry  Solomon  Reid)  was  one  of  the  children  of  the 
widow,  and  therefore  one  of  the  objects  of  the  power ; 
in  such  a  case  as  this,  therefore,  it  cannot  be  objected 
that  one  of  the  new  trustees  filled  the  same  character  as 
one  of  the  original  trustees. 


The 

{a)  16  Beav,  46.  (c)  4  Dt  Gex  if  Sm.  73. 

(b)  2  F.  ^  C.  (C.  C.)  468.  (d)  Pogei  428,  429  (4lik  edit.) 
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1862. 


7%«  Mastsr  of  the  Rolls.  , 

I  have  looked  over  the  settlement^  on  which   two  9. 

questions  arise :   one  of  these  is  very  clear ;  there  is         ^'"^ 
more  doubt  about  the  other.  Jon.  15. 

The  first  question  is,  who  are  meant  by  **  the  sur- 
viving children  ''  of  the  widow  ?  That  is,  at  what  period 
is  the  survivorship  to  be  ascertained?  I  have  no  doubt 
that  they  are  to  be  ascertained  at  the  death  of  the 
daughter,  the  tenant  for  life.  The  first  limitation  is  to 
the  daughter  for  life,  and  if  she  leaves  no  issue,  then  as 
to  4,000  rupees  to  the  widow  '*  if  then  living.''  That  gift 
to  the  widow  is  therefore  to  take  effect,  if  at  all,  on  the 
death  of  the  daughter ;  but  if  the  widow  is  dead,  the  trust 
is  for  her  surviving  children.  The  survivorship  refers  to 
the  same  period,  and  not  to  the  death  of  the  widow. 

As  to  the  second  point,  whether  the  execution  of  this 
power  is  sufficient,  I  have  more  doubt.  In  some  respects 
this  settlement  is  peculiar,  but  looking  at  the  whole  scope 
and  object  of  it,  I  think  the  appointment  of  new  trustees 
is  good  and  must  stand.  It  is  true  that,  subject  to  Miss 
Reitts  power  of  appointment,  the  unappointed  part 
would  go.  to  all  and  every  the  children  of  Anne  Reid  the 
widow  by  her  deceased  husband  (a),  t.  e.,  to  all,  and 
that  it  was  a  vested  interest  in  them,  if  no  appointment 
were  made  by  the  trustees,  and  would  go  equally 
amongst  them  all ;  for  although  I  do  not  see  it  ex- 
pressed, that  in  default  of  appointment  they  are  to  take 
*'  equally,"  still  I  have  no  doubt  that  this  is  the  effect 
of  the  trust,  which  is  to  divide  it,  **  in  such  shares  and 
proportions  as  the  said  trustees,  their  executors,  admi- 
nistrators 

(a)  Brown  y.  Higgt,  4  Vcm,  Vt$,  561 ;  Burrough  y.  Philcox, 
708,  affirmed  5  Vet.  495  and  8      5  MyL  ^  Cr.  73. 
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1862.  nistrators  or  assigns^  should  consider  proper  or  expe- 
dient." In  default  of  any  appointment  by  the  trustees, 
I  have  no  doubt,  that  under  the  distribution  of  this 
Court,  the  shares  would  be  equal  (a).  If  the  five  trustees 
had  divided  this  2,000  or  1,990  rupees  (because  the  ten 
rupees  are  left  unappointed  .obviously  to  make  the 
appointment  good),  in  unequal  shares,  I  am  of  opinion 
that  it  would  have  been  good,  for  the  circumstances  of 
the  family  might  make  it  a  fair  execution  of  the  discre- 
tion vested  in  them  to  give  one  child,  who  had  been 
unfortunate  without  any  fault  of  his  own,  a  larger  por- 
tion than  the  rest.  No  question  of  illusory  appointment 
arises,  because  that  question  is  precluded  by  Lord  St. 
Leonards*  Act  (6),  and  there  remains  ten  rupees  un- 
appointed, which  I  think  sufficient. 

What  has  happened  is  this  :  all  the  trustees  died,  and 
the  legal  personal  representatives  of  the  survivor  ap- 
pointed three  instead  of  five  new  trustees.  I  do  pot 
think  this  was  invalid,  though  I  think  it  was  improper. 
It  was  not  necessary  that  the  number  of  five  should  be 
always  kept  up,  though  it  was  fit  and  proper  that  they 
should;  but  though  this  was  not  done,  I  see  nothing 
to  make  the  appointment  void,  or  to  prevent  the  exist- 
ing trustees  from  executing  the  power,  merely  because 
they  were  three  in  number  instead  of  five. 

I  must  make  a  declaration  that  the  children  of  the 
widow  who  survived  the  daughter  are  the  persons  who 
take  the  4,000  rupees,  and  also  that  the  appointment  of 
the  1,990  rupees  to  the  two  Plaintifis  and  the  first 
Defendant  was  a  good  appointment. 

(a)  See  Fordyce  y.  Bridget,  2  (b)  1  Will.  4,  c.  46. 

PhUlipt,  512. 
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ALLEN  V.  ALLEN. 

Jan.  16,  17. 
rpHE  testatrix  died  in  1858,  seised  or  two  hrms,  viz.,  Dutinction  in 
^  the  Gay  Street  Farm  and  South  House  Farm,  both  ^^^  |J}? 
of  which  were  subject  to  a  mortgage  for  1,600/.,  created  Locke  King*t 
by  the  testatrix  herself  in  1867.  She  was  also  seised  fLi.  c.  113) 
in  fee  of  another  farm  called  Mulsey^  which  was  subject  between direct- 
to  a  mortgage  created  twenty  years  ago  by  her  husband,  mentof  amort- 

who  had  devised  this  estate  to  her.  gage  on  a  de- 

Yiied  estate 
from  a  parti- 

By  her  will,  dated  the  26th  of  June,  1858,  the  testa-  ^J'^l^^'^^. 

trix  devised  the  Oay  Street  and  South  House  Farms  to  nifyjng  an  in- 

two  trustees  (whom  she  also  appointed  her  executors),  gho^jj  \^  pi^ij 

upon  trust  to  sell,  and  out  of  the  produce  she  gave  three  o"t  of  the  per- 

legacies,  of  900Z.,  1,600Z.  and   1,600/.,  to   her  three     a  testatrix 

daughters  (the  Plaintiffs)  and  their  families.     And  if  h^*^i,^}f^,e 

there  should  be  any  surplus  of  the  net  purchase  moneys,  hadmortgaged, 

after  providing  for  the  sums  of  900/.,  1,600/.  and  1,600/.,  •flVwhtehhad 

the  testatrix  directed  that  it  should  fall  into  and  be  con-  been  mort- 

sidered  as  a  part  of  her  residuary  personal  estate.     And  fo^r  owner. 

the  testatrix  declared,  that  if  the  said  net  purchase-  ^^^  devised  A, 

,,,,._,.  ,  -  for  sale  and 

moneys  should  be  insufficient  to  answer  the  sums  of  payment  of 

900/.,  1,600/.  and  1,600/.  in  full,  such   sums  should  ^^sh^^^Sl 

abate  in  proportion  to  their  several  amounts.  the  residue  of 

her  real  and 
personal  estate, 
The  testatrix  then  proceeded  as  follows : — **  And  as  including  B , 
,  1        - 1  /.  1  .     1    J  •  to  the  Defend- 

to  the  rest  and  residue  of  my  real  estate  (including  my  ants,  directing 

farm  called  Mulsey,  with  the  houses,  &c.  &c.),  and  also  that"mort- 

"^  g&g^y  debts  or 

all  other  incum- 
brances" on 
her  residuary  real  or  personal  estate  should  be  exclusively  home  by  the  premises  charged 
therewith,  and  that  *'  all  her  debts  and  funeral  and  testamentary  expenses  should  be 
paid  out  of  her  said  residuary  real  and  personal  estate.     Htld^  that  the  mortgage  on 
A,  was  primarily  payable  out  of  the  residuary  real  and  personal  estate. 
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1862.  all  the  rest  and  residue  of  my  personal  estate,  I  give, 
devise  and  bequeath,  and,  by  virtue  of  every  power 
enabling  me  in  this  behalf,  appoint  the  same,  respec- 
tively, unto  and  to  the  use  of  my  sons  Alfred  Allen  and 
JDennet  Allen  and  their  respective  heirs,  executors,  ad- 
ministrators and  assigns  respectively,  in  equal  shares, 
as  tenants  in  common.  And  as  to  any  mortgages, 
debts  or  other  incumbrances  which  may  be  charged 
upon  or  specifically  affect  any  part  or  parts  of  my 
residuary  real  or  personal  estate  hereinbefore  disposed 
of,  I  direct  that  such  mortgages,  debts  or  incumbrances 
shall  be  exclusively  borne  by  and  paid  out  of  the  pre^ 
mises  charged  with  or  specifically  affected  by  the  same 
respectively,  so  far  as  such  charged  or  affected  premises 
will  extend  to  satisfy  the  same  respectively ;  and  sub- 
ject thereto,  I  direct  that  all  my  debts  and  funeral  and 
testamentary  expenses  shall  be  paid  out  of  my  said 
residuary  real  and  personal  estate,  and  I  charge  all  my 
said  residuary  estate  with  the  payment  of  the  same 
accordingly." 

The  value  of  the  Oay  Street  and  South  House  Farms 
was  stated  to  be  4,600Z.,  and  after  deducting  the  mort- 
gage of  1,600/.  thereon,  the  produce  would  be  insuffi- 
cient, by  1,200/.,  to  pay  the  three  legacies  of  900/., 
1,600/.  and  1,600/.,  payable  out  of  the  produce.  The 
daughters  instituted  this  suit  against  the  two  sons,  sub- 
mitting that  they  were  entitled  to  have  the  mortgage  for 
1,600/.  paid  out  of  the  testatrix's  residuary  real  and 
personal  estate. 

The  question  depended  on  Mr.  Locke  King*s  Act, 
17  &  18  Vict,  c.  113,  which  enacts,  in  effect,  that,  when 
any  person  dies  seised  of  land  charged  with  a  mortgage, 
and  he  shall  not  ''  have  signified  any  contrary  or  other 
intention/*  the  devisee  shall  not  be  entitled  to  have  the 

mortgage 
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mortgage  debt  satisfied  out  of  the  personal  estate;  but        1862. 
the  land  charged  shall  be  primarily  liable  to  the  pay- 
ment of  the  mortgage  debt. 

Mr.  Folleit  and  Mr.  Hawkins  for  the  Plaintiffs.  The 
mortgage  of  1,600/.  on  the  Oay  Street  and  South  House 
Farms  is  payable  primarily  out  of  the  "  residuary  real 
and  personal  estate "  of  the  testatrix*  and  not  out  of 
those  estates;  for  there  is  a  *' contrary  and  other  inten- 
tion "  signified  by  the  testatrix,  who  has  expressly 
directed  that  all  her  debts  *^  shall  be  paid  "  out  of  her 
residuary  real  and  personal  •  estate,  and  mortgage  debts 
are  debts  of  the  testatrix;  Totonshend  v.  Mostyn(a), 
Here  there  is  a  marked  distinction ;  the  residuary  real 
estate  is  to  bear  its  own  debts,  but  all  other  debts  are 
to  be  paid  out  of  the  residue. 

The  balance  of  authority  is  also  in  favor  of  the  Plain- 
tiffs. In  Stone  v.  Parker  (6),  a  testator,  having  devised 
an  estate  called  Salmons^  which  was  subject  to  a  mort- 
gage of  4,000/.,  gave  the  residue  of  his  real  and  personal 
estates  to  trustees,  and  he  declared  that  his  trustees 
should  stand  possessed  of  his  residuary  estate  subject 
in  the  first  place  to  the  payment  of  his  just  debts,  &c. 
It  was  held,  that  this  was  a  sufficient  indication  of  in- 
tention to  exonerate  the  mortgaged  estate,  and  that  the 
mortgage  debt  charged  thereon  must  be  paid  out  of  the 
residuary  estate. 

In  WooUteneroft  v.  Woolstencroft  (c),  a  testator  said, 
''all  my  debts,*'  &c.,  ''shall  be  paid  by  my  executors 
out  of  my  estate,"  and  he  gave  his  personal  estate  to 
his  wife  absolutely,  and  his  real  and  leaseholds  to  her 
for  life,  with  remainder  to  his  children.     V.  C.  Stuart 

held, 

(a)  26  Beav.  72.  (c)  2  Giff,  192. 

(6)  1  Dm.  4*  5f».  212. 
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1862.  held,  that  a  mortgage  on  the  real  estate  was  primarily 
payable  out  of  the  personal  estate.  His  remarks  are 
very  applicable  to  the  present  case.  He  says:  ''  IT  a 
testator  intends  that  the  devisee  of  an  estate  subject  to 
a  mortgage  is  not  to  satisfy  that  mortgage,  the  plainest 
mode  of  signifying  that  intention  is,  to  direct  that  the 
debt  is  to  be  paid  by  some  other  person.  In  this  case 
the  testator  has  plainly  directed  that  his  executors  are 
to  pay  all  his  debts,  a  direction  that  must  mean  that 
some  other  person  than  the  devisee  is  to  pay  this  par- 
ticular debt.''  It  is  true  that  this  decision  was  reversed 
by  Lord  Campbell  (a),  who  thought  that  these  general 
words  did  not  shew  a  sufficient  intention  to  the  contrary. 
But,  in  a  subsequent  case  before  the  V.  C.  Stuart,  of 
Smith  V.  Smith  (&),  a  testator  devised  a  house  to  his 
daughter  in  fee,  and  bequeathed  all  his  personal  estate 
to  trustees,  and  he  declared  that  they  should  thereout 
pay  his  debts,  "  and  subject  thereto,*'  divide  the  residue 
amongst  his  children.  Sir  John  Stuart  thought  the 
case  distinguishable  from  WooUtfncroft  v.  Wooktencroft, 
that  "a  contrary  and  other  intention"  was  expressed, 
and  he  held  that  the  mortgage  on  the  land  was  payable 
primarily  out  of  the  personal  estate. 

In  Smith  v.  Smith  (c),  a  testator  having  two  estates 
mortgaged,  by  a  will  made  after  1854  devised  them  in 
strict  settlement,  and  he  bequeathed  several  pecuniary 
and  specific  legacies,  and  he  directed  that  his  debts 
should  be  paid  out  of  the  residue  of  his  personal  estate. 
It  was  held  by  the  Master  of  the  Rolls  and  the  Court 
of  Appeal,  that  the  mortgage  debts  should  be  paid  out 
of  the  personal  estate,  in  preference  to  the  pecuniary 
legacies. 

In 

(fl)  2  DeGex,  F.*  J.347.  (c)  10  Iriih  Chanc,  Rep,  89, 

(6)  3  Giff,  263.  461. 
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In  Greated  v.  Greated{a),  there  was  a  devise  of  the 
residue  of  real  and  personal  estate,  afler  paying  the  two 
mortgage  and  other  debts,  and  this  was  held  a  sufficient 
expression  of  intention  to  exonerate  the  mortgaged 
estate.  In  Lance  v.  Agltonhy  (&),  the  specific  bequest 
of  the  whole  of  the  personalty  was  thought  to  be  an 
indication  of  an  intention  to  exonerate  it. 

Mr.  Selwyn  and  Mr.  Bathurst  for  the  Defendants. 
These  estates  ought  to  bear  their  own  burthen,  for  the 
testator  has  signified  no  intention  to  the  contrary.  A 
direction  to  pay  her  debts  out  of  her  residue  is  merely 
formal  and  unnecessary,  for  they  must  necessarily  be  so 
paid  as  between  the  estate  and  creditors,  and  here  the 
direction  to  pay  the  mortgages  on  the  residue  out  of 
such  residue  is  merely  nugatory,  for  the  legatees  of  the 
residue  must  necessarily  pay  the  incumbrances  on  it. 
Here  there  is,  also,  a  marked  distinction  between  the 
expressions  "  mortgages,  debts,  or  other  incumbrances," 
and  ^*  debts  and  funeral  and  testamentary  expenses." 

The  decisions  on  the  construction  of  this  statute  are 
also  in  favor  of  the  contention  of  the  Defendants.  The 
cases  before  yice-Chancellor  Stuart  cannot  be  relied 
on,  for  Woohtencroft  v.  WooUtencroft  was  reversed  on 
appeal  (c).  Lord  Campbell  considering  that  there  must 
be  plain  and  distinct  words  to  exonerate  the  mortgaged 
estate.  Again,  in  Pembroke  v.  Friend  (d),  Sir  W,  Page 
Wood  held,  that  a  direction  in  a  will  that  ''all  just 
debts  be  paid  as  soon  as  may  be,"  followed  by  a  devise 
in  fee  of  a  freehold  house,  which  was  subject  to  an 
equitable  mortgage,  was  not  such  an  expression  of  con* 
trary  intention  as  to  bring  the  case  within  the  saving  of 

the 

(tf)  26  Jkav.  621.  (c)  2  De  Gex,  F.  4-  J.  347. 

{h)  27  Bew.  65.  {d)  1  John.  ^  Hem.  132. 
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1862.       the  statote,  and  that^  consequently^  the  devisee  took 
cum  onere. 


The  Master  of  the  Rolls. 

My  present  opinion  is,  that  this  is  a  sufficient  expres- 
sion of  intention  within  Mr.  Locke  King*s  Act,  that  the 
devisees  of  the  Gay  Street  and  South  House  Farms 
should  not  bear  the  mortgages  on  those  properties.  In 
the  first  place  the  residuary  clause  says,  *'  all  ray  debts, 
funeral  and  testamentary  expenses  shall  be  paid  out  of 
my  said  residuary  real  and  personal  estate.'*  What  is 
the  description  of  the  residue  which  is  previously  given  ? 
It  is  "  the  rest  and  residue  of  my  real  estate,  including 
my  farm  called  Mulsej/,  with  the  houses,  &c.  &c.,  and 
also  all  the  residue  of  my  personal  estate.'*  The  first 
observation  made  is,  that  the  testatrix  had  no  real  estate 
except  the  Mulsey  Farm^  and  that  the  rest  of  the  devise 
may  therefore  be  disregarded.  But  the  answer  to  this 
is,  that  the  will  might  aifect  after-acquired  estates,  and 
would  apply  to  all  estates  which  she  might  have  at 
the  time  of  her  death.  The  testatrix  might  have  con- 
templated acquiring  other  real  estates  subject  to  mort- 
gages, and  this  residuary  clause  would  then  apply  to  the 
whole.  However,  she  devises  these  to  her  two  sons, 
and  directs  that  the  residuary  estates  shall  bear  the 
specific  incumbrances  upon  them.  As  to  the  Mulsey 
Farm,  the  mortgage  on  it  was  pot  created  by  her,  and 
that  estate  would  necessarily  bear  its  own  mortgage, 
but  in  respect  to  after -acquired  property  it  would,  in 
the  pibsence  of  a  contrary  intention,  be  otherwise. 

She  says,  all  the  debts  which  may  affect  any  portion 
of  her  residuary  real  and  personal  estate  shall  be  borne 
by  that  portion,  and  subject  thereto, -that  all  her  debts 
shall  be  paid  out  of  her  residuary  estate.     I  am  of 

^•opinion 
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opinion  that  this  is  not  a  superfluous  direction:  this 
distinction  between  the  two  classes  of  debts  would  be 
unnecessary  if  the  residuary  estate  were  sufficient  to  pay 
both  classes  of  debts,  but  if  not,  then  the  direction  that 
the  specific  charges  should  be  first  discharged  has  a 
definite  meaning;  and  the  general  description  of  all  her 
debts  includes  every  thing  for  which  she  was  liable  at 
the  time  of  her  death. 

With  reference  to  the  decisions,  there  is  misapprehen* 
sion  as  to  my  decision  in  Greated  v.  Oreaied  (a).  I 
did  not  mean  to  decide  that  the  personal  estate  was 
exonerated,  but  that  there  was  another  fund  expressly 
provided  for  the  payment  of  the  mortgage  debts,  viz., 
the  residue  of  the  real  estate,  and  that  therefore  Mr. 
Locke  King's  Act  did  not  apply ;  not  because  the  tes- 
tator bad  exonerated  the  real  estate  from  the  burthen 
imposed  by  that  act,  but  in  consequence  of  an  expres- 
sion of  his  intention  that  the  mortgage  should  be  paid 
from  another  fund  than  the  property  on  which  it  was 
charged.  I  did  not  intend  to  decide  that,  though  the 
act  did  not  apply>  the  real  estate  was  to  be  exonerated 
and  the  personal  estate  made  liable  to  pay  the  mort- 
gagor. In  truth  that  question  did  not  then  arise, 
because  the  same  person  took  both  the  real  and  personal 
estate.  It  was  not  my  intention  to  decide  any  question 
beyond  this,  that  there  was  a  sufficient  indication  of 
intention  in  the  will  that  the  mortgage  debts  were  to  be 
paid  from  another  source  than  the  mortgaged  estate. 

I  concur  in  Pembroke  v.  Friend  (i).  The  will  con- 
tained a  mere  direction  that  all  the  testator's  debts  were 
to  be  paid  as  soon  as  might  be.  No  doubt  all  the  debts 
must  be  paid,  but  the  act  says  if  there  be  no  contrary 

intention 
(a)  26  Bcav,  621.  (b)  1  John,  i  Em.  132. 

db2 
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1862.  intention  the  mortgage  debts  shall  be  paid  out  of  the 
mortgage  estates,  and  in  Pembroke  v.  Friend  the 
testator  did  not  direct  them  to  be  paid  out  of  any 
particular  estate.  I  concur  with  the  decision  of  the 
Lord  Chancellor  in  Woolstencroft  v.  Wooktencroft  {a)  : 
there  the  testator  directed  that  all  his  debts,  funeral 
and  testamentary  expenses  should  be  paid  by  his  exe- 
cutors out  of  his  estate.  That  is  the  same  as  Pembroke 
V.  Friend  (b).  But  if  the  testator  had  said,  my  exe- 
cutors shall  set  10,000Z.  apart  and  shall  pay  all  my 
debts  out  of  it,  the  question  would  be,  whether  the  mort- 
gage debt  would  not  be  one  of  such  debts,  and  whether 
this  direction  would  not  prevent  the  operation  of  the  act. 
I  do  not  think  it  desirable  to  embarrass  the  case  with  the 
discussion  of  the  question  whether,  where  a  separate  and 
distinct  fund  is  provided  to  pay  the  mortgage  debts  on 
real  estate,  it  has  the  eiTect  of  exonerating  the  personal 
estate.  It  is  sufficient  to  say  that  the  testator  has  pro- 
vided other  sources  for  the  payment  of  the  mortgages, 
and  that  therefore  the  general  provision  of  the  act  does 
not  apply. 


The  Master  of  the  Rolls. 

Jan.  17.  I  am  confirmed  in  the  view  I  expressed  on  this  sub- 

ject, and  I  am  only  desirous,  in  addition  to  what  I 
before  stated,  to  express  my  opinion  that  the  effect  of 
Mr.  Locke  King's  Act  is  not  to  alter  the  law  with  respect 
to  the  construction  of  wills,  or  to  enact  that  the  mort- 
gaged estate  shall  be  the  primary  fund  to  discharge  the 
mortgage,  unless  distinct  words  are  introduced  into  the 
will  for  the  purpose  of  exonerating  the  personal  estate 
from  the  payment  of  debts  as  between  the  real  and  per- 
sonal estate.     I  mention  this  again  because,  both  in  the 

case 

(a)  2  De  Gex,  Fisher  ^  Jonet,         (6)  1  John.  *  Hm.  132. 
347. 
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Allen 


case  of  Woolslencrofi  v.  Woolstencroft{a\  and  Greaied  1862. 
v.  Greated  (b),  it  seems  to  have  been  assumed  that  both 
Courts  have  pronounced  some  opinion  on  this  point, 
whichy  I  apprehend,  was  not  intended  in  either  case,  nor  Allem. 
is  it  a  necessary  incident  of  the  statute  itself. 

The  statute  alters  the  law  in  this  respect :  where  there 
is  a  devise  of  an  estate  which  is  subject  to  a  mortgage, 
the  devisee,  by  the  provisions  of  this  act,  must  pay  the 
mortgage,  unless  ''a  contrary  or  other  intention"  is 
'^ signified."  I  may  illustrate  my  meaning  thus: — If 
a  testator  has  two  estates,  Whiteacre  and  Bhchacre^ 
and  a  large  personal  estate,  and  he  devises  Whiteacre^ 
which  is  subject  to  a  mortgage,  to  A,^  and  afterwards 
directs  that  all  his  debts,  whether  by  mortgage,  specialty, 
simple  contract  or  otherwise,  shall  be  paid  out  of  Black- 
acre :  in  that  case,  the  act  does  not  apply.  Whiteacre 
clearly  goes  to  the  devisee  discharged  of  the  mortgage 
upon  it,  from  which  it  is  expressly  exonerated ;  but  as 
between  Blachacre  and  the  personal  estate,  there  is 
nothing  in  the  charging  these  debts  on  Blachacre  that 
exonerates  the  real  estate  from  paying  these  debts,  and 
it  was  not  the  intention  of  the  statute  to  alter  the  law 
as  between  Blachacre  and  the  personal  estate.  The 
same  observation  would  apply  if  the  charge  of  debts 
were  put  on  the  residuary  real  estate  instead  of  Blach-^ 
acre,  and  such  is  the  case  here,  except  that  the  residuary 
personal  estate  is  given  with  it,  and  the  whole  is  made 
applicable,  in  the  first  instance,  to  pay  the  debts.  I 
think  the  word  ''debts'*  mean  all  debts,  and  includes 
mortgage  debts,  and  that  the  two  farms  here  are  devised 
to  the  devisees  discharged  from  the  mortgages  which 
affect  them,  which  are  to  be  paid  out  of  the  residuary 
real  and  personal  estate. 

(a)  2  De  G.,  F.  Sf  J,  347.  (6)  26  Beav.  621 . 


Note.— Sfc  Hepworth  v.  Uiil,  poit,  and  Mellish  v.  VulUm  (V.-C. 
Wood,  March  5,  1862). 
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Jan.  25. 


In  re  WATT'S  and  other  CHARITIES. 


An  order  was    rpHIS  was  a  petition  praying  for  the  discharge  of  a 
petitioii^forihe  trustee  of  the  above  charities  who  had  resigned, 

appointment  of  ^nd  for  the  appointment  of  two  other  trustees  to  fill  up 
new  trustees  .    .  ,  _  i     i        ,r.      ^t  « 

of  a  charity,      existing  vacancies.     It  appeared   that  Vice-Chancellor 

Heid,  that  it  StuarL  by  an  order  made  on  the  31st  of  January,  1859. 

wasnotneces-  *     ^  ^  ^  .    . 

sary  that  all  in  the  matter  of  the  same  charities,  appointed  the  existing 

future  applica*  . 

tions  for  the  trustees. 

appointment 

of  the  same  Mr.  Selwyn  and  Mr.  Cory  for  the  Petitioners, 

charity  should 
be  taken  be- 
fore the  same        Mr.  Follett  and  Mr. «/.  N.  Higgins,  for  the  continuing 

fhe^irh  Consol  trustees,  objected  that  the  petition  ought  to  have  been 

Old.  rule  6.      presented  in  the  Vice-Chancellor  Stuart's  branch  of  the 

Court.    By  Consolidated  Order  vi.,  r.  6,  every  petition, 

not  in  any  cause  in  which  an  order  has  been  made,  has 

the  effect  of  attaching  the  matter  in  which  such  order  is 

made  thenceforth  "  to  the '  Court  of  the  Judge  whose 

name  shall  be  so  marked  upon   such   order,  in  like 

manner  and  for  the  like  purpose  as  causes  are  attached 

to  such  Court." 


Mr.  Wickens  appeared  for  the  Attorney- General. 

The  Master  of  the  Rolls  was  of  opinion  that  the 
rule  did  not  apply  to  such  a  case  as  the  present.  This 
petition,  he  observed,  was  presented  by  different  Peti- 
tioners from  those  upon  whose  petition  the  Vice-Chan- 
cellor had  made  his  order. 
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HOME  t;.  PATRICK.    (No.  1.) 

Jan.  31. 
A  N  order  had  been  made  that  a  feme  covert  should  An  order  for 
-^  '  answer  separately  from  her  husband.     She  made  may^be'^l^de* 
default  in  putting  in  her  answer,  and  the  record  and  ei  parte 

writ  clerks  having  declined  to  issue  an  attachment,  ^^  woman 

who  has  ob- 
tained an  order 
Mr.  Herbert  Smith  applied  to  the  Court  ex  parte  For  to  answer 

an  order  for  an  attachment.     He  referred  to  Graham  v.  ^^'^i^^ 

Fitch  (a),  Taylor  v.  Taylor  (6),  and  see   Thicknesse  v.  fault  in  put- 


The  Master  of  the  Rolls. 

If  the  order  to  answer  separately  was  obtained  by  the 
married  woman,  or  if  she  concurred  in  obtaining  it,  I 
think  the  proper  course  is  to  obtain  an  attachment  ex 
parte;  but  if  she  did  not  concur  in  obtaining  it,  there 
might  be  a  difficulty.  Assuming  she  was  party  to  the 
order,  you  may  take  an  order  for  an  attachment. 

(a)  2  DeGes^  Sm.  246.  (c)  15  Jurat,  1052. 

(b)  12  Beav.  271. 

Note.— 1  DanieWi  Pr.  p,  349  {SrdedU.) 
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In  re  METCALFE. 


Tth,  16. 


Moneys  sped-  A     CLIENT  bad,  pending  legal  proceedings,  paid  to 

ficaily  paid  by  xX.     j^jg  golicitor  moneys  for  the  specific  purpose  of 

solicitor  for  paying  counsePs  fees  and   for  stamps^   as  they  were 

and^stemp^^L  squired.     The  common  order  having  been  made  for 

they  were  re-    the  taxation  of  the  solicitor's  bill,  he  included  these 
quired:  HfW,  r       t»  i      .  t  .l  •     i 

properly  in-      payments   for  fees  and  stamps.     Less  than  one-sixth 

eluded  in  the    being   taken   off,   the   solicitor  got   the   costs  of  the 

in  calculating    taxation.     But,  by  excluding  those  items,  more  than 

taxation.  ^^  *   one-sixth   would  have   been   taken  off,  and  the  costs 

would  then  become  payable  by  the  solicitor. 

The  client  presented  a  petition  for  a  review  of  the 
taxation.  He  alleged  as  follows: — '^That  the  Taxing 
Master  has  allowed  Robert  Metcalfe  to  include  in  his 
costs  all  the  fees  to  counsel  and  for  stamps,  notwith- 
standing your  Petitioner  paid  them  as  they  were  required, 
and  by  such  addition  has  made  your  Petitioner  liable 
for  the  costs  of  taxation,  instead  of  his  receiving  his 
costs  of  such  taxation. 

Mr.  Bilton  argued  that  these  payments  being  made 
by  the  client  himseir,  ought  not  to  be  considered  in  the 
question  of  amount  taxed  off. 

Mr.  G.  Z.  Russell,  contra. 

The  Master  of  the  Rolls  held  that  these  payments 
had  been  properly  included. 
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In  re  MALET. 

Feb.  22,  27. 

/^N  the  marriage  of  tlie  Petitioners  Mr.  and  Mrs.  A  fund  in 

^-^     Warre  in   1861,  a  settlement  was  executed  of  ^^^^"^^J^^ 

their  property,  which  was  specified.     It  also  contained  *o  ^^^  'wwevt- 

,       ,.     ,  ,         ,  ,  tionofthe 

a  covenant  to  settle  all  the  real  and  personal  property  parties,  clearly 

fo  which  Mrs.  Warre  might  be  entitled  upon  the  mar-  provw'.  been 

^  '^  included  \\\  a 

riage  or  at  any  time  afterwards.     By  the  articles  and  settlement,  will 

by  the  agreement  between  the  parties  this  covenant  was  ^"^^^^  tl^^par- 

to  have  been  limited  to  after-acquired  property.  ties  entitled 

under  that  seU 
tlement  until 

It  appeared  that  Mrs.  Warre  was  entitled  on  her  mar-  "*]*"  *'*«"    ^ 

,      ,         reformed;  and 
riage  to  a  legacy  of  500/.,  which  had  been  paid  into  this  Court  has 

Court  under  the  Trustee  Act.    This  sum  was,  contrary  noJ""»<Ji^.^»"n. 

'  •'    upon  petition, 

to  the  intention,  included  in  the  general  words  of  the  to  reform  an 
^  .         .,,  instrument, 

covenant  to  settle. 

Mr.  and  Mrs.  Warre  now  presented  a  petition  praying 
that  the  fund  in  Court  might,  '*  notwithstanding  the 
settlement,''  be  paid  to  Mr.  Warre^  or,  if  the  Court 
should  be  of  opinion  that  the  same  ought  not  to  be  so 
paid  on  this  petition,  then  that  this  petition  might  be 
retained,  with  liberty  for  the  Petitioners  to  file  such  bill 
as  they  might  be  advised  for  reforming  the  settlement 
in  accordance  with  the  intention  of  the  Petitioners,  or 
otherwise  that  the  fund  might  be  paid  to  the  trustees 
of  the  settlement. 

Mr.  Haddarty  in  support  of  the  petition,  relied  on  la 
re  Morse's  Settlement  (a). 

Mr.  Baggallay  for  the  trustees. 

The 
(a)  21  Beav.  174. 
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1 862.  The  Master  of  the  Rolls. 

No  doubt  there  has  been  a  mistake  in  framing  the 
settlement;  bat,  as  long  as  it  stands,  how  can  I  act 
against  it?  and  I  cannot  reform  it  upon  petition.  Mr. 
Haddan  referred  to  a  case  in  which  he  considered  I 
have  acted  on  a  contrary  principle ;  but  I  do  not  find 
that  any  Judge  has  done  so,  and  it  appears  to  me  to 
be  contrary  to  principle.  How  can  I  make  an  order 
to  reform  the  settlement  on  petition  while  the  persons 
interested  may  not  be  before  the  Court.  On  the  evi- 
dence now  before  me,  and  if  all  the  necessary  parties 
were  present,  I  have  no  doubt  that  I  should  reform  the 
instrument  and  direct  my  order  to  be  indorsed  on  it; 
but  as  long  as  the  settlement  stands  unaltered,  I  cannot 
avoid  acting  on  it 

The  case  referred  to  seems  at  variance  with  this ;  but 
assuming  that  I  decided  as  stated,  I  should  not  be 
inclined  to  follow  it. 

I  cannot  make  any  other  order  than  by  directing  that, 
after  payment  of  the  costs,  the  fund  be  paid  over  to  the 
trustees  of  the  settlement. 
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COVERDALE  v.  LEWIS. 

Feb.  10,  12. 
rpHE  testator,  Frederick  Coore^  being  domiciled  in  A  testator 
■*•      Jamaica,  made  his  will  dated  the  25th  of  October,  "^^tc^Xcil 
1838,    which    was    attested    by   three   witnesses  and  the  former  was 
operated  on  his  real  estate.     He  thereby  directed  his  to  pass  real 
just  debts,  funeral  and  testamentary  expenses  to  be  «•***«»  *>«*  *!»« 
paid  by  his  executors,  with  all  convenient  speed  after  By  his  wiU,  he 
bis  decease,  and  he  charged  the  same  and  also  the  le^y^^f    * 
pecuniary  legai^  thereinafter  by  him  bequeathed  and  3,ooo/.,  and 
any  pecuniary  legacies  he  might  thereafter  bequeath  by  hi^real  "in*^ 

any  codicil  to  that  his  will  upon  his  reaL  in  aid  of  his  ^^  ^f  his  per- 

x-  »  ./  gQjjj^l  estate. 

personal  estate.    The  testator  afterwards  bequeathed  to  And  he  de- 

Parkin  and  Marrett  3,000/.,  free  of  legacy  duty  and  all  ^^^  ^^^  . 

other  deductions,  and  he  directed  the  same  to  be  appro-  estate  to  tms- 

priated  with  all  convenient  speed  after  his  decease,  and  ^^^  his^lega- 

that  his  said  trustees  should  stand  possessed  thereof  <^ie8,  upon  trust 

upon  certain  trusts  for  Elizabeth  Slack  and  her  two  mortgage,  sale 

children.  or  otle?  dis- 

position, to  pay 
the  legacy  of 

The  testator  also  devised  all  his  real  and  all  his  personal  fhe^icifhe 
estate  to  Parkin  and  Marrett  to  hold  the  same,  subject  reduced  the 
to  and  charged  with  the  payment  of  his  just  debts,  3^00^.  to"^ 
funeral  and  testamentary  expenses,  and  the  legacy  of  2t000/.    HrW, 
o /.«/>,      ,        .t#.         .,.,  1,  ,,    that  the  codi- 

o,0(jOf.  thereinbefore  by  him    bequeathed,  and   such  cil,  though  not 

legacies  as  he  might  thereafter  bequeath  by  any  codicil  ^J^'^^^'^p^ 
to  his  will,  unto  Parkin  and  Marrett,  their  heirs,  the  reduction, 
executors,  administrators  and  assigns,  respectively,  ac- 
cording to  the  nature  thereof,  upon  trust  thereout,  or 
by  mortgage,  sale  or  other  disposition  thereof,  to  raise, 
pay  and  satisfy  bis  debts,  funeral  and  testamentary 
expenses,  and  the  legacy  of  3,000/.  thereinbefore  by 

him 
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bim  bequeathed,  and  sucb  legacy  (if  any)  as  be  migbt 
tbereafler  bequeatb,  as  aforesaid,  nevertheless  such 
legacy  of  3,000/.  should  have  preference  and  pre- 
cedence, to  and  over  every  other  legacy  and  bequest, 
and  subject  thereto,  in  trust  to  stand  seised  and  pos- 
sessed of  the  same  real,  leasehold  and  personal  estate 
and  effects,  respectively,  upon  trust  for  his,  the  testator's, 
sisters. 

The  testator  made  a  codicil  to  his  said  will  on  the 
30th  of  July,  1840,  which  was  attested  by  one  witness 
only  and,  therefore,  did  not  operate  on  his  real  estate. 
He  thereby  professed  to  bequeath  to  Elizabeth  Slack 
and  her  children  the  Mount  Olivet  plantation  which  he 
had  recently  purchased,  and  he  said  "  and  I  reduce,  in 
consequence,  my  bequest  mentioned  in  my  will  annexed, 
from  3,000/.  sterling  down  to  2,000/.  sterling,  which  latter 
sum  will  follow  the  instructions  laid  down  in  my  will." 

The  plantation  was  afterwards  conveyed  to  trustees 
for  the  devisees. 

The  testator  died  in  1855,  domiciled  in  Jamaica*  His 
personal  estate  was  insufficient  to  pay  the  legacies. 
Doubts  having  arisen  as  to  the  validity  of  the  codicil 
in  effecting  a  reduction  of  the  legacy,  2,000/.  only  was 
paid,  and  the  remaining  1,000/.  was  invested  in  Consols, 
to  abide  the  result.  This  bill  was  filed  by  one  of  the  tes- 
tator's sisters  against  one  of  the  children  of  Elizabeth 
Slack  and  the  trustees  to  have  the  rights  to  the  invested 
fund  declared. 

Mr.  Follett  and  Mr.  Nalder,  for  the  Plaintiffs,  con- 
tended that  the  legacy  of  3,000/.  had  been  reduced  to 
2,000/.  by  the  codicil ;  that  the  bequest  was  of  a  legacy 
of  personalty,  for  which  the  land  was  not  primarily 

charged, 
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charged,  and  that  this  pecuniary  legacy  being  effectually 
reduced  by  the  codicil,  the  land,  which  was  only  charged 
in  aid  or  as  surety,  was  to  the  same  extent  relieved  from 
the  burthen.  They  cited  Brudenell  v.  Bovghton(d)\ 
Attorney- General  v.  Ward{b);  Hahergham  v.  Vin- 
cent{c);  Beckett  v.  Hardened);  Jarman  on  Wills  (e); 
and  see  Collins  v.  Johnson  (/). 

Mr.  Selwyn  and  Mr.  Brandram^  for  the  Defendants. 
The  charge  of  3,000/.  on  the  land  has  not  been  effectually 
reduced  by  the  codicil.  This  legacy  stands  by  itself,  and 
is  in  a  different  position  from  the  other  legacies ;  all  that 
is  devised  to  the  sisters  is  made  expressly  subject  to  it, 
and  there  is  an  express  trust  to  raise  it.  The  codicil 
liad  DO  effect  in  reducing  the  charge  on  the  real  estate, 
for  it  was  not  properly  attested,  and  the  testator  must 
be  taken  to  have  known  the  state  of  his  assets  and  that 
the  personal  estate  was  wholly  deficient,  so  that  the 
charge  was  substantially  on  the  real  estate  alone. 

In  Sheddon  v.  Goodrich  {g\  legacies  and  annuities 

were  charged  upon  a  mixed  fund  of  the  personal  estate 

and  the  produce  of  real  estate  under  a  direction  for 

sale.     A  different  disposition  was  made  of  the  whole  by 

a  codicil,  which  failed  as  to  the  real  estate,  for  want  of 

a  due  execution.     It  was  held  that  the  charge  remained 

upon  the  real  estate.     So  in  Mortimer  v.   West  (A),  a 

testator  by  his  will  gave  an   annuity  payable  out  of 

his  freehold,  copyhold  and  personal  estate,  and  by  a 

codicil  not  duly  attested  he  revoked  the  annuity.     It 

was  held  that  the  annuity  was  a  subsisting  charge  upon 

the  freeholds;  Beckett  v.  Harden  (d).     But  if  this  be  a 

legacy 

(a)  2  Atk.  268.  (/)  4   L.  J.  {N.  S.)   Chane. 

(fr)  3  Ves.  327.  226. 

(0  2  Ves.jun.  210.  (g)  8  Ves.  481. 

(</)  4  Maule  4*  S.  1.  (A)  2  Sim.  274. 

(e)  Vol.  I,  p.  SO  (2nd  edU.) 


COVBRDALE 
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kgacy  out  of  a  mixed  fund  the  legatee  is  entitled  to 
such  a  proportion  of  the  legacies  as  the  realty  bears  to 
the  personalty ;  Stocker  v.  Harbin  (a). 

Mr.  Follett,  in  reply^  argued  that  there  was  no  mixed 
fund  in  this  case ;  Boughton  v.  Boughton  (b) ;  Tench  v. 
Cheese  (c). 


The  Master  of  the  Rous. 

Feb.  12.  This  is  a  question  whether  the  will  which  gave  3,000/. 

to  Elizabeth  Slack  during  her  life  and  afterwards  to  her 
two  children  has  been  reduced  by  the  codicil  to  2,000/. 
The  codicil  has  no  effect  on  the  real  estate,  but  is  per- 
fectly good  as  a  disposition  of  the  personal  estate;  and 
I  am  of  opinion  on  the  particular  frame  and  construction 
of  the  willy  that  the  codicil  does  reduce  the  legacy  to 
2,000/.  In  the  first  instance  it  is  to  be  observed,  that 
the  will  charges  all  his  pecuniary  legacies  ''upon  his 
real  in  aid  of  his  personal  estate.''  If  it  stopped  there 
it  is  not  disputed  that  the  effect  of  the  codicil  would  be 
to  diminish  the  3,000/.  to  2,000/. 

In  another  part  of  his  will  the  testator  devises  and 

bequeaths  all  his  real  and  personal  estate  to  trustees 

charged  with  the  legacy,  and  upon  trust,  by  mortgage, 

sale  or  other  disposition,  to  pay  it     If  it  had  been  a 

general  trust,  blending  all  the  real  and  personal  estate 

together,  I  should  then  have  been  of  opinion  that  Bru- 

denell  v.  Boughton  {d)  would    not  have  applied,   but 

Sheddon  v.  Goodrich  (e)  and  the  other  cases  to  which 

-    reference  was  made.     I  do  not  think  that  is  the  effect 

of 

(a)  3  Beav.  479.  (d)  2  Ath.  268. 

(6)  1  H.o/L.  Ca$.  406.  (e)  8  Ve$.  481. 

(f)  6  De  G.,  M.  4  G.  453. 


CASES  IN  CHANCERY. 

of  the  clause.  The  testator  devises  the  real  and  per- 
sonal estate,  not  upon  an  absolute  trust  to  sell,  but  with 
a  direction  by  mortgage,  sale  or  other  disposition,  to 
raise  a  legacy  already  charged  on  his  real  estate  in  aid 
of  his  personal  estate;  and  then  he  directs  that,  ''sub- 
ject thereto,  the  trustees  are  to  stand  seised  and  pos- 
sessed in  trust  for  his  sisters." 

It  is  clear  that  he  did  not  anticipate  that  any  impera- 
tive trust  for  sale  was  necessarily  imposed;  and  it  is 
also  clear,  that  there  was  no  conversion  of  the  real  into 
personal  estate.  The  testator  does  not  make  a  mixed 
fund,  but  only  desires  that  the  real  estate  should  be 
applied  in  such  manner  as  may  be  most  advisable  in 
aid  of  the  personalty  in  payment  of  the  legacy. 

Then  comes  the  codicil  which  reduces  this  legacy  from 
3,000/.  to  2,000/.,  and  I  am  of  opinion  that  it  is  opera- 
tive and  reduces  the  legacy  to  2,000/. 

I  will  make  a  declaration  to  that  effect. 
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1862. 


TUEXER  V.  TURXEIL 

Pcadmgafaii,  A  SURVIVIXG  trusiee  had  a  power  of  sale  over 
no aranw^M  "^^  '^'  estate,  to  be  exercised  with  the  coDcofTeiice 
beeniiMde,  it  of  Amgusta  Tmntr  (the  tenaot  for  life);  and  he  had 
tointeadioiild  *'^  ^  power  of  leasing.  The  agoits  of  Amgwsia  Twwtr 
^^^  ^  1.    ^^^9  ii*  iV^»  1861,  arranged  to  sell  a  portion  of  the  pro- 


Court  to  their  P^rty,  and  in  May^  1861,  they  had  agreed  to  grant  a 
**fr*^of^iale  ^^***^  ®^  another  portion*  These  arrangements  were  ap- 
and  Wasing.      proved  of  by  the  trostee. 

In  Augustf  1861,  this  sait  was  institated  by  the  only 
child  ofAnguiia  Turner  for  the  administration  of  the 
estate. 

The  proposed  purchaser  and  lessees  and  Augusta 
Turner  were  pressing  the  trustee  to  carry  the  arrange- 
ments into  efiect;  but  he  was  advised  that  he  could  not 
now  safely  do  so  without  the  sanction  of  this  Court. 
He  presented  a  petition  for  liberty,  notwithstanding  the 
pendency  of  this  suit,  to  carry  the  proposed  sale  and 
lease  into  eflPect;  and  he  prayed  to  be  paid  his  costs 
of  the  petition  out  of  the  estate. 

Mr.  C.  C  Barber^  in  support  of  the  petition,  cited 
Lewin  an  Trusts  (a). 

Mr.  Roberts  and  Mr.  JBoys,  for  the  Respondents,  ob- 
jected to  the  payment  of  the  costs.  They  argued  that 
the  application   to  the  Court  was  unnecessary  before 

decree ; 
(a)  Page  404:  {4lh  edit.) 
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decree;  and^  secondly,  that  the  order  ought  to  be  made 
in  chambers. 

TVKMER 

o. 
The  Master  of  the  Rolls  held  that  the  petition  was      '''''*""• 
proper^  and  he  directed  the  costs  to  be  costs  in  the 
cause. 


PATCH  V.  SPARKES. 

/an.  17, 18. 
rriHE  testatrix,  who  died  in  1843,  bequeathed  one*  Bequest  in 

^     sixth  of  her  residuary  personal  estate  to  trustees  *^r'^°j*^-i 
upon  trust  to  pay  the  interest,  dividends  and  profits  drenofj.  IT. 
thereof,  from  time  to  time,  to  and  for  the  use,  benefit  aJJa^om  and ' 
and  advantage  of  Anne  the  wife  of  John  HigginSy  and  after  the  de- 
all  his  children  during  the  life  of  the  said  John  Higgins,  in  trust  to  pay 

in  such   shares  and   proportions  as  the  said  trustees  \* '°  ^,"  *^^"" 

.  .  .  dren  then 

should,  in  their  or  his  discretion,  think  fit;  **  and  from  living,  reserv- 

and  after  the  decease  of  the  said  John  Higgins,  then  in  f"? his  w^fe^or 

trust  to  call  in,  pay  and  divide  the  said  last-mentioned  her  life,  which, 

trust  moneys  unto  and  amongst  all  the  children  of  the  on?er  deati^ 

said  John  Higgins  that  should  Be  living  at  his  death,  to  ^"  Jo  he  di- 
,,..,_,  ,  .  .     ,  vided  amongst 

be  divided  between  or  amongst  them  m  equal  shares  j.  e:$  chil- 

and  proportions,  reserving  however  and  keeping  back  u*^^?*[^^" 

at  least  one-fifth  part  of  such  last-mentioned  trust  funds  reservation  of 

for  the  use  and  benefit  of  the  wife  of  the  said  John  forthe^ife 

Higgins,  so  that  she  might  receive  the  interest,  dividends  and  children 

and  profits   thereof  during  her  life,  which  said  one-  on  the  wife  sur- 

fifth  part,  so  to  be  retained  and  kept  back  by  her  said  ▼^vine  J.  H,, 

_  ._     ,  ,_  .       ,.  ,111  and  she  having 

trustees  as  aforesaid,  the  said  testatnx  directed  should  predeceased 

be  paid  and  divided,  immediately  after  their  said  mother's  5i"not  toke 

decease,  unto  and  amongst  the  children  of  the  said  John  effect. 

Higgins,  in  equal  shares  and  proportions,  to  be  a  vested 

interest  in  each  of  them  respectively  as  they  should 

respectively  attain  their  respective  ages  of  twenty-one 

TOL.  XXX — HI.  B  E  years. 
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1862.  years.  The  said  testatrix  declared,  that  in  case  any  or 
either  of  the  children  of  the  several  legatees  and  persons 
thereinbefore  named  should  happen  to  die  before  they 
should  have  respectively  attained  a  vested  interest  in 
their  respective  shares  of  the  said  trust  moneys  and 
premises  leaving  lawful  issue,  then  such  issue  should 
stand  in  the  place  of  their  I'espective  deceased  parent  or 
parents,  and  be  entitled  to  such  share  and  part  in  the 
said  trust  money  and  premises  as  the  parent  of  such 
issue  would  have  been  entitled  to  if  living.  There  was 
also  a  clause  of  survivorship  on  death  without  leaving 
issue. 

There  were  five  children  of  John  Higgins  and  Annt 
his  wife,  viz.,  Eliza  and  four  others.  They  all  attained 
fwenty-one. 

In  1847,  Eliza  Higgins  married  John  Patch  and 
she  died  in  1848,  leaving  one  child  the  Plaintiff. 

Ann  Higgins  the  mother  died  in  1860,  but  John 
Higgins  was  still  living. 

The  Plaintiff,  an  infant,  instituted  this  suit  in  1861, 
and  she  thereby  submitted  that  on  the  death  of  her 
mother  Eliza  Patch,  she  became  absolutely  entitled  to 
the  share  and  interest  of  and  in  such  one  equal  fifth 
part  to  which  her  said  mother  would,  under  and  by 
virtue  of  the  said  testatrix's  will,  have  become  entitled 
in  case  she  had  survived  her  father  John  Higgins. 

But  the  surviving  children  of  John  Higgins  con- 
tended that  the  Plaintiff  had  not  a  vested  interest  in 
such  one  equal  fifth  part,  and  that  the  vesting  of  her 
share  and  interest  therein  was  contingent  upon  her 

surviving 
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(a)  15  Sim.  287.  (/)  21  Beav.  354. 

ib)  13  Beav.  60.  (;)  6  Beav.  360. 

(c)  5  De  G.  4  &  753.  (A)  2  Co//.  192. 

(</)  23  Bfflv.  282.  (i)  2DeG.^J.  252. 
(e)  1  JoAnj.  619. 
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surviving  her  grandfather  John  Higgins  and  attaining       1862. 
the  age  of  twenty-one  yearSi 

John  Patch  also  claimed  the  share. 

Mr.  Lloyd  and  Mr.  TT.  TT.  Cooper y  for  the  Plaintiflfe, 
cited  Lyon  v.  Coward  {a);  Masters  v.  Scales  (b);  Bar^ 
her  V.  ^arAtfr(c);  Thompson  v.  CUve{d);  Penny  v. 
Clarhe  {e) ;  Hodgson  v.  Smithson  (/). 

Mr.  Collins  for  the  trustees. 

Mr.  Locock  Webb  for  Mr.  Patch. 

Mr.  BaggaUay  and  Mr.  Sandys,  for  the  surviving 
children,  cited  Bennett  v.  Merriman  (^) ;  Macgregor  v. 
Macgregor  (A) ;  jBruIe  v.  Jf^orA*  (i). 

7^6  Master  of  ^Ae  Rolls. 

I  am  of  opinion  in  this  case  that  E/i^a  Pa^cA  did 
not  acquire  during  her  life  any  vested  interest  in  the 
fifth  of  one-sixth  of  the  residue  bequeathed  by  the 
trustee. 

The  argument  is  this: — ^The  trust  fund  consists  of  one- 
sixth  of  the  residue,  it  is  given  after  the  death  o(  John 
Higgins  to  all  the  children  who  should  survive  him;  but 
as  to  the  one-fifth  of  that  trust  fund,  it  is  given  on  the 
death  of  the  wife,  not  to  all  the  children  who  should 
survive  John  Higgins,  but  to  all  his  children  generally, 
which,  if  taken  by  itself,  would  be  a  vested  interest  in 
Eliza  Patch,  who  was  one  of  such  children,  but  who 
died  before  her  mother. 
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186S.  I  ani  of  opinion,  that  the  whole  of  this  provision  is 

dependent  on  the  event  of  John  Higgins  dying  during 
the  life  of  his  wife,  and  I  am  of  that  opinion  for  several 
reasons.  In  the  first  place,  the  sentence  begins  with 
the  words  ^'  and  from  and  after  the  decease  of  the  said 
John  Higgini^  then  in  trust  to  call  in,  pay  and  divide 
the  trust  moneys  amongst  all  the  children  living  at  his 
death,  reserving  one-fifth  for  the  wife  for  life.  Now  I 
think  that  the  commencing  words  govern  the  whole  of 
the  clause,  and  that  if  this  reservation  of  one-fifth,  and 
the  limitations  thereof,  be  held  to  apply  if  the  wife 
should  die  in  the  lifetime  of  her  husband,  there  would 
be  this  species  of  inconsistency,  that  it  would  contradict 
the  previous  clause,  by  which  the  interest  of  the  whole 
is  directed  to  be  paid  to  the  wife  and  children  during  the 
life  of  John  Higgins  in  such  shares  and  proportions  as 
the  trustees  should  think  fit. 

I  am  of  opinion  I  cannot  interpose,  in  the  middle  of 
this  clause  of  the  will,  anything  which  is  to  take  place 
before  the  death  of  John  Higgins.  The  result  is,  that 
the  clause  as  to  the  division  of  one-fifth  of  the  trust 
fund  must  be  considered  as  contingent  on  the  event  of 
the  wife  surviving  her  husband.  If  she  survived  her 
husband  she  was  to  have  one-fifth  for  her  life  and  the 
four-fifths  were  to  be  divided  amongst  the  children  then 
living;  and  on  the  death  of  the  wife  the  reserved  portion 
of  the  fund  was  to  be  divided  amongst  all  the  children 
without  distinction,  not  only  those  who  survived  John 
Higgins  but  those  who  did  not. 

As  the  wife  did  not  survive  her  husband,  the  clause 
as  to  the  retainer  of  the  one-fifth  did  not  arise,  and  I 
am  of  opinion,  that  the  income  is  now  divisible  amongst 
the  four  surviving  children,  assuming  the  trustees  do 
not  wish  to  exercise  their  discretion. 
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TILDESLEY  v.  CLARKSON.  J««-  29, 30, 

Feb.  10. 
rva  the  20th  oi  July,  1860,  Mr-  Tildesley  and  Captain  A.  agreed  to 
^^     Clarkson  signed   an   agreement,  by  which  the  J^j^^^  ^ 
latter  agreed  to  take  from  the  former  a  lease  of  an  un-  uofinuhed 
finished  house  at  Maida  Hill.    The  agreement  was  as  taining  cove- 
follows  :—  nantoonthe 

part  of  il.  to 

"  Heads  of  proposed  lease  from  Samuel  Tildesley  "^^^l^^^^ 

to  Captain  Clarkson,  o{'So,24,Clif ton  Gardens,  agreed  to  finish 
•n   jj'     A  the  house.  The 

Faddmgton.  Court  declined 

''Term  21  years,  determinable  by  either  party  the  to  take  the 
first  7  or  14  years.     Rent  200/.  for  first  7  years,  and  if"^*ha*Tin 
220/.  afterwards,  to  commence  on  29th  September  next,  been  finished 
-Covenants  the  same,  in  every  respect,  as  are  comprised  fectWe  manner 
in  the  Bishop  of  London  and  trustees*  lease  to  S,  TH-  &>  to  make  it 
desley  under  which  he  holds.     Purchasing  clause  to  be 
inserted  for  two  years  for  3,300/.  and  20/.  ground  rent. 
Lease  to  be  prepared  by  lessor's  solicitor  at  lessee's 
expense.    To  be  finished  and  possession  given  by  the 
end  of  AugiLSt" 

A  draft  lease,  containing  the  usual  covenants  to  repair 
and  keep  in  repair,  was  sent  to  the  Defendant's  solicitor, 
which  was  returned  approved  as  altered  on  the  12th  of 
October,  1860. 

The  Defendant  (as  he  alleged)  completed  the  house. 
On  the  29th  of  September  Captain  Clarkson  sent  in  his 
furniture,  he  went  to  reside  there  with  his  family  on  the 
23rd  of  October,  and,  by  arrangement,  he  finished  the 
decorations  of  the  drawing-rooms  and  boudoirs,  and 

was 
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1862.  was  allowed  45/.  for  it  by  the  Plaintiff.  The  house, 
however,  as  the  Defendant  alleged,  immediately  began 
to  tumble  to  pieces.  He  stated  in  his  evidence,  that 
Clarksoh.  about  a  week  after  he  had  began  to  occupy  the  house, 
a  large  piece  of  the  ceiling  of  his  bedroom  fell  down, 
bringing  with  it  a  great  deal  of  cement  and  other 
matter,  and  causing  great  damage  to  his  furniture. 
The  whole  of  the  ceiling  was  condemned  by  the  Plain- 
tiff's plasterer,  who  took  it  down  and  replaced  it  by 
another  ceiling.  On  the  25th  of  October,  1860,  the 
ceiling  in  the  spare  room  on  the  second  floor  fell  in  and 
was  entirely  renewed  by  the  Plaintiff  at  his  expense. 
Two  or  three  days  after  this,  the  ceiling  of  the  landing 
outside  the  drawing-room  also  fell  in  and  was  taken 
down  and  renewed  by  the  Plaintiff  at  his  expense. 
Great  damage  was  thereby  done  to  the  Defendant's 
carpets  and  furniture,  and  great  annoyance  and  dis- 
comfort was  caused  to  the  inmates. 

Shortly  after,  about  the  beginning  of  the  month  of 
November,  1860,  the  Defendant  for  the  first  time  per- 
ceived the  existence  of  several  other  serious  structural 
defects  in  the  said  house,  and  in  particular  he  observed 
signs  of  a  settlement  in  the  back-front  thereof,  and  that 
the  back  bed-room  on  the  first  floor,  which  had  not  yet 
been  inhabited,  would  be  rendered  absolutely  untenant- 
able by  reason  of  the  smell  proceeding  from  the  water- 
closet  at  the  back  of  the  house.  In  consequence,  he 
instructed  Mr.  Howell,  a  surveyor,  to  examine  it,  who 
did  so,  and  on  the  2nd  of  November,  1860,  made  his 
report 

Mr.  Howell  reported  that  there  were  serious  struc- 
tural defects  in  the  building,  that  he  noticed  signs  of 
several  settlements  in  the  back-front;  some  of  the  cracks 
arising  from  which  had  been  stopped  up.    That  there 

was 
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was  one  in  the  parapet  over  the  back  drawing-room       1862. 


Tlh9ULtY 


through  which  rain  before  long  would  find  its  way  to 
the  ceiling  below ;  that  he  had  every  reason  to  believe  ^'""^ 
that  they  might  be  traced  to  defective  foundations,  Ci.4maioir. 
and  he  very  much  feared  whether  this  part  of  the 
building  would  ever  be  sound.  That  the  room  had 
sunk,  in  consequence  of  the  purlins  being  of  insufficient 
substance,  and  that  the  slating  had  been  done  in  a  very 
careless  manner.  That  the  soil  pipe  from  the  upper 
water-closet  discharged  itself  into  the  head  of  the  rain- 
water pipe,  an  arrangement  which  was  not  only  unusual, 
but  positively  disgusting,  and  that,  with  such  a  nuisance 
close  to  its  windows,  the  back  bedroom  would  be  un- 
tenantable. That  all  the  waste  pipes  to  the  sinks,  basins 
and  cisterns  require  to  be  properly  trapped.  That  the 
basement  offices  at  the  back  must  always  be  damp,  as 
the  ground  outside  was  above  the  level  of  the  floor,  and 
dry  rot  might  be  expected  before  very  long  to  shew 
itself.  That  the  plastering  appeared  throughout  the 
building  to  have  been  very  badly  done,  and  that  all 
cracked  or  bulged  parts  in  the  ceilings  ought  to  be 
cut  out  and  made  good. 

The  Defendant  also  said,  that  in  the  night  of  the  29th 
of  December^  1860,  he  found  the  floor  of  the  adjoining 
passage  and  the  spare  bedroom  on  the  same  floor  flooded 
with  water. 

He  proceeded  to  state  as  follows  :— 

"  I  then  went  into  the  drawing-room,  and  found  the 
water  pouring  through  the  ceiling  and  down  the  walla 
over  my  carpet  and  other  furniture,  and  from  thence  it 
penetrated  into  the  dining-room  and  carried  with  it  two 
pieces  of  the  ceiling.  I  afterwards  discovered  that  saeh 
inundation  was  caused  by  the  bursting  of  the  upper 
cistern,  which  was  not  of  sufficient  weight  or  sub- 
stance 
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stance  to  carry  the  weight  of  the  water  contained  in  it, 
and  which  had  conseqaently  burst  once  before,  and 
9.  had  been  screwed  together,  by  and  at  the  expense 

Claruon.  q(  tijg  piaintiflT,  by  means  of  an  iron  bar  driven  through 
the  outside  wall  of  the  house  and  the  middle  of  the 
cistern/' 

He  also  said  that  the  stove  in  the  hall,  owing  to  the 
imperfect  way  in  which  it  had  been  fixed,  fell  out  on  the 
29th  of  January  last,  and  that  the  kitchen  range,  about 
a  month  after  he  had  taken  possession,  owing  to  the 
imperfect  way  in  which  it  had  been  set,  was  obliged 
to  be  taken  completely  out  and  re-set  by  and  at  the 
expense  of  the  Plaintiff* 

On  the  Ist  of  January,  1861,  the  Defendant  gave 
notice  to  the  Plaintiff  that  he  declined  to  execute  the 
lease,  and  he  shortly  after  removed  from  the  house,  and 
on  the  7th  of.  February,  1861,  the  Plaintiff  instituted 
this  suit  to  compel  a  specific  performance  of  the  con- 
tract. 

The  Defendant  resisted  the  performance  of  this  con-* 
tract.  He  said  he  had  signed  the  contract  on  the  faith 
of  the  Plaintiff's  representation  that  the  house  ''was 
only  too  well  built;"  that  it  was  solidly  and  substan- 
tially built,  and  would  be  placed  in  thorough  tenant* 
able  repair. 

He  said  that  many  of  the  structural  and  other  defects 
were  concealed  from  observation  by  plaster  and  cement 
placed  over  the  same,  and  that  the  rest  were,  from  their 
nature,  incapable  of  being  ascertained  until  tested  by  a 
professional  architect,  or  by  actual  experience  of  the 
consequences  thereof,  or  at  least  until  the  house  had 
been  regularly  inhabited. 

The 
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The  Defendant  speciBed  the  several  particulars  in        1862. 
which  the  works  had  not  been  finished  according  to  the      ^-"^v-^^ 

-  „  TlLDBSLBT 

agreement  as  follows:—-  9. 

"  (1.)  The  foundations  of  the  said  house  are  defectivCi  Clarmok. 
as  is  evidenced  by  numerous  cracks  and  settlements 
which  have  taken  place  in  the  various  parts  thereof,  Sec. 
The  defects  and  the  settlements  to  which  they  have 
given  rise  will  eventually  render  the  house  dangerous 
and  absolutely  uninhabitable.  (2.)  The  cement  is  of  a 
very  bad  quality  and  neither  of  the  depth  nor  of  the 
thickness  requisite  for  a  structure  of  the  size  of  the  said 
messuage.  (3.)  The  roof,  in  consequence  of  the  bad 
construction  thereof  and  the  insufficiency  of  the  timbers, 
has  sunk.  The  slating  has  also  been  done  in  a  very  im- 
perfect and  unworkmanlike  manner,  so  that  the  rain 
penetrates  in  various  parts.  The  whole  of  the  plumber's 
works,  including  the  cisterns,  sinks  and  basins,  have 
been  very  badly  constructed,  and  are  not  properly 
trapped,  so  that  they  have  been  and  must  always  be 
subject  to  derangement  and  a  constant  source  of 
annoyance  and  absolutely  prejudicial  to  health.  (4.) 
The  basement  offices  are,  from  the  manner  in  which 
they  have  been  built,  damp,  and  will  always  continue  so, 
and  I  have  been  informed  by  the  architect  and  surveyor 
whom  I  have  employed  to  inspect  the  same,  that  signs 
of  dry  rot  are  beginning  to  shew  themselves  therein. 
(5.)  The  plastering  throughout  the  messuage  has  been 
badly  done  and  is  very  much  cracked  and  bulged.  In 
several  places  it  has  fallen  in,  to  the  danger  of  the  occu- 
pants, and  to  the  great  destruction  and  injury  of  my 
furniture  and  property.  (6.)  The  arrangement  for  con- 
ducting the  soil  from  the  upper  water-closet  was  so 
offensive  and  disgusting  as  to  render  the  adjoining  bed- 
room uninhabitable ;  this  was  admitted  by  the  Plaintiff, 
and  partially  altered,  but  the  nuisance  was  not  effec- 
tually removed.    (7.)  The  joiners'  work  in  several  parts 

of 
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1862.  of  ^^^  house  has  been  made  with  unseasoned  materials, 
and  is  very  much  shrunk  and  cracked.  (8.)  The  manteU 
piece  of  the  dining-room  chimneyi  owing  to  the  im- 
Claeuoh.  perfect  manner  in  which  it  had  been  constructed,  fell  out 
soon  after  I  had  taken  possession  of  the  house.  It  was 
then  re-fixed  by  the  Plaintiff  and  at  his  expense,  but  a 
few  days  before  I  quitted  the  house  it  fell  out  a  second 
time  from  the  same  cause,  which  will,  I  believe,  make  it 
impossible  to  fix  it  securely  into  the  wall.'' 

The  Defendant  also  said  that  the  defects  in  the  con- 
struction of  the  house  gradually  increased  and  at  last  it 
became  apparent  to  him,  that  if  he  executed  a  lease  of 
the  house,  upon  the  terms  of  the  memorandum,  he 
should,  under  the  covenants  to  maintain  and  repair  the 
same,  be  subjected  to  a  very  great  annual  outlay  over 
and  above  his  liability  for  the  yearly  rent  and  ordinary 
repairs,  besides  having  on  his  hands  a  house  which 
could  never  be  inhabited  with  safety  or  comfort  by 
himself  or  any  other  person. 

The  evidence  as  to  the  extent  of  the  defects  was 
conflicting,  but  the  Defendant's  witnesses,  upon  cross- 
examination  by  the  Plaintiff,  only  confirmed  the  De- 
fendant's case. 

Mr.  Cole,  Mr.  Wickens  and  Mr.  H.  Matthews,  for 
the  Plaintiff. 

Mr.  Follett  and  Mr.  Osborne  Morgan,  for  the  De- 
fendant.   See  Lucas  y.  James  {a);  Smith  y.Marrable{b). 

Mr.  Cole  in  reply. 

Th^ 

(a)  7  Hare,  411.  (b)  11  Mee.  4*  W.  5. 
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The  MABTSBofthe  Rolls  consented,  at  the  suggestion 
of  the  partiesi  to  inspect  the  house  personally,  before 
delivering  judgment. 


TlLDBftLST 

Clarksoit, 


The  Master  of  the  Rolls. 

The  Plaintiff  seeks  specific  performance  of  an  agree-  Feb.  10. 
ment  entered  into  on  the  20th  July,  1860,  by  which 
the  Defendant  agreed  to  take  a  lease  of  a  house.  The 
lease  was  to  commence  on  the  29th  of  Sepiember,  1860, 
and  the  house  was  to  be  finished  and  possession  given 
by  the  end  of  August.  The  house  was  finished  and 
possession  was  given,  and  on  29th  of  September  the 
Defendant  took  possession  and  laid  out  very  considerable 
sums  of  money  in  adorning  the  drawing-room,  and  went 
to  reside  in  the  middle  of  the  month  of  October.  Before 
this  the  draft  of  the  lease  had  been  approved. 

In  January,  1861,  the  Defendant  complained  that 
the  Plaintiff  had  not  performed  his  part  of  the  agree- 
ment, and  he  refused  to  execute  the  lease.  And  at  the 
end  of  that  month  or  beginning  of  February  the 
Defendant  left  the  house,  and  on  the  7th  February  the 
bill  was  filed. 

The  real  question  to  be  tried  is,  whether  the  house 
was  delivered  up  by  the  Plaintiff  to  the  Defendant  in 
such  a  state  as  was  reasonable  to  be  expected  in  such 
circumstances,  that  is,  a  new  house  to  a  tenant  who  was 
to  enter  into  a  covenant  to  keep  it  and  deliver  it  up  in 
a  proper  state  of  tenantable  repair.  There  is  no  question 
of  fraud  or  acquiescence  on  either  side,  as  I  view  the 
case.  The  Plaintiff,  I  believe,  bon&  fide  thought  and 
probably  thinks,  that  the  house  was  delivered  up  in 
such  a  statQ  as  was  proper  and  would  entitle  him  to 
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require  from  the  DeFendant  the  usual  repairing  cove- 
naots.  The  Defendant,  I  have  no  doubt,  believes,  bonA 
JidCj  that  the  ordinary  repairing  covenants  would  subject 
Clarkson.  him  annually  to  a  very  heavy  expense,  or  if  not,  to 
a  very  large  outlay  in  the  first  instance,  to  put  the  house 
into  a  proper  state  of  repair. 

I  am  of  opinion,  that  the  question  to  be  tried  in  this 
cause  is,  whether  the  house  was  finished  and  delivered 
up  to  the  Defendant  in  such  a  state,  as  having  regard 
to  a  house  of  that  description  and  of  that  rent,  in  such 
a  situation,  is  proper  to  be  called  a  complete  state  of 
repair,  and  might  reasonably  be  expected  by  an  in- 
coming tenant. 

I  am  of  opinion  that  there  is,  in  every  case  of  this 
description,  implied  in  the  contract  to  finish  and  deliver 
a  house  to  an  incoming  tenant,  an  undertaking  to 
deliver  it  in  complete  tenantable  repair,  proper  for 
houses  of  the  character  demised.  If  the  Plaintiif  has 
not  performed  his  part  of  the  agreement,  he  cannot 
require  the  Defendant  to  perform  his.  The  question 
therefore  is,  has  the  Plaintiff  performed  his  part  of  the 
agreement? 

The  evidence  by  affidavit,  on  this  subject,  was  very 
contradictory,  and  if  it  had  rested  there,  it  might  have 
been  necessary  for  roe  to  have  obtained  the  assistance 
of  a  jury  to  determine  the  question,  but  the  Plaintiff 
thought  fit  to  cross-examine,  in  open  Court,  the  Defend- 
ant and  his  wife  and  some  of  his  principal  witnesses, 
and  the  effect  of  it  was,  in  my  mind,  strongly  to  support 
the  case  of  the  Defendant. 

The  evidence  of  the  Defendant,  personally^  shewed 
clearly  his  bona  fides^  and  that  he  was,  at  a  great  loss 
and  great  inconvenience  to  himself,  driven  from  a  house 

which 
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which  he  had  wished  and  intended  to  reside  in.  The  1862. 
evidence  of  Mr.  Howell  and  Mr.  Mair  shewed,  that  in 
the  opinion  of  two  experienced  surveyors  and  architects^ 
the  expenses  which  would  fall  on  Mr.  Clarhson  would 
be  extremely  heavy,  and  far  out  of  all  proportion  to 
what  would  have  been  expected  by  a  gentleman  taking 
,a  house  of  this  description.  I  should  hesitate  much 
before  I  could  compel  a  Defendant  to  take  the  lease 
of  a  house,  when  two  architects  and  a  surveyor  of  ex- 
perience and  eminence  state  such  to  be  their  deliberate 
opinion ;  the  more  so,  as  this  part  of  their  evidence  is 
not  inconsistent  with  the  evidence  given  on  the  part  of 
the  Plaintiff  by  affidavit.  Whether  the  PlaintiflTs 
witnesses  Mr.  Wigg  and  Mr.  Donaldson^  if  examined 
in  open  Court,  would  have  gone  further  than  they  have 
done  on  their  affidavits,  I  have  no  means  of  judging, 
for  the  Defendant  has  not  thought  fit  to  cross-examine 
these  gentlemen ;  but  as  it  stands,  though  there  is  con- 
siderable contradiction,  or  rather  difference  of  opinion, 
between  the  witnesses  for  the  Plaintiff  and  the  Defend- 
ant, as  to  various  other  parts  of  the  case,  there  is  no 
contradiction  on  this : — that  the  performance  of  the 
covenants  to  repair  to  be  inserted  in  the  lease  would 
fall  unusually  heavily  on  the  Defendant  in  the  present 
state  of  the  house. 

I  did,  however,  both  for  my  own  satisfaction  and  at 
the  request  of  the  Plaintiff,  personally  visit  and  inspect 
the  house  in  company  with  Mr.  Graham,  a  gentleman 
of  whose  knowledge  and  experience  in  such  matters 
I  had  formed  a  high  estimate.  I  gave  him  copies  of 
the  affidavits  of  the  Plaintiff  and  Defendant.  I  requested 
him  to  look  over  the  house  in  the  first  instance,  and  I 
met  him  by  appointment  afterwards,  and  went  over  the 
house  with  him,  there  being  no  one  present  but  the 
foreman  of  the  Plaintiff,  who  answered,  as  it  appeared 

to 
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1862.  to  me,  with  perfect  truth  and  without  hesitation,  all  the 
questions  put  to  him.  The  result  of  Mr.  Oraham's 
examination  of  the  house  and  what  he  stated  and 
pointed  out  to  me  had  the  effect  of  convincing  me  that 
the  covenants  to  repair  would  fall  very  heavily  on  the 
Defendant,  and  that  the  house  was  not  in  such  a  state 
as  the  Court  would  require  it  to  be  in,  when  the  house 
was  delivered  up  to  the  first  tenant  under  a  strict 
repairing  covenant.  Mr.  Graham  agreed  in  opinion  with 
Mr.  Wigff  and  Mr.  Donaldson  in  the  most  important 
matter,  viz.,  that  the  house  had  reached  its  permanent 
bearing,  and  that  the  wall  would  not  settle  down  any 
further ;  he  thought  all  the  brick-work  very  good. 

I  also  adopted  the  Plaintiff's  conclusion,  that  the 
flooding  on  the  night  of  the  13th  January  did  not  arise 
from  the  bursting  of  the  cistern,  though  it  may  be  diffi- 
cult to  explain  how  that  arose.  But  the  sinking  of  the 
partition  between  the  bedrooms  in  the  floors  was  very 
evident,  and  most  so  in  those  nearest  to  the  drawing- 
room  ;  it  had  produced  serious  cracks  in  various  places. 
Mr.  Oraham  did  not  attribute  this  to  the  pressure  of 
the  roof,  but  to  the  fact  that  the  whole  of  the  parti- 
tions were  supported  in  a  wooden  bressumer  across  the 
middle  of  the  drawing-room,  which  ought,  in  his  opi- 
nion, to  have  been  an  iron  girder,  and  which,  having 
regard  to  the  great  space  and  also  to  the  great  weight 
to  be  supported,  was  insufficient  for  the  purpose,  and 
was  the  cause  of  the  settling,  and  from  which  cause 
further  settling  must  be  expected,  unless  the  bressumer 
were  removed  and  an  iron  girder  substituted.  The 
plumber's  work  he  thought  defective  throughout,  and 
I  observed  three  places  where  the  wet  had  penetrated, 
owing  to  this  cause,  and  one  in  which  it  could  not  have 
been  occasioned  by  the  non-removal  of  the  snow,  as  it 
was  above  a  window  in  the  passage,  on  the  side  of  the 

western 
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weetem  wall  next  the  narrow  passage,  between  the       1862. 

bouse  and  the  neighbouring  one.     Mr.  GraJiam  also 

concurred  with  Mr.  Main  in  his  opinion,  that  dry  rot 

was  to  be  expected  in  the  room  on  the  basement,  ad-    Clabmok. 

joining  the  housekeeper's  room,  in  consequence  of  no 

sufficient  ventilation  having  been  provided  for  the  air 

between  the  floor  and  the  ground.     I  asked  him,  if  I 

was  about  to  take  the  house,  and  if  I  had  desired  him 

to  let  me  know  what  ought  to  be  laid  out  upon  it,  in 

order  to  put  it  into  a  proper  state  of  repair  for  me,  what 

would  be  necessary  to  be  laid  out?    He  expressed  him« 

self  unable  to  state  any  sum  accurately,  without  a  more 

detailed  estimate  of  the  various  matters  required ;  but 

upon  my  suggesting  various  points  above  referred  to  and 

inquiring  the  probable  expense,  his  estimate  amounted 

to  such  a  sum  as  obviously  a  tenant  coming  into  a  new 

bouse  could  not  expect  or  be  reasonably  expected  to  do. 

The  plastering  was  obviously  defective  in  many  places, 
and  gave  me  the  impression,  when  the  various  matters 
were  pointed  out  to  me,  that  the  house  had  been  finished 
by  piece-work  without  much  superintendence,  on  this 
point,  as  to  the  quality  of  the  work. 

The  result  I  have  come  to  is,  that  this  Court  cannot 
properly  force  the  lease  of  this  house  on  the  Defendant, 
and  that  when  he  entered  into  the  contract  he  reasonably 
expected,  and  was  entitled  to  expect,  what  he  has  not 
found. 

Mr.  Graham  observed,  that  the  principal  defect — that 
of  the  settling  down  of  the  partition — must  have  been 
evident  when  the  house  was  taken ;  but  I  do  not  at- 
tribute much  weight  to  this  circumstance,  although  it  is 
a  point  strongly  pressed  on  me  in  argument,  and  was 
likened  to  the  case  of  a  right  of  way  across  a  property, 

which 
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1862. 
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Clarkbon. 


winch  a  purchaser  has  contracted  to  take.  In  one  of  the 
Plaintiff's  affidavits,  even  he  states  that  he  was  ignorant 
of  several  of 'the  defects  pointed  at  in  the  affidavit  of 
the  Defendant,  which  would  be  patent  to  the  experienced 
eye  of  a  surveyor  or  architect  who  examined  the  bouse 
professionally;  and  I  do  not  think  that  a  gentleman,  not 
being  a  professional  man,  would  notice  such  defects  or 
be  aware  of  their  relevance  and  materiality ;  and  it  is 
further  to  be  observed,  that  the  Defendant  stated  in 
his  evidence,  that  he  was  induced  not  to  employ  an 
architect  to  examine  the  house  previously  to  taking  it, 
because  the  Plaintiff  assured  him  that  he  might  rest 
satisfied  that  the  whole  was  admirably  done,  for  that  he 
had  himself  superintended  the  building  of  the  house 
from  the  beginning  to  the  end. 


I  do  not  go  into  all  the  details  of  the  various  matters 
connected  with  this  house,  which  I  examined  with  Mr. 
Graham,  nor  do  I  mention  all  his  observations,  both 
favorable  and  unfavorable,  to  the  Plaintiff.  I  explained 
to  him  exactly  why  I  wished  for  his  assistance,  and 
impressed  upon  him  that  his  position  was  of  a  judicial 
character,  and  that  he  ought  to  give  me  his  honest  opi- 
nion,  apart  from  all  favor  or  inclination  in  favor  of  either 
party. 


The  result  is,  that  the  specific  performance  of  the 
agreement  cannot  be  enforced.  The  bill  must  be  dis- 
missed, and  the  costs  must  follow  the  event. 
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THE  EARL  OF  BRADFORD  v,  THE  EARL  OF 
ROMNEY. 

Feb,  10,  21. 

IN  June,  1819^  on  the  marriage  of  the  Honorable  On  a  question 
Eobert   Clive  with    Lady    Windsor,  a  settlement  J^Sn  in- 
was  made,  by  which,  in  the  events  which  had  since  strument,  no 
occurred,  31,166/.  135.  4rf.  became  divisible  amongst  intention  of  the 
the  younger  chil4ren  of  that  marriage,  on  the  death  of  P^T^l^, "  *^' 
the  survivor  of  their  father  and  mother ;  their  interests  though  ex- 
were  to  become  vested  at  twenty-one  or  marriage,  with  *"""^  ®^*' 
a  gift  over  to  the  survivors  of  the  share  of  any  child  who  adduced  to 

should  die  before  acquiring  a  vested  interest.  tion^of  the^par- 

ties,  the  state 
There  were  originally  seven  younger  children,  two  andthe"rights 
died  in  infancy  before  the  year  1853,  so  that  in  Novem-  a^^  interests 
-        ,n-n     1.  1      1.  •  .1  ,    •         /./.I         oftheparties 

ber,  looo,  this  sum  was  apparently  divisible  into  fifths,    in  them.    But 

in  a  suit  to 
reform  a 
In   November,   1853,  Henrietta  Sarah,  the    eldest  written  insiru- 

daughter  of  Mr.   Clive  and  Lady  Windsor,  and  who  ^fT„VnSnT 
had  previously  attained  twenty-one,  intermarried  with  admissible. 
Mr.  Hussey.     Miss  Clive  had,  at  that  time,  a  vested  suit  raising 

interest  in  one-fifth  of  the  fund  in  question.     On  the  ^th  questions, 

-    ,  .  .  ,  ,    the  Court, 

occasion  of  this  marriage  a  settlement  was  executed,  though  it  re- 
bearing  date  the  24th  of  November,  1853.     It  was  made  ^^e  otX'" 
between  Miss  Henrietta  Sarah  Clive  of  the  first  part,  one  point,  re- 
Mrs.  Hussey  of  the  second  part,  and  the  Earl  of  Romney  evidence  whTn 
and  two  other  trustees  of  the  third  part.     After  stating  consideringthe 
the  parties  it  proceeded  directly  as  follows  : —  The  Court 

'^  Whereas  a  marriage  has  been  agreed  on  and  is  a  deed  when 

intended   shortly  to  be  solemnized   between   the  said  tjiemisukeis 
"^  shewn  to  be  an 

Edward  error  common 
to  both  parties, 
and  it  is  essential  that  tlie  extent  of  the  rectification  should  be  clearly  ascertained  and 
defined  by  evidence  cotemporaneous  with  or  anterior  to  the  deed. 
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1862.  Edward  Hussey  and  the  said  Henrietta  Sarah  Clive. 
And  whereas,  upon  the  treaty  for  the  said  intended 
marriage^  it  was  agreed  that  the  sum  of  10,000/.,  to 
which  the  said  Henrietta  Sarah  Clive  is  entitled  in 
possession,  should  be  settled  upon  the  trusts  and  in 
manner  hereinafter  expressed,  and  it  was  also  agreed 
that  whatever  other  property,  real  or  personal,  to  which 
the  said  Henrietta  Sarah  Clive  or  the  said  Edward 
Hussey  in  her  right  should  become  entitled  to  during 
the  said  intended  coverture  should  also  be  settled  upon 
the  trusts  and  in  manner  hereinafter  expressed.  And 
whereas,  in  contemplation  of  the  said  intended  mar- 
riage, the  said  sum  of  10,000/.  has,  with  the  privity 
of  the  said  Edward  Hvssey^  been  invested  in  the  pur- 
chase of  10,512/.  9s.  8d.  £3  per  Cent.  Consolidated 
Bank  Annuities,  which  sum  is  now  standing  in  the 
names  of  the  said  Charles  Marsham  Earl  of  Romney^ 
William  Courtenay  Afarland  and  Robert  Clive^  in  the 
books  of  the  Governor  and  Company  of  the  Bank  of 
England:* 

The  indenture  then  witnessed,  that  the  trustees  should 
stand  possessed  of  this  sum  of  10,512/.  9^.  8d,  Consols 
in  trust,  after  the  marriage,  for  Mrs.  Hussey  for  her  life, 
for  her  separate  use  without  power  of  anticipation;  and 
after  her  decease  to  Mr.  Hussey  for  his  life,  and  after  the 
decease  of  the  survivor,  for  the  first  son  of  the  marriage 
who  should  attain  twenty-one;  and  if  none,  then  in 
trust  for  the  daughters  of  the  marriage,  as  Mr.  and 
Mrs.  Hussey  or  the  survivor  of  them  should  appoint, 
and  in  default  of  appointment,  amongst  them  equally; 
and  if  none,  then  for  Mrs.  Hussey  absolutely  if  she 
should  survive,  but  if  not,  then  as  she  should  by  deed  or 
will  appoint,  and  in  default  of  appointment  to  her  next 
of  kin  as  if  she  had  died  unmarried. 

The 
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The  settlement  then,  after  the  usual  clause,  contained        1862. 
a  subsequent  provision  which  was  in  these  words  : — 

''  And  this  indenture  also  witnesseth,  that  in  pur- 
suance of  the  before-mentioned  agreement  in  this  behalf, 
each  of  them  the  said  Edward  Hussey  and  Henrietta 
Sarah  Clive  doth  hereby,  for  himself  and  herself,  and 
his  and  her  heirs,  executors  and  administrators,  cove- 
nant with  the  said  Charles  Marsham  Earl  of  Romney, 
William  Courtenay  Morland  and  Robert  Clive,  their 
executors  and  administrators,  in  manner  following,  that 
is  to  say,  that  the  said  Henrietta  Sarah  Clive  and 
Edward  Hussey  and  all  other  necessary  parties  will 
convey,  assign  and  assure  to  the  trustees  or  trustee  for 
the  time  being  of  these  presents  all  such  real  and 
personal  estate  as,  at  any  time  during  the  said  intended 
coverture,  the  said  Henrietta  Sarah  Clive  or  the  said 
Edward  Hussey  in  her  right  shall  become  entitled,  by 
descent,  transmission,  claim,  devise,  bequest,  gift,  dona- 
tion, representation,  purchase  or  othervyise  (which  real 
and  personal  estate  is  hereinafter  referred  to  as  future 
acquired  property),  to  be  held  by  such  trustees  or 
trustee  upon  and  for  the  trusts,  intents  and  purposes, 
and  with,  under  and  subject  to  the  powers,  provisoes, 
agreements  and  declarations  hereinafter  declared,  ex- 
pressed and  contained,  or  referred  to  of  and  concerning 
the  same ;  that  is,  future  acquired  property,  so  far  as 
it  may  consist  of  trinkets  and  the  like,  or  of  property 
not  exceeding  500/.  is  to  belong  to  Mrs.  Hussey  for  her 
separate  use;  and  as  to  all  other  property  upon  the 
same  trusts  as  the  rest  of  the  property  is  settled." 

The  indenture  of  settlement  of  November,  1853,  was, 
as  to  the  description  of  '^  the  sum  of  10,000/.  to  which 
Henrietta  Sarah  Clive  is  entitled  in  possession,"  in- 
accurate ;  for  the  only  fortune  to  which  she  was  then 
entitled  was  her  reversionary  share  in  the  funds  held 

2  F  2  upon 
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upon  the  trusts  oF  the  indenture  of  the  18th  of  June^ 
1819^  together  with  her  interest,  if  any,  in  the  sums 
payable  for  maintenance  under  a  second  indenture  of 
the  same  date.  The  10,512/.  95.  %d.  Consols  were  bor- 
rowed by  her  father,  and  advanced  to  the  trustees  of 
her  settlement. 

Mr.  Clive  died  in  January^  1854,  shortly  after  the 
marriage.  Since  then,  in  1857,  another  of  the  younger 
children  of  Mr.  Clive  and  Lady  Windsor  died,  an 
infant,  whereupon  the  share  of  Mrs.  Hussey  in  the 
31,166/.  13^.  Ad,  became  one-fourth. 

This  bill  was  filed  by  the  present  trustees  of  the  settle- 
ment executed  in  1819  on  the  marriage  of  Mr.  Clive 
and  Lady  Windsor^  against  the  trustees  of  the  settle- 
ment executed  in  1853  on  the  marriage  of  Mrs.  Hussey y 
and  against  all  persons  interested  under  that  settlement 

The  bill  stated  the  inaccuracy  in  the  recital,  and  that 
*^  at  the  time  of  the  execution  of  the  indenture  of  settle- 
ment of  the  23rd  of  November^  1853,  Robert  Henry 
Clive  was  under  the  impression  and  belief,  that  the 
share  of  Henrietta  Sarah  Hussey  in  the  said  trust  pro- 
perty was  or  amounted  to  10,000/. ;  at  all  events  Robert 
Henry  Clive  determined,  that  the  said  share  should  be 
considered  to  amount  to  10,000/.,  and,  if  necessary,  to 
make  the  share  up  to  that  amount  out  of  his  own  moneys; 
and  he  also  determined  and  agreed  to  treat  such  share 
as  an  interest  in  possession,  and  in  that,  view  and  for 
that  purpose,  Robert  Henry  Clive  undertook  and  agreed 
to  provide,  in  the  first  instance,  a  sum  of  10,000/.  as  the 
fortune  of  Henrietta  Sarah  Hussey ^  the  actual  share  of 
Henrietta  Sarah  Hussey  in  the  said  trust  funds  being  to 
be  applied,  as  far  as  it  would  extend,  in  recouping  the 
sum  advanced  and  paid  by  the  said  Robert  Henry  Clive 

as 
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as  such  fortune.  That  such  was  the  case  will  appear 
from  the  facts  and  circumstances  hereinadter  stated  in 
relation  to  the  contract  for  and  preparation  of  the  said 
settlement."  It  then  set  forth  the  correspondence  and 
circumstances  attending  the  execution  of  the  settlement, 
which  it  is  unnecessary  to  state. 

The  bill  prayed  as  follows,  viz. : — ''That  it  may  be 
declared,  that  it  was  the  true  intent  and  meaning  of  the 
parties  to  the  indenture  of  settlement  of  the  28rd  day  of 
November  J  1853,  that  the  sum  of  10,000/.,  mentioned  in 
the  same  settlement  and  therein  described  as  *  the  sum 
of  10,000/.  to  which  the  said  Henrietta  Sarah  Clive  is 
entitled  in  possession,'  should  comprise,  and  that  such 
sum  should  be  deemed  to  comprise,  the  share  of  the 
Defendant  Henrietta-Sarah  Huesey  in  the  said  sum  of 
31,166/.  13«.  4i/.,  the  amount  of  the  principal  funds  held 
upon  the  trusts  of  the  firstly  hereinbefore  stated  in- 
denture of  settlement  of  the  18th  day  of  June,  1819, 
and  that  to  the  extent  of  such  share  of  the  said  Hen-- 
rietla  Sarah  Hussey,  the  said  Robert  Henry  Clive  was 
entitled  to  be  recouped  the  sum  of  10,000/.  advanced 
by  him  as  aforesaid,  out  and  by  means  of  the  share  of 
the  Defendant  Henrietta  Sarah  Hussey  in  the  principal 
moneys  held  upon  the  trusts  of  the  same  indenture  of 
settlement;" 

Mr.  Lloyd  and  Mr.  Renshaw  for  the  Plaintiffs. 

Mr.  Lewin  for  the  trustees  of  Mr.  and  Mrs.  Hussey  s 
settlement. 

Mr.  Baggalay  and  Mr.  G.  Simpson  for  Mr.  and  Mrs. 
Hussey  and  their  children. 

Mr.  C  Hall  for  the  Baroness  Windsor. 

The 
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1862. 


leb.  21. 


The  Masteb  of  the  Rolls. 

The  object  of  ibis  suit  is,  to  bave  it  determined  that 
the  portion  of  Mrs.  Hussey  under  the  marriage  settle- 
ment of  her  father  and  mother  is  liable  to  make  good 
the  sum  advanced  by  her  father  on  her  marriage  with 
Mr.  Hussey. 


The  pleader,  in  framing  the  prayer  of  the  bill,  ob- 
viously felt  puzzled  as  to  the  way  he  should  put  the 
case, — whether  it  was  to  be  treated  as  a  question  of 
construction^  or  as  a  case  in  which  the  instrument  itself 
ought  to  be  reformed,  for  the  purpose  of  making  it 
agree  with  the  intentions  of  the  parties  who  entered 
into  the  contract  on  which  the  settlement  was  founded. 
Accordingly,  the  paragraph  I  have  read  is  so  framed,  as 
to  leave  it  ambiguous  which  of  the  two  is  relied  upon ; 
and,  without  presenting  the  case  in  the  form  of  an 
alternative,  to  allow  both  questions  to  be  urged  upon 
the  Court.  The  same  course  has,  in  a  great  measure, 
been  followed  in  argument,  blending  the  two  questions 
together.  I  find  it,  however,  necessary  to  separate  the 
questions,  and  in  considering  the  case  in  both  aspects, 
I  shall  keep  them  quite  distinct.  To  do  otherwise  would 
lead  to  confusion  and  a  manifest  violation  of  the  rules 
of  law,  which  reject  in  one  case  what  is  essential  to  be 
considered  in  the  other. 


In  the  first  place,  I  examine  the  question  of  construc- 
tion, and  consider  what  is  the  true  eflect  of  the  instru- 
ment as  it  stands.  So  considering  it,  no  evidence 
of  the  intention  of  the  parties  is  admissible,  evidence 
only  can  be  given  to  shew  the  position  of  the  par- 
ties, the  state  of  the  funds,  and  their  rights  and  in- 
terests in  them.  Considering  the  matter  solely  as  a 
question  of  construction,  I  am  of  opinion  that  neither  the 

then 
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then  vested  interest  of  Miss  C/Zve  in  the  31,116/.  13«.  4d.,        1862. 
nor  her  contingent  interest  therein,  are  included  in  or 
form  any  portion  of  the  10,000/.  advanced  by  Mr.  Clive, 

The  settlement  recites  that  Miss  Clive  was  entitled 
in  possession  to  10,000/.  Except  by  the  gift  of  her 
father.  Miss  Clive  was  entitled  to  nothing  in  possession. 
Still  10,000/.  Jiad  been  advanced  to  the  trustees,  and 
was  invested  in  10,612/.  9«.  8d.  Consols,  and  on  the  true 
construction  of  the  instrument  she  was  possessed  of 
10,000/.  by  the  gift  of  her  father,  and  not  otherwise.  I 
look  in  vain  through  the  instrument  to  find  any  ex* 
pression  that  this  sum  was  meant  to  be  an  accelerated 
advance  of  what  Miss  Clive  might  ultimately  be  entitled 
to  under  her  father  and  mother's  marriage  settlement, 
which  Mr.  Clive  agreed  to  make  up  to  10,000/.  in  pos- 
session. Had  such  been  the  purpose  of  the  settlement, 
it  ought  to  have  recited  some  intention  of  Mr.  Clive's 
to  that  effect ;  it  ought  also,  in  the  operative  part, 
to  have  contained  the  necessary  provisions  for  making 
it  good  to  Mr.  Clive^  or  to  his  estate,  out  of  the  share  of 
the  31,116/.  16s.  4d.  to  which  Miss  Clive  would  ulti- 
mately become  entitled  in  possession  on  the  decease  of 
the  survivor  of  her  father  and  mother.  It  ought  also  to 
have  excepted  from  the  after-acquired  property  of  Miss 
Clive,  which  was  included  in  the  settlement,  her  share 
of  the  31,1 16/.  IGs.  4d.  It  does  nothing  of  all  this,  and 
as  a  mere  question  of  construction,  the  Court  would 
have  not  merely  to  introduce  a  word  or  transpose  a 
sentence  (which  is  sometimes  done  by  the  Court,  but 
very  reluctantly,  and  only  when  the  rest  of  the  instrument 
renders  it  necessary),  but  it  would,  in  reality,  have  to 
reform  the  settlement  altogether,  to  introduce  new  and 
modify  the  existing  recitals,  and  to  add  a  new  set  of 
clauses  consequent  thereon.  No  latitude  of  construction 
ever  extended  so  far,  nor  could  any  such  a  violation  of 

the 
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1862.       ^^^  >'ulcs  of  construction  which  obtain  in  all  Courts  of 
Law  and  Equity  be  tolerated. 

I  now  come  to  consider  this  case  as  one  in  which  it 
is  sought  to  rerorni  the  settlement,  by  introducing  those 
recitals  an^  provisions  which,  as  a  question  of  con- 
struction, would  be  inadmissible.  On  this  subject,  parol 
testimony  of  intention  is  clearly  admissible  (a).  It  is 
open,  at  all  times,  to  shew  that  the  settlement,  as  drawn, 
was  not  in  accordance  with  the  real  intention  of  the 
parties  to  the  contract,  and  to  have  the  same  rectified 
so  as  to  make  the  deed  in  all  respects  correspond  with 
the  intentions.  This  is  a  question  of  evidence  and  that 
alone,  and  accordingly,  for  this  purpose,  I  have  care- 
fully  read  the  whole  of  the  testimony  given  in  the  cause, 
but  it  is  absolutely  silent  on  this  subject. 

The  difficulties  in  the  way  of  the  Plaintiff  are 
numerous,  and  every  one  of  them  insuperable.  It  is  a 
rule  of  equity,  in  such  cases,  that  to  reform  a  deed  it  is 
necessary  to  shew  that  the  mistake  was  an  error  common 
to  both  parties  to  the  contract  (6) ;  but  it  is  admitted 
that  Mr.  Hussey^  at  least,  never  heard  of  the  matter  of 
the  interests  of  Miss  Clive  under  her  father  and  mother  s 
marriage  settlement,  and  that  he  had  no  intention  on 
the  subject,  and,  consequently,  that  be  could  not  have 
made  any  mistake  in  the  matter.  And  with  respect  to 
Mr.  Clive  himself,  there  is  nothing  to  shew  what  his 
intentions  really  were  on  this  subject ;  the  whole  is  a 
blank.  All  that  the  evidence  goes  to  is,  to  shew  what  it 
may  be  supposed  would  have  been  his  intention  if  the 
matter  had  been  stated  to  him.  It  may  be  presumed, 
and  reasonably  presumed,  especially  from  his  letter  of 

the 

(o)  Alexander    v.   Crosbie,    1  (6)    Mortimer    v.   Shortall,  2 

Llojfd  if  G.  U5.  Dru.  Sf  War.  363. 
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the  5th  November^  1853,  that  Mr.  Clive  intended  to 
make  up  the  fortune  of  each  of  his  younger  children  to 
10,000/.,  and  no  more;  but  even  this  rests  in  great 
obscurity,  and  the  extent  to  which  he  intended  (if  he 
intended  at  all)  that  he  should  be  recouped  out  of  their 
portion  is  mere  guess  work. 


1862. 


Above  all  things,  in  cases  of  reforming  a  deed,  it  is 
essential  that  the  extent  of  the  proposed  alteration 
should  be  clearly  defined  and  ascertained  by  evidence 
cotemporaneous  with  or  anterior  to  the  deed.  But 
the  difficulty  which,  in  the  course  of  the  argument, 
I  suggested  to  the  counsel  of  the  Plaintiff  seems  to  me 
to  be  insuperable.  It  is  this : — to  what  extent  did  Mr. 
Clive  intend  to  have  the  10,000/.  made  good  to  him  out 
of  the  share  of  the  31,116/.  1&.  4£/.,  to  which  his 
daughter  might  become  entitled.  At  the  time  of  the 
settlement  there  were  five  younger  children :  was  his 
right  to  be  recouped  to  be  limited  to  that  one-fiflh  ?  If 
not,  did  it  extend  and  was  it  to  be  limited  to  one-fourth, 
in  case  another  of  the  younger  children  should  die? 
If  not^  did  it  extend  to  one-third  in  case  a  second 
death  should  occur ;  or  was  it  a  purchase  of  the  whole 
of  her  interest  in  the  31,116/.  16^.  4cf.,  which,  in  one 
event,  might  have  amounted  to  15,000/.?  If  an  answer 
be  given  in  the  affirmative  to  any  one  of  these  questions, 
I  seek  in  vain  to  find  where  the  evidence  is  to  shew 
that  Mr.  Clive  so  limited  or  so  extended  his  views  and 
expectations.  It  is  obvious  that  no  answer  can  be  given 
to  any  one  of  these  questions,  founded  on  any  evidence 
anterior  to  the  settlement  or  cotemporaneous  with  it. 
The  answer  given  by  counsel  is  merely  arbitrary,  and  it 
is  limited  to  making  good  the  10,000/.  advanced,  simply 
because  it  seems  more  reasonable  that  such  should  have 
been  Mr.  Clive's  intentions,  than  that  he  should  have 

intended, 
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intended,  under  an  apparent  bounty,  to  purchase  an 
ultinnate  advantage  from  his  daughter.  But  it  is  mere 
surmise,  and  there  is  nothing  in  the  evidence  to  warrant 
it. 


But,  as  to  one  point  of  great  importance,  there  is  no 
doubt  or  question.  It  was  most  certainly  intended,  by 
all  parties  to  the  contract  and  the  settlement,  that  the 
afler-acquired  property  of  the  lady,  not  consisting  of 
trinkets  and  exceeding  500/.  in  value  at  any  one  time, 
should  be  included  in  the  settlement.  On  what  possible 
ground,  in  the  absence  of  direct  evidence  to  that  effect, 
can  this  intention  be  limited  to  exclude  what  she  would 
have  become  entitled  to  under  her  father  and  mother's 
marriage  settlement?  The  deed  says,  all  the  after- 
acquired  property.  According  to  all  the  authorities, 
her  interest  in  the  31,116/.  16s.  4J.,  whether  it  was 
vested  or  whether  it  was  contingent,  falls  within  the 
definition  of  after-acquired  property,  provided  such 
interest  was  not  then  vested  in  possession  (a).  I  look 
in  vain  to  find  in  the  evidence  adduced,  either  parol  or 
documentary,  any  trace  of  an  intention  to  limit  the 
settlement  of  the  after-acquired  property  of  the  lady. 
The  Plaintifis,  by  their  bill  and  their  counsel,  suggest, 
that  Mrs.  Hussey^s  one-fifth  or  one-fourth  or  one-third, 
whatever  it  might  be,  in  the  31,116/.  \Qs.  Ad.  was  not  to 
be  settled,  but  this  assertion  is  purely  arbitrary,  founded 
on  no  evidence,  and  only  to  be  inferred  from  what  they 
believed  Mr.  Clive  would  have  intended,  in  case  the 
matter  had  been  distinctly  brought  to  his  attention, 
which  it  evidently  was  not.  But  even  if  this  intention 
had  been  distinctly  expressed  by  him  to  the  effect  now 

contended. 


(a)  Ex  parte  Blake,  16  Tkav.      17;  Atxhtr  v.  Ke//y,  1  Drtw.  if 
463;  Ibbetton  v.  Grote,  25  Beav,      Sm,  300. 
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contendedy  it  could  not  have  bound  the  children  of 
Mr.  and  Mrs.  Hussey,  or  indeed  themselves,  unless  the 
matter  had  also  been  expressly  represented  to  them  or 
to  their  legal  advisers,  and  that  instructions  had  been 
given  to  frame  the  deed  accordingly. 

This  case,  therefore,  fails  both  as  a  question  of  con- 
struction and  as  a  case  of  reforming  an  instrument,  and 
every. endeavour  to  eke  out  the  question  of  construction 
by  evidence  of  intention  would  be  a  most  serious  viola- 
tion of  the  rules  which  the  Courts  are  bound  to  follow 
in  these  cases. 

The  consequence  is,  that  the  Plaintiffs'  bill  must  be 
dismissed.  Of  course  no  one  asks  for  costs,  but  the 
Defendants  must  be  allowed  to  take  their  costs  out  of 
the  fund  coming  to  Mrs.  Hussey  under  the  settlement 
of  1819.  If  required,  I  will  make  a  declaration  ex- 
pressing the  opinion  I  have  just  stated. 


CASES  IN  CHANCERY. 


P.6.27,28.  BARRATT  i;.  WYATT. 

Rule  of  con-     fTHHE  Defendants    Wyatt  and   Harrisotiy  who  were 
vherethe  trustees  of  a  marriage  settlement  dated  in  1843, 

operative  part   |jj^j    j^  breach   of  trust,  paid  over   a  portion  of  the 

of  a  deed  is  ■» 

leu  extensive    corpus  of  the  settled  fund  to  Mrs.  JBarratt,  the  tenant 

dta"/^^'^      for  life.    This  sum  had  been  paid  out  of  Court  to  the 

Where  trus-  trustees,  on  the  footing  that  it  formed  income  and  not 
tecs  are  made  « ^,  ^^,    ,  . 

liable  for  a       corpus  of  the  settled  property. 

breach  of  trust, 

tenant  for  life        Afterwards,   in   1860,   Wyatt  and   Harrison  retired 

ceived  the'        ^^om  the  trust,  and  the  Defendants  Jones  and  Freebody 

benefit,  they     ^y^^e  the  present  trustees.    This  suit  was  instituted  by 

are  entitled  to  "^  i        ttt 

be  recouped      the   children   of  Mrs.  Barratt  to   make    Wyatt   and 

"™.f  oJ'he'    ^""^0^  "^l^'e  f°'  ^l'*  "'^"^y^  i°>P«>PerIy  paid  over  to 
tenant  for  life,  Mrs.  Barratt^  who  had  taken  the  benefit  of  the  In- 

hav€"fnce  ^^    solvent  Debtors  Act. 

ceased  to  be 

trustees.  Mr.  Selwyn  and  Mr.  Eddis,  for  the  Plaintiffs,  cited 

Haby  V.  Ridehalgh  (a). 

Mr.  Lloyd  and  Mr.  E.  G.  White,  for  Wyatt  and 
Harrison,  argued  that  the  fund  in  question  was  income 
and  not  corpus,  and  that  it  was  not  comprised  in  the 
settlement.  Secondly,  that  they  were  entitled  to  be  re- 
couped out  of  Mrs.  BarratCs  interest. 

Mr.  W.  W.  Cooper  for  the  assignee  of  Mrs.  Barratt. 
The  old  trustees  have  no  lien  on  the  life  estate,  they 
must  come  in  under  the  insolvency,  and  receive  divi- 
dends rateably  with  the  other  creditors  of  Mrs.  Barratt, 
Their  claim  against  her  is  a  simple  debt;  they  have  ceased 
to  be  trustees  and  have  no  longer  any  lien  on  or  power 
of  retainer  over  her  life  interest.  [The  Master  of  the 
Rolls  :  They  are  entitled  to  all  the  same  equities  as  if 

they 
(a)  7DeG.,  M.J^  G,  104. 


CASES  IN  CHANCERY. 

they  had  continued  trustees.]  He  also  argued  that  the 
operative  part  of  the  settlement  was  not  consistent  with 
the  recital.     On  this  he  cited  Wcdsh  v.  Trevanion  (a), 

Mr.  FoUett  for  the  new  trustees. 


Barratt 

V. 

Wyaii. 


The  Mastbr  of  the  Rolls. 

On  reading  over  the  settlement  I  think  there  is  no       Ftb.  28. 
doubt  as  to  the  construction  of  it. 

In  the  first  place,  I  must  observe,  that  this  is  solely  a 
question  of  the  construction  of  the  settlement,  and  that 
the  subsequent  dealings  with  the  matter  by  the  Court  do 
not  affect  that  question  in  the  slightest  degree*  If  it  is 
contended  that  the  Court  has  set  a  construction  upon 
the  settlement,  I  do  not  think  that  appears  by  the 
orders  themselves.  If  it  be  contended,  on  behalf  of  the 
Defendant,  that  the  Court  has  set  such  a  construction  on 
the  deed  as  to  justify  any  act  which  has  been  done,  I  dis- 
sent from  that  view.  Mr.  Lloyd  very  fairly  and  properly 
said,  that  he  could  not  put  the  case  so  high  as  to  con- 
tend, that  if  the  acts  done  were  not  sanctioned  by  the 
settlement,  there  was  anything  to  be  found  in  the  orders 
of  the  Court  which  would  sanction  those  acts. 

As  to  the  construction  of  the  settlement,  I  do  not 

dispute  the  proposition  which  was  argued,  that  if  you 

find  in  a  settlement  recitals  indicating  various  parcels 

enumerated,  from  whence  it  is'to  be  inferred,  from  reading 

the  recital  alone,  that  these  parcels,  and  these  alone,  are 

to  be  included  in  and  made  subject  to  the  provisions  of 

the  deed,  but  yet  you  find  that  in  the  operative  part  of 

the  deed  one  or  two  of  these  parcels  are  omitted,  the 

Court  may  be  of  opinion,  upon  the  construction  of  the 

deed,  that  the  parcels  which  are  omitted  in  the  operative 

part  are  omitted  by  mistake,  and  are  not  included  in  the 

provisions 
(o)  15  Q.  B.  Jitp.  733. 
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1862.  provisions  of  the  deed.  And  the  converse  of  that  pro- 
position is  also  true ;  parcels  may  be  included  in  the 
operative  part  of  the  deed  which  the  recitals  and  the  rest 
of  the  deed  shew  to  have  been  inserted  thera  by  mistake. 
There  are  several  cases  to  that  effect,  and  amongst  them 
the  well-known  case,  before  Lord  Hansfidd,  of  Moore 
v«  Magrath  (a). 

If  this  case  came  within  that  rulci  I  should  act  on  it, 
but  in  my  opinion  it  does  not. 

I  consider  that  question  not  to  arise  in  this  case, 
because  this  settlement  does,  in  plain  and  unambiguous 
words,  not  only  recite  the  intention  to  convey  the  lady's 
property,  including  the  100/.  a  year,  but  does  actually 
convey  it  in  the  granting  part,  in  the  operative  part, 
and  in  the  habendum^  by  words  which  are  sufficiently 
large  to  include  the  whole. 

I  regret  in  this  case  that  the  trustees  are  connected 
with  the  legal  profession.  I  find,  in  my  experience,  that 
no  trustees  are  more  apt  to  commit  breaches  of  trust 
out  of  kindness  to  their  cestuis  que  trust;  but  they  do  so 
with  their  eyes  open.  Afterwards  their  cestuis  que  trust, 
when  they  become  insolvent,  put  forward  their  children 
to  make  the  obliging  trustees  replace  the  trust  funds, 
and,  unfortunately  for  them,  the  Court  is  bound  to  make 
trustees  perform  their  duty,  that  is  to  say  their  trust,  and 
it  18  no  excuse  to  say  that  they  have  received  no  benefit 
from  the  act,  and  that  it  was  done  out  of  kindness  to 
the  cestuis  que  trust  (as  no  doubt  was  the  case  here),  or 
in  order  to  save  them  from  destitution.  The  trustees 
must  account  for  and  make  good  the  fund,  but  they  are 
entitled  to  be  recouped  out  of  the  income  of  the  tenant 
for  life,  through  the  hands  of  the  new  trustees;  for 
I  think  that  the  fact  of  their  having  ceased  to  be 
trustees  cannot  prejudice  their  right  in  that  respect. 

(er)  1  Cowper,  9. 
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GARRARD  v.  FRANKEL,  ^    ,.,.«« 

Jan.  15, 16, 30. 

HE  Plaintiff,  Mr.  Qarrard,  was  the  owner  of  the  The  Defend- 

house  No.  211,  Oxftrrd  Street j  for  a  long  term  ^reementto* 

of  years :  it  had  been  let  to  John  Parnell  at  230/.  per  ^^.  ^■'o'",*^® 

^  ,  »      y  ,      Plaintiffaleaae 

annum,  which  was  shewn  to  be  its  real  value.     In  t/ti/y,  of  a  house  at 

1860,  this  house  was  to  be  let,  and  on  the  30th  of  July ^  23y*and^ii 

1860,  the  Defendant,  Mrs.  Frankelj  who  was  then  a  the  terms  of  a 

stranger  to  the  Plaintiff,  wrote  to  him  asking  for  the  theagrLment 

particulars  relating  to   this  house  and  the  terms   on  ^^  written, 

.  11  r\       %       1         r  which  errone- 

which  the  premises  were  to  be  let.     On  the  1st  of  ously  stated 

Avgust,  i860,  the  Plaintiff  wrote  to  the  Defendant  to  ^^/^Jj**^ 
the  effect  that  the  lowest  price  required  was  240/.  rent,  lease  was  after- 
clear  of  all  taxes,  the  tenant  repaying  the  insurance,  and  ^^^  in^which 
that  the  fixtures  might  be  purchased  or  not,  at  the  tlie  rent  was 
tenant's  option,  and  that,  if  not  purchased,  they  would  stated  to  be 
be  removed.    The  Defendant  said  that  she  had  never  ^^^Z-    '^'*® 

received  this  letter,  but  the  Court  thought  otherwise.       part  of  the 

lessor,  was 

On  the  6th    August,  Mrs.  Frankel   called  at  the  ^be  Coart  con- 

oflSce  of   Messrs.    Garrard  Sr  James  respecting  the  »J«lered  that 

11.  V»     .    the  lessee  must 

house.    The  Flamtm  was  absent,  bavmg  gone  to  Parts  have  perceived 

on  the  Ist  of  August,  where  he  remained  until  the  1 1th ;  ^^j^'^^Xe"*"^ 

but  she  then  saw  Mr.  James  his  partner.     Mr.  James,  in  amount  of  rent 

answer  to  her  further  inquiries,  informed  her  that^Mr.  g^ted  by^h^ 

Garrard  would  not  let  the  premises  for  less  than  240/.,  Plaintiff  and 

nor  otherwise  than  on  a  lease  for  seven, fourteen  or  twenty-  agreement  and 

one  years,  similar  to  that  granted  to  the  former  tenant.  {J**!!^*^^ 

She  Hf^,  that  the 
Plaintiff  was 
not  entitled  to  have  the  lease  reformed,  but  that  the  proper  relief  was  to  eive  the  lessee 
the  option  of  taking  the  reformed  lease  or  of  rejecting  it,  paying,  in  the  latter  case, 
a  rental  for  the  past  occupation  and  a  mortgage  on  the  lease  created  by  such  lessee. 

A,  granted  B.  a  lease,  in  which,  by  error,  the  rental  was  stated  to  be  130/.  instead 
of  230/.  B,  mortgaged  it  to  C  without  notice  of  the  mistake,  and  D,  afterwards 
paid  off  C,  but  the  lease  was  re-assigned  to  B.  and  not  to  D,  Held,  that  D,*s  claim 
in  respect  of  the  mortgage  and  sums  advanced  by  him  without  notice  had  priority  over 
A.*s  equity  to  reform  the  lease. 
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She  expressed  herself  satisfied,  and  said  that  the  Plain- 
tiff's immediate  determination  was  necessary,  that  she 
held  No.  1,  Great  Portland  Street,  at  a  rent  of  160/. 
per  annum,  and  that  the  lease  was  about  to  expire. 
She  also  said  that  she  rented  another  house  in  Oxford 
Street  at  145/.  per  annum,  and  she  referred  Mrs.  James 
to  Mr.  Peter  Robinson,  and  Mr.  Turrill  her  landlord. 

On  the  9th  of  August,  I860,  the  Defendant,  Mrs. 
Frankel,  wrote  to  the  firm  as  follows :— "  Gentlemen, — 
"  I  shall  feel  extremely  obliged  if  you  can  give  me  an 
answer  respecting  the  house  and  shop  in  Oxford  Street 
tomorrow;  as  I  must  give  a  decisive  answer  on  Saturday 
next  respecting  the  other  house  that  I  am  in  treaty  for." 

On  the  14th  o{  August,  1860,  Mrs.  Frankel  called  on 
Mr.  Garrard,  who  had  returned  from  Paris  on  the 
previous  Saturday  ;  he  informed  her  that  he  was  not 
altogether  satisfied  of  her  responsibility,  and  that  he 
was  not  disposed  to  let  the  house  to  her,  unless  she  was 
prepared  to  pay  a  premium  of  125/.  as  a  further  guarantee 
for  her  responsibility,  in  which  case  he  would  reduce  the 
rent  from  240/.  to  230/. 

The  Defendant,  afler  consulting  her  friends,  agreed  to 
pay  a  premium,  and  the  inquiries  proceeded.  The 
Plaintiff,  on  the  17th  of  August,  then  wrote  the  following 
letter : — "  Madam, — If  you  will  favor  me  with  a  call  on 
Monday  between  twelve  and  one,  we  shall  no  doubt  be 
able  to  settle  finally  about  the  house  in  Oxford  Street, 
I  can  then  shew  you  the  form  of  lease  granted  to  the 
late  tenant,  and  youfs  would  be  similar  to  it.  My  clerk 
called  on  Mr.  Turrill  yesterday,  but  he  was  unwell,  his 
daughter  said  he  would  write." 


"o 


On  the  20th  of  August,  1860,  Mrs.  Franhel  called  on 

Mr. 
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Mr,  Oarrard,  who  shewed  her  the  draft  of  the  lease  to 
the  former  tenant ;  she  then  agreed  to  take  a  lease  in 
the  same  form,  and  they  signed  the  following  memo* 
randum  which  was  written  within  the  fold  of  the  draft. 

"The  within-named  Stephen  Garrardy  as  landlord, 
agrees  to  let,  and  the  within-named  Elizabeth  Jane 
Franhely  as  tenant,  agrees  to  take,  the  premises  within 
described  for  twenty-one  years  from  Michaelmas  next, 
at  the  rent  of230L  clear  of  all  taxes,  and  in  all  respects 
on  the  terms  of  the  within  lease.  The  premium  of  125L 
to  be  paid  on  or  before  the  25th  instant,  and  the  tenant 
to  arrange  with  the  assignees  of  the  late  occupier, 
Pamell,  a  bankrupt,  for  the  purchase  of  the  tenant's 
fixtures,  or  the  same  to  be  removed  from  the  premises. 
Lease  and  counterpart  to  be  completed  at  the  expense 
of  the  tenant,  and  in  default  of  her  executing  such  lease 
and  counterpart,  and  paying  such  premium  on  demand, 
Mr.  Garrard  to  be  at  liberty  to  put  an  end  to  this 
agreement. 

"  Dated  20th  August,  1 860. 

**  Stephen  Garrard. 

•'  Elizabeth  Jane  Franheir 

Mr.  Garrard  afterwards  inserted  certain  words  in  the 
draft  lease,  stating  the  amount  of  the  premium  to  be 
paid,  and  he  inadvertently  filled  in  the  blank  for  the 
amount  of  rent  to  be  paid  with  the  figures  130/.  instead 
of  230Z.  The  lease  and  counterpart  were  engrossed 
with  this  error,  and  on  the  27th  August,  1860,  they  were 
executed  without  its  being  discovered. 

Mr.  Garrard  did  not  discover  the  mistake  until  just 
before  Christmas-day,  1860,  on  which  day  the  first  pay- 
ment of  rent  under  the  lease  became  due.  He  however 
wrote  to  Mrs.  Franhel,  asking  for  57/.   10*.  for  the 
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quarter's  rent,  being  at  the  rate  of  2302.  per  aDnum.  In 
answer  to  this,  Mrs.  Franhely  on  the  1  ]  th  January^  1861, 
wrote,  insisting  that  the  rent  payable  under  the  lease 
was  only  32/.  10^.,  or  after  the  rate  of  130/.  per  annum. 

This  led  to  further  correspondence,  and  ultimately,  on 
the  26th  day  of  February,  1861,  the  Plaintiff  instituted 
this  suit,  praying  that  the  lease  of  the  27th  of  August , 
1860,  might  be  rectified,  by  substituting  the  rent  of  230/. 
instead  of  the  rent  of  130/.,  and  that  the  lease  might  be 
produced  for  that  purpose,  or  otherwise,  that  the  lease 
might  be  delivered  up  and  cancelled,  the  Plaintiff  offer- 
ing to  execute  a  new  lease  at  the  rent  of  23021  to  Mrs. 
Frankel  at  his  own  expense.  The  bill  also  prayed  an 
injunction  restraining  her  from  parting  with  or  incum- 
bering the  lease,  or  doing  any  act  to  the  Plaintiff's  pre- 
judice. It  appeared,  however,  that  on  the  21st  of 
September^  1860,  Mrs.  Frankel  had  assigned  the  lease, 
by  way  of  mortgage,  to  Messrs.  Block  ^  Son,  to  secure 
a  sum  of  150/.  which  she  had  borrowed  of  them,  and 
such  further  sums  as,  on  an  account  current,  should  be 
due  to  them  from  her,  not  exceeding  300/.  On  the  22nd 
of  February,  1861,  Dr.  Briinn,  who  had  previously 
lent  Mrs.  Frankel  105/.,  paid  Messrs.  Block  ^  Son 
251/.  2s,  6d.  due  to  them  from  her.  They  thereupon 
reassigned  the  lease  to  her,  but,  at  her  request,  they 
handed  the  lease  and  mortgage  to  Dr.  Briinn,  The 
bill  was  therefore  amended,  and  he  was  made  a  party  to 
the  suit. 

Mr.  Selwyn  and  Mr.  Bevir,  for  the  Plaintiff,  argued, 
that  a  mistake  had  been  clearly  proved,  and  that  the 
Plaintiff  was  entitled  to  have  the  lease  reformed  so  as  to 
make  it  in  accordance  with  the  real  contract  between  the 
parties,  and,  secondly,  that  Dr.  Briinn,  who  had  no  more 
than  an  equitable  interest,  had  no  right  as  against  the 

Plaintiff, 
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Plaintiff,  whose  equitable  rights  were  prior  in  point  of       1862. 
time.  v^*v-w/ 

Garrard 

Mr.  Follett  and  Mr.  Kingdon^  for  Mrs.  FranlUlj  Franrel. 
argued,  that  there  had  been  no  error  or  mistake ;  that 
if  there  had  been,  it  was  merely  on  the  part  of  the 
Plaintiff,  and  that  it  was  now  clearly  settled,  that  a 
document  could  only  be  reformed  where  the  mistake 
was  mutual. 

Mr.  Druce,  for  Dr.  Brunn,  argued  that  he  was  a 
purchaser  for  valuable  consideration  without  notice,  and 
though  the  legal  estate  was  not  vested  in  him,  still  he 
stood  in  the  position  of  Messrs.  Block,  who  had 
advanced  their  money  and  obtained  the  legal  estate, 
which  was  now  held  as  trustee  for  the  assignee  of  their 
mortgage.  That  the  difficulty  had  been  occasioned  by 
the  Plaintiff's  own  neglect,  which  he  could  not  set  up 
as  against  innocent  parties. 

Mr.  Selwyn  in  reply. 

The  following  authorities  were  referred  to: — 

Ball  V.  Storie  (a) ;  The  Marquis  Townskend  v.  Stan-' 
groom  (b);  Murray  v.  Parker  (c);  Metropolitan  Counties 
Assurance  Society  v.  Brown  {d) ;  Fowler  v.  Fowler  (e) ; 
Elwes  y.Flwes  (/) ;  Thompson  v.  Whitmore  (g) ;  Rooke 
V.  Lord  Kensington  (A) ;  Carpmael  v.  Powis  (i) ;  Watts 
V.  Symes  (A) ;  Perry^Herrick  v.  Attwood  (Z) ;  Attorney- 
General  v.  Wilkins  (m) ;  Colyer  v.  Finch  («) ;  Mortimer 

V.  Shortall; 

(a)  I  Sim.  4-  S.  210.  ft)  10  Beuv.  36 ;  1  Phill.  687. 

(b)  6  Ves.  328.  {k)  1  De  G.,  M.^  G.  240; 

(c)  19  Beau.  305.  16  Sim.  640. 

(d)  26  Beav.  454.  (/)  2  De  G.  ^  J.  21,  32;  25 

(e)  ADeG.Sf  J,  250,  273.  Beav.  205. 

(/)  7  Jiir.  305.  747.  (w)  17  Beav.  285. 

(g)  1  John  if  H.  268.  (n)  19  Beav.  500;   S.  C,  5 

{h)  2  Kay  ^  J.  753.  H.  of  L.  Cat.  905. 

og2 
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1862.       V.  Shortall  (a) ;  Brandlyn  v.  Ord  (6) ;  Rice  v.  Rice  (c)  ; 
Sells  v.SelU{d). 


The  Master  of  the  Rolls. 

Jan.  30.  In  this  case,  the  bill  is  filed  to  rectify  a  mistake,  con- 

sisting in  the  insertion  in  the  lease  of  a  house  in  Oxford 
Street,  granted  by  the  Plaintiff  to  the  Defendant,  of 
the  figures  "  130"  instead  of  "  230,"  as  the  amount  of 
the  annual  rent  to  be  paid.  The  object  of  the  bill  is  to 
substitute  "  two"*  for  ''  one**  in  this  part  of  the  lease. 

The  first  question  is  one  of  fact,  whether  the  mistake 
was  really  made,  and  if  so,  by  whom  and  under  what 
circumstances.  That  the  mistoke  was  really  made  by 
the  Plaintiff,  is,  I  think,  indisputably  proved  ;  the  mere 
fact  that  the  premises  in  question  have  always  been  let 
for  the  larger  amount  of  230/.  per  annum  or  more,  and 
that  the  Defendant  was,  before  the  negociation  for  the 
lease,  a  total  stranger  to  the  Plaintiff,  would,  in  my 
opinion,  produce  so  strong  a  presumption  of  mistake 
that  it  would  require  very  strong  evidence  to  rebut  it ; 
but  in  truth,  all  the  evidence  is  the  other  way,  and 
strongly  confirms  the  presumption  arising  from  the  cir- 
cumstances already  mentioned. 


The  next  question  is  also  one  of  fact,  it  is  this : — Did 
the  Defendant  know  that  this  statement  of  130/.  per 
annum  was  a  mistake  ?  It  was  certainly  not  a  mistake 
committed  by  her,  and  thereupon  it  is  argued  that  there 
must  be  an  end  of  the  case,  for  that,  to  enable  this 
Court  to  interfere  to  rectify  a  mistake,  the  mistake  must 

be 


(a)  2  Dni.  4-  W.  363. 

(b)  1  Alk,  671. 


(f)  2  Dru.  73. 

((/)  1  Drew,  4  Sm.  42. 


CASES  IN  CHANCERY.  451 

be  mutual.  But  though,  as  a  general  rule,  this  is  1862. 
correct,  it  does  not  apply  to  every  case.  The  Court 
will,  I  apprehend,  interfere  in  cases  of  mistake,  where 
one  party  to  the  transaction,  being  at  the  time  cognizant 
of  the  fact  of  the  error,  seeks  to  take  advantage  of  it. 
I  am  therefore  of  opinion  that  this  question  arises:— did 
the  Defendant  band  fide  believe  that  the  contract  she 
had  entered  into  was  one  to  take  a  lease  of  the  premises 
in  question,  determinable  at  her  option,  at  seven,  four- 
teen or  twenty-one  years,  at  130/.  per  annum  rent?  The 
result  of  the  evidence  on  this  point  is  shortly  this : — on 
the  30th  July,  1860,  the  Defendant  wrote  to  the  Plain- 
tiff asking  for  particulars  relating  to  this  house.  On  the 
1st  o(  August  following  the  Plaintiff  wrote  an  answer 
to  the  Defendant,  stating  that  the  lowest  price  was  240/. 
rent  per  annum.  The  Defendant  says  she  never  received 
that  letter.  I  think  on  the  evidence  that  her  memory  is 
defective  in  that  respect.  The  writing  and  posting  the 
letter  is  proved  beyond  all  question;  the  address  was  cor- 
rect, with  this  exception,  that  Mr.  instead  of  Mrs.  was  put 
on  the  cover;  five  days  afterwards,  on  the  6th  August, 
the  Defendant  came  to  the  office  of  the  Plaintiff  to  make 
inquiries  respecting  the  house,  and,  unless  I  can  come 
to  the  conclusion  that  Mr.  Norton  is  guilty  of  perjury, 
she  had  this  letter  in  her  hand.  He  says  that  "  she  pro- 
duced an  envelope  as  she  spoke,  which  I  saw,  from  the 
crest  stamped  on  the  adhesive  tongue  of  it,  had  come 
from  our  office."  In  consequence  of  her  desiring  to 
treat  respecting  the  house,  Mr.  iVorf on  went  up  stairs 
and  communicated  that  circumstance  to  Mr.  James,  who 
accordingly  had  an  interview  with  her.  Mr.  James  says, 
**  when  I  saw  her  on  this  occasion,  she  produced  a  letter 
which  I  saw  was  in  the  handwriting  of  the  Plaintiff.'* 
There  is  no  question  but  that  the  Plaintiff  had,  before 
that  time,  only  written  one  letter  to  the  Defendant,  viz. 
that  of  the  1st  August;  the  letter  so  spoken  of  could 

have 
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1862.  have  been  none  other,  if  it  existed  at  all.  If,  therefore, 
the  Defendant  bad  not,  at  that  time,  that  letter  of  the 
1st  o{  August  in  her  band,  both  Mr.  Norton  and  Mr, 
James  must  have  deliberately  sworn  that  which  is  not 
true.  I  entertain  no  doubt  that  these  gentlemen  are 
correct,  and  that  the  Defendant  had  that  letter  at  that 
time  in  her  hand,  and  that  she  had  duly  received  and 
read  it,  but  that  she  had  wholly  forgotten  the  circum- 
stance when  she  made  her  aflSdavit.  It  is  singular  that 
so  important  a  matter,  in  such  a  transaction,  should 
have  so  completely  passed  away  from  her  memory,  as  to 
induce  her  to  make  the  affidavit  she  has  done  on  this 
subject;  but  the  fact  that  she  has  so  forgotten  it  is,  in 
my  opinion,  proved,  and  this  circumstance  renders  it 
impossible  not  to  feel  that  the  same  imperfection  of 
memory  may  have  extended  to  other  parts  of  her  evi- 
dence, and  this,  therefore,  makes  it  incumbent  on  the 
Court  to  compare  and  test  her  evidence  by  the  addi- 
tional and  surrounding  circumstances. 

Having  arrived  at  the  conclusion  that  the  Defendant 
received  and  read  the  letter  of  the  Plaintiff,  it  follows 
that  the  Defendant  knew  the  amount  of  the  rent  asked 
when  she  went  to  the  office  of  the  Plaintiff  on  the 
6th  of  August.  Besides  the  knowledge  she  obtained 
from  the  letter,  she  was,  in  the  interview,  again  in 
formed  that  the  rent  was  240/.  per  annum ;  this  is  an 
admitted  fact  on  both  sides.  The  Defendant's  recol- 
lection is  again  proved  to  be  defective  in  another  in- 
stance. She  positively  states,  by  her  answer,  that  in 
her  interview  with  Mr.  James  on  the  6th  of  August, 
she  did  not  give  the  names  of  any  gentlemen  as  referees, 
but  that  these  were  given  by  her  to  the  Plaintiff  in  her 
first  interview  with  him,  which  she  fixes  at  a  few  days 
after  the  6th  of  August  and  before  the  13th  of  August, 
when  she  sent  her  son  to  learn  from  Mr.  Peter  Robinson 

if 
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if  any  inquiries  respecting  her  had  been  made.  And  yet,  1862. 
on  that  6th  of  August,  Mr.  James  took  down  the  names 
of  Mr. Peter  Robinson  and  Mr.  Turrell  as  such  referees. 
Mr.  Stebbing,  the  cashier  in  the  o65ce,  went  at  once, 
by  the  desire  of  Mr.  James,  to  obtain  from  Mr.  Peter 
Robinson  his  report  respecting  the  responsibility  of  the 
Defendant;  and  what  is,  if  possible,  more  conclusive, 
during  the  whole  of  this  time  the  Plaintiff  was  absent 
hi  Paris;  whither  he  went  on  the  1st  o{  August,  and 
whence  he  did  not  return  till  Saturday  the  1 1th,  and  he 
did  not  attend  at  the  office  till  Monday  the  1 3th,  so  that 
it  is  shewn  to  be  impossible  for  the  Defendant  to  have 
given  the  names  of  the  referees  to  the  Plaintiff  in  per- 
son before  the  13th  of  August. 

On  the  9th  of  August,  before  any  interview  had  taken 
place  between  her  and  the  Plaintiff,  but  when  she  had 
been  made  fully  acquainted  that  the  rent  demanded  was 
240/.,  the  Defendant  wrote  to  the  firm  in  th^se  words : — 
"  Gentlemen, — I  shall  feel  extremely  obliged  if  you  can 
give  me  an  answer  respecting  the  house  and  shop  in 
Oxford  Street  to-morrow,  as  I  must  give  a  decisive 
answer  on  Saturday  next  respecting  the  other  house  I 
am  in  treaty  for."  She  does  not  allege  that  she  made 
any  offer  as  to  rent,  and  I  think  that  the  fair  conclusion 
to  be  drawn  from  this  letter  is,  that  she  had  expressed 
herself  desirous  to  take  the  house,  and  asked  for  an 
answer  to  that  proposal.  The  memory  of  the  Defendant 
therefore  has  deceived  her  the  second  time,  both  as  to 
the  interview  she  speaks  of  in  the  4th  paragraph  of  her 
answer,  which  she  supposes  to  have  taken  place  between 
herself  and  the  Plaintiff  on  some  day  between  the  6th 
and  the  I3th  of  August,  and  also  as  to  her  having  given 
her  references  to  the  Plaintiff  himself. 

From  these  instances  of  inaccurate  recollection  being 
established,  it  follows,  as  a  necessary  result,  that  in  those 

cases 
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cases  where  the  evidence  is  directly  contradictory,  I  am 
compelled  to  give  more  credit  to  the  testimony  of  the 
witnesses  of  the  Plaintiflf  than  to  the  testimony  of  the 
Defendant  herself. 

The  first  interview  which  the  Defendant  had  with  the 
Plaintiff  was  on  the  14th  of  August y  1860;  there  were 
two  interviews  on  that  day,  the  first  was  between  the 
Plaintiff  and  the  Defendant,  and  the  second  was  between 
the  Plaintiff  and  the  son  of  the  Defendant.  The  De- 
fendant says,  that  the  Plaintiff  mentioned  140Z.  as  the 
rent,  and  the  Plaintiff  says  he  stated  240Z.  as  the  rent. 
It  is  impossible  to  know  which  of  the  two  is  correct;  but 
I  am  satisfied,  upon  the  previous  evidence  I  have  referred 
to,  that  at  that  time  the  Defendant  knew,  both  from  the 
written  note  and  by  conversation  with  Mr.Jame^,  that  the 
rent  asked  was  240/.  per  annum^  and  not  only  that  she 
had  not  objected  to  that  amount,  but  that  she  had  given 
her  references  to  Mr.  Peter  Robinson  and  Mr.  IhirreU,  on 
the  footing  of  that  being  the  amount  of  rent  asked,  and 
consequently  that  she  must  have  anticipated  that  that 
amount  would  be  required  by  the  Plaintiff.  If,  as  she 
says,  he  spontaneously  said,  **  the  rent  is  140Z."  she  must, 
in  my  opinion,  have  known  that  it  was  an  accidental  slip, 
he,  however,  swears  that  he  said  **  240/.,"  he  may  have 
been  mistaken,  for  nothing  is  more  common,  in  ordinary 
conversations,  than  to  make  a  slip  of  this  nature  unper- 
ceived,  which,  however,  is  usually  speedily  discovered, 
if  the  conversation  be  one  of  importance  and  the  error 
material. 

But  if  the  case  turned  on  which  of  the  two  was  correct, 
I  should,  for  the  reasons  I  have  stated,  be  compelled  to 
give  credit  to  the  Plaintiff.  It  was  at  this  interview 
that  the  reduction  of  lOZ.  per  annum  and  the  premium  of 
125/.  in  lieu  thereof  were  proposed  by  the  Plaintiff,  and 
it  was  not  then  finally  accepted   by  the  Defendant 

According 
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According  to  the  Plaintiflf's  evidence,  she  stated  that  18G2. 
she  was  desirous  of  consulting  her  friends  on  the  sub- 
ject, and,  on  the  same  day,  the  Plaintiflf  alleges,  that 
her  son  came  to  him,  stating  that  the  Defendant  would 
accept  this  proposal  of  reducing  the  rent  10/.  by  pay- 
ing 125/.  premium  in  lieu  of  it.  The  Defendant  gives 
a  different  account  of  this  transaction  in  the  6th  para- 
graph of  her  answer,  but,  in  this  respect,  I  am  of  opinion 
that  credit  must  be  given  to  the  statement  of  the  Plain- 
tiff, partly  for  the  reason  I  have  already  stated,  and 
partly  from  the  circumstances  to  which  I  am  about  to 
refer.  On  the  17th  August,  1860,  the  Plaintiff  wrote 
to  the  Defendant  a  letter  to  this  effect : — ''  Madam, — 
If  you  will  favor  me  with  a  call  on  Monday  between 
twelve  and  one,  we  shall  no  doubt  be  able  to  settle 
finally  about  the  house  in  Oxford  Street  I  can  then 
shew  you  the  form  of  lease  granted  to  the  late  tenant, 
and  yours  would  be  similar  to  it.  My  clerk  called  on 
Mr.  Turrell  yesterday,  but  he  was  unwell ;  his  daughter 
said  that  he  would  write." 

This  appears  to  me  to  be  written  on  the  assumption 
that  all  the  essentials  were  concluded  between  them. 
Accordingly,  on  the  day  appointed,  viz.  the  20th  of 
August,  the  interview  took  place  between  the  Plaintiff 
and  the  Defendant  and  her  son  at  the  Plaintiff^s  offices. 
At  this  time  the  agreement  was  signed;  it  is  written 
within  the  fold  of  a  draft  lease ;  it  is  in  the  handwriting 
of  the  Plaintiff,  and  it  is  signed  both  by  the  Plaintiff 
and  the  Defendant,  and  this  agreement  states  the  rent 
to  be  250/.  per  annum,  besides  the  125/.  premium ;  the 
body  of  the  lease  within  contains  the  figures  ''  130/."  as 
the  annual  rent,  and  ''  125/."  as  the  premium.  I  entertain 
no  doubt,  as  I  have  already  stated,  that  this  sum  was 
introduced  by  the  Plaintiff  by  mistake.  The  Defendant 
details,  in  the  7th  paragraph  of  her  answer,  what  took 

place 
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1862,  place  on  this  occasion,  in  which  she  is  confirmed  by  her 
son ;  it  differs  in  some  respects  from  the  account  given 
by  the  Plaintiff;  but  I  have  come  to  the  conclusion  that 
the  account  given  by  the  Plaintiff  is  that  which  is  most 
trustworthy.  I  have  no  doubt  that  the  memory  of  the 
Defendant  is  inaccurate  as  to  the  statement  of  what  took 
place  on  this  20th  of  August ;  her  statement  is  disproved 
by  the  production  of  the  document  itself;  there  is  no 
signature  at  the  foot  of  the  drafl,  and  it  is  scarcely  pos« 
sible  to  believCy  that  the  Defendant  would  have  signed 
the  agreement  within  the  fold,  only  reading  the  last  six 
lines,  without  reading  the  previous  ten.  The  account 
given  by  the  Plaintiff  is  distinct,  consistent  and  probable 
in  itself,  and  is  confirmed  by  the  document  produced. 

This  being  the  conclusion  to  which  I  have  come,  I  am 
of  opinion  that  the  Defendant  must  have  perceived  the 
discrepancy  between  the  amount  of  rent  which  had  been 
previously  stated  by  the  Plaintiff,  which  was  the  same 
amount  as  was  specified  in  the  agreement  signed  by 
her,  written  within  the  fold  of  the  draft  lease,  and  the 
amount  contained  within  the  body  of  it.  If  the  con- 
verse had  been  the  case,  and  the  amount  in  the  body  of 
the  lease  had  been  230/.,  and  the  amount  of  rent  spe- 
cified in  the  agreement  130/.,  her  case  would  have  been 
much  more  probable. 

The  consequence  is,  that,  in  my  opinion,  it  was  scarcely 
possible  that  she  could  have  entertained  any  doubt  as  to 
the  fact,  that  the  Plaintiff  had  committed  an  error  in 
inserting  the  amount  of  the  rent;  she  said  nothing  on 
the  subject,  and  the  lease  was  engrossed  and  executed 
with  the  error  unredressed,  that  is,  with  the  amount  spe- 
cified in  the  draft,  and  not  that  in  the  agreement  within 
the  fold.  My  belief  is,  that  what  passed  through  her 
mind  was  something  to  this  effect : — ''  The  Plaintiff  told 
me  that  the  rent  was  to  be  S30/.,  but  if  he  is  willing  to 

let 
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let  me  have  it  for  ISO/.,  there  is  no  reason  for  my  object*       1862. 
ing  or  putting  any  obstacle  in  the  way." 

On  this  state  of  facts  the  question  of  law  arises,  how 
a  case  so  circumstanced  has  to  be  dealt  with.  If,  as 
the  Defendant  stated  in  her  evidence,  the  agreement 
signed  had  been  on  a  separate  piece  of  paper,  complete 
in  itself,  and  without  reference  to  any  other  document,  I 
think  that  I  should  not  have  felt  much  di£Sculty  in  simply 
reforming  the  lease  according  to  the  agreement,  but  the 
agreement  expressly  refers  to  and  incorporates  with  it  the 
draft  of  the  lease  on  which  it  is  written,  and  which  con*- 
tains  the  figures  130/.  in  lieu  of  2302.  as  the  amount  of 
the  rent.  The  case,  therefore,  is  one  where  the  document 
which  constitutes  the  whole  agreement  contains  in  itself 
contradictory  statements  as  to  the  amount  of  rent;  and 
though  I  am  confident  that  the  Plaintiff,  when  he  signed 
it,  supposed  the  whole  was  consistent,  and  that  the  rent 
therein  specified  was  230L  per  annum,  I  am  disposed  to 
believe  that  the  Defendant,  when  she  signed  it,  knew 
that  the  lease  within  contained  the  figures  130/.,  although 
she  knew  that  the  agreement  in  the  fold  was  different. 
My  belief  is,  that  if  they  had  both  been  230/.,  she  would 
equally  have  signed  the  agreement,  and  would  also  have 
executed  the  lease ;  but  I  do  not  think  that  I  am  entitled 
to  found  any  decree  on  such  a  belief.  I  doubt  therefore 
whether  I  can  compel  Defendant  to  be  bound  by  a  lease 
inconsistent  with  a  portion  of  the  agreement  which  she 
signed,  and  which,  in  one  view  which  might  be  taken  of 
it,  might  govern  the  other  portion.  I  am  quite  clear  that 
I  cannot  compel  the  Plaintiff  to  be  bound  by  the  terms 
of  the  lease  as  it  stands,  or  permit  the  Defendant  to 
derive  any  advantage  from  this  mistake,  and,  in  that 
respect,  the  Plaintiff  is  in  my  opinion  entitled  to  relief. 

I  think  the  proper  course  to  be  taken  is  the  following. 

I  shall 
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1862.  I  shall  give  the  Uefendant  the  option  of  retaining  or 
rejecting  the  lease^  but  if  she  retains  it  I  shall  decree 
the  lease  to  be  reformed  by  substituting  the  rent  of 
230/.  for  130/.  per  annum.  If^  however,  the  Defendant 
wishes  to  give  up  the  lease  and  agreement  altogether, 
I  shall  permit  her  so  to  do,  but  in  that  case  I  shall 
direct  her  to  pay  for  the  use  and  occupation  of  the  house, 
during  the  time  she  had  possession  of  it,  at  the  rate  of 
230Lper  annum,  which  was  the  rent  paid  by  the  last 
tenant,  and  which  I  consider  to  be  proved  to  be  the 
value  of  it.  Besides  this,  I  am  of  opinion  that  I  cannot 
allow  her  to  set  off,  against  that  sum,  any  expenses  she 
may  have  incurred  in  taking  possession  of  the  house, 
or  in  establishing  herself  there,  but  I  am  of  opinion  that 
she  must  be  entitled  to  be  allowed  any  money  which  she 
has  properly  expended  in  the  repair  or  improvement  of 
the  premises  themselves,  as  these  will  remain  for  the 
benefit  of  the  Plaintiff.  My  reason  for  not  allowing 
her  anything  beyond  this  is  to  be  found  in  the  observa- 
tions I  have  already  made  on  the  evidence,  which  con- 
vinces me  that  she  had  verbally  agreed  to  take  the 
house  at  230/.,  and  that  she  must,  at  the  time  when  she 
executed  the  lease,  be  taken  to  have  been  cognizant  of 
the  mistake  which  had  been  committed  by  the  Plaintiff. 
If,  in  such  a  state  of  circumstances,  she  has  thought  6t 
to  run  the  chance  of  keeping  the  house,  and  of  getting 
the  lease  at  the  lower  rate,  she  must  take  the  conse- 
quences. The  Court  being  of  opinion  that  she  was, 
when  she  executed  the  lease,  aware  of  the  mistake  that 
had  been  made,  and.  that  she  sought  to  obtain  an  ad- 
vantage by  it,  the  consequence  will  be,  that,  on  this  part 
of  the  case,  the  Defendant  will  have  the  option  I  have 
described  as  to  the  decree  to  be  made ;  if  she  elect  to 
keep  the  house  and  take  the  lease,  the  lease  must  be 
reformed,  by  converting  the  figures  "  130/.,"  in  the  state- 
ment of  the  rent  payable,  into  "  230/."     If  she  elect  to 

give 
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give  up  the  house,  she  must  pay  for  the  use  and  occu-  1862. 
pation  of  the  house  during  the  time  she  has  been  in 
possession.  The  premium  already  paid  by  her  will  be 
taken  in  part  discharge  of  such  amount,  as  far  as  it  will  F^ankel. 
extend,  and  she  must  also  be  allowed  to  set  off  any 
sums  properly  expended  by  her  in  the  repairs  and  im- 
provement of  the  premises,  and  she  must  deliver  up  the 
lease  to  be  cancelled. 

In  neither  case  does  it  appear  to  me  that  I  can  give 
any  costs.  The  whole  matter  has  arisen  out  of  the 
blunder  of  the  Plaintiff,  and  I  cannot  say  that  the  con- 
duct of  the  Defendant  has  amounted  to  fraud,  so  as  to 
induce  me  to  consider  that  she  ought  to  be  visited  with 
costs  in  consequence  thereof. 

The  next  question  which  arises  in  this  suit  is  to  con- 
sider what  ought  to  be  done  with  respect  to  Dr.  JBriinn 
and  his  claim  as  mortgagee  of  the  Defendant's  lease. 
That  stands  in  this  way : — after  the  lease  had  been  exe- 
cuted it  was  assigned  by  the  Defendant  to  secure  a  sum 
of  3002.  and  interest  to  Messrs.  JBloch,  who  were  wholly 
ignorant  of  any  mistake.  When  the  mistake  was  dis- 
covered, and  the  contest  in  this  suit  arose,  the  Plaintiff 
applied  to  Messrs.  Block  to  assign  the  legal  estate  to 
him,  and  he  offered  to  pay  them  what  was  due  on 
their  mortgage.  Messrs.  Block,  under  the  advice  of 
their  solicitor,  and  in  my  opinion  very  properly,  declined 
to  give  any  advantage  to  either  side;  they  undertook 
not  to  assign  the  lease  to  any  one  except  the  Defendant 
or  the  Plaintiff,  but  that  if  the  Defendant,  to  whom 
they  had  advanced  the  money,  was  prepared  to  repay 
them,  they  would  re-assign  the  lease  to  her  first ;  but 
if  not,  they  would,  upon  repayment  of  the  amount  due, 
assign  the  lease  to  the  Plaintiff.  The  Defendant  induced 
Dr.  Brunn  to  advance  the  money  to  Messrs.  Block,  and 

they 
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1862.  thej  thereupon  re-assigned  the  lease  to  the  Defendant, 
who  gave  such  security  thereon  as  she  could  to  Dr. 
JBriinn,  who  had,  by  that  time,  notice  of  the  whole 
transaction,  this  Court  having  also  interposed  by  in- 
junction to  prevent  any  fresh  dealing  with  the  lease, 
so  as  to  create  new  obligations  upon  it.  In  this  state 
of  things,  I  think  that  Dr.  Briinn  stands  exactly  in  the 
position  of  Messrs.  Block,  with  the  exception  that  he 
has  not  got  the  legal  estate.  As  regards  the  Messrs. 
Block,  I  am  clearly  of  opinion  that  they  were  purchasers 
for  value,  without  notice,  to  the  extent  of  the  amount 
which  they  advanced,  and,  in  my  opinion,  in  equity  Dr. 
Briinn  stands  in  their  place.  I  am  of  opinion,  therefore, 
that  the  Plaintiff  must  pay  Dr.  Briinn  the  amount  due 
on  Messrs.  Blocks'  mortgage  transferred  to  him,  though 
not  directly,  from  them ;  and  that  if  the  Plaintiff  do  not 
repay  it,  .Dr.  Briinn  must  have  a  charge  for  this  amount 
on  the  house,  as  against  the  Plaintiff  and  his  interest 
therein. 

I  think  the  same  observations  also  apply  to  a  sum  of 
106/.  which  Dr.  Briinn  advanced  to  the  Defendant  on 
the  security  of  the  lease  before  he  had  any  knowledge 
or  any  reason  to  suppose  that  there  was  any  error  in  the 
body  of  the  lease  itself;  and  I  also  think  that  Dr.  Briinn 
must  be  allowed  to  add  his  costs  of  this  suit  to  his 
security,  and  that  the  whole  must  be  a  chatge  on  the 
house  and  premises  in  the  hands  of  the  Plaintiff  if  the 
lease  be  given  up,  or  upon  his  interest  therein  if  the 
lease  be  reformed.  But  I  am  of  opinion  that  upon  pay- 
ment of  this,  the  Plaintiff  is  entitled  to  have  inserted  in 
the  decree  an  order  against  the  Defendant  to  repay  the 
total  amount  so  paid  by  him  to  Dr.  Briinn  ;  in  addition 
to  which,  if  the  Defendant  elects  to  keep  the  house  with 
the  lease  as  altered  by  the  introduction  of  the  increased 
rent,  her  interest  therein  will,  whatever  be  its  value,  be 
primarily  liable  for  the  repayment  of  such  sum. 
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NEWSOME  V.  FLOWERS.  ^    ,  ,  ,, 

TN  1821,  a  chapel  was  erected  on  the  green  at  Attle'  In  1821,  a 

-*-     borough  for  the  use  of  a  religious  sect  of  Protestant  yesied  in  tnit- 

Dissenters  of  the  denomination  called  Particular  Bap-  If^V**  J™* 
-r.  /•        1     •  1     1       ft  i»  "''^  Particular 

tists.    By  the  deed  of  foundation,  dated  the  8th  of  Baptists.    In 

February,  1821,  the  piece  of  land  on  which  the  chapel  J^^^t'^^ifp^^^^^ 

was  to  be  built,  was  conveyed  to  fifteen  trustees,  viz.,  and  part  of  the 

to  Newsome,  Mayo,  Flowers  and  twelve  others,  upon  geced*efand" 

trust  to  erect  a  meeting-house,  vestry  room  or  other  wenttoanothcr 

offices  thereon,  ''to  be  used,  occupied  and  enjoyed  as  iseotbesur- 

and  for  a  place  of  public  and  religious  worship  for  the  v'^''"?  j™**^®* 

,  were  induced, 

service  of  God,  by  the  society  of  Particular  Dissenters  of  not  knowing 

the  denomination  called  Particular  Baptiste,"  and  also  ^^ppoin^^^^^ 

by  such  other  persons  as  should  be  united  to  the  society  trustees  and 

and  attend  the  worship  of  God  in  the  chapel ;  and  on  trust  perty  in  them. 

to  permit  such  persons  as  should  be  nominated  by  the  immediately 

subscribers  for  the  time  being  to  the  chapel,  or  the  major  trustees,  who 

part  of  them,  being  members  and  communicants  therein,  J^^[^/ge*e^[„ 

to  take  the  subscriptions  for  paying  the  expense  of  the  congregation, 

chapel,  and  for  the  benefit  of  the  officiating  minister,  action  to  obtain 

and  to  permit  to  officiate  there  such  persons,  of  the  possession  of 

the  chanei* 
denomination  of  Particular  Baptists,  as  the  male  sub-  xhe  appoint- 

scribers  or  the  major  part  of  them,  being  members  and  "^?"'  ^*!i*tf 
communicants  therein,  .at  a  meeting  duly  assembled,  action  re- 
should  elect,  according  to  the  usual  order  and  custom  of  "m^"  an  J  new 

societies  of  Protestant  Dissenters  of  that  denomination,  trustees  were 

ordered  to  be 
The  appointed  in 
Chambers. 
A  seceding  congregation  of  a  chapel  attempted  to  obtain  possession  of  it  bv  procuring 
some  of  their  body  to  be  appointed  ndw  trustees.     In  a  suit  to  set  aside  the  appoint- 


ment :  Heid,  that  the  new  trustees  could  not  raise  as  a  defence,  that  the  congregation 

Id  <    " 
)  Question. 
Trustees  cannot  set  up,  as  against  their  cetiuit  que  tru$t,  the  adverse  title  of  third 


had  departed  from  the  original  form  of  worship,  and  that  such  an  objection  could  only 
the         -     ■  -       • 


be  made  available  on  an  information  filed  by  them  and  raising  the  question 

Trui  * 

parties. 


462  CASES  IN  CHANCERY. 

1861.  The  deed  further  provided  that,  in  case  of  dissolution  or 
dispersion  of  the  congregation  and  the  discontinuance 
of  public  worship  in  the  chapel  for  two  years  together, 
the  trustees  should  convey  the  property  to  such  persons 
and  for  such  purposes,  either  reh'gious  or  civil,  as  two- 
thirds  of  the  male  members,  who  at  one  time  should,  for 
one  year  next  preceding,  have  been  subscribers  to  the 
support  of  public  worship  there,  and  members  and  com- 
municants thereon,  should,  by  writing  under  their  hands, 
appoint. 

And  it  was  further  provided  and  thereby  directed, 
that  when  and  as  often,  or  at  any  time  thereafter, 
there  should  be  only  five  acting  trustees  of  the  trust 
estate,  the  vacancy  in  the  number  of  trustees  should  be 
supplied  by  the  appointment  of  so  many  additional 
persons  (being  Protestant  Dissenters  by  profession  as 
therein  mentioned)  as  would  make  up  the  number  of 
fifteen  trustees,  such  appointment  to  be  made  by  the 
surviving  and  continuing  trustees  or  trustee,  or  the 
major  part  of  them,  and  that  all  such  conveyances 
should  be  made  and  executed,  at  the  expense  of  the 
trust  estate  or  the  funds  of  the  congregation  attending 
at  the  said  meeting-house,  as  should  be  deemed  neces- 
sary or  advisable  for  vesting  the  trust  estates  in  the 
then  acting  trustee  or  trustees  jointly  with  such  addi- 
tional trustee  or  trustees,  and  that  of  every  meeting  for 
the  purposes  aforesaid  there  should  be  ten  days  public 
notice  given  in  the  chapel  on  a  Sunday  during  the  time 
of  divine  service. 


In  1840,  the  members  of  the  congregation  at  the 
chapel  at  Attleborovgh,  who  had  previously  been  con- 
sidered a  branch  of  a  church  in  Coventry,  were  formed, 
in  accordance  with  the  rules  observed  by  the  sect  of 

Particular 
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Particular  Baptists,  into  an  independent  community  or        1861. 
church.  ^-^^-^i^ 

NSWSOMB 

o. 
In  1848,  a  dissension  arose  amongst  the  members  of     Flowers. 

the  church  at  Attlehorough  upon  religious  or  doctrinal 
grounds,  and  some  members  then  left  the  chapel,  and 
subsequently,  with  the  assistance  of  their  friends,  took 
a  weaver's  shop  at  Hall  End  in  the  village  of  AttU- 
borough,  which  they  used  as  a  place  of  worship ;  but 
the  church  assembling  at  the  chapel  on  the  green  at 
Attleborovgh  had  continued  to  exist  and  to  be  governed 
and  regulated  without  any  interference  by  the  congre- 
gation of  worshippers  at  Hall  JEnd,  In  1854,  over- 
tures were  made  by  the  congregation  at  Hall  End  to 
be  again  united  with  the  congregation  on  the  green,  but 
without  any  result,  except  that  for  a  few  weeks  the  two 
congregations  worshipped  together  in  the  chapel  at  the 
green. 

In  1860,  the  trustees  of  the  chapel  on  the  green  had 
become  reduced  to  three,  viz.,  the  Plaintiffs  Newsome 
and  Mayo^  and  the  Defendant  Flowers.  Newsome  and 
Mayo  were  advanced  in  years,  and  had  lost  their  ac- 
quaintance with  the  aflfairs  of  the  chapel  vX  Attlehorough, 
and  with  the  persons  composing  the  congregation,  one 
was  resident  at  Liverpool  and  the  other  at  Coventry. 

In  May,  1860,  application  was  made  to  Newsome  and 
Mayo  to  appoint  new  trustees,  and  they  executed  a  deed, 
by  which  twelve  new  and  additional  trustees  were  ap- 
pointed of  the  indenture  of  1821,  and  the  property 
comprised  therein  was  vested  in  the  PlaintiiFs,  Newsome 
and  Mayo,  the  Defendants,  Flowers  and  the  twelve  new 
trustees.  Newsome  and  Mayo,  though  they  knew  the 
purport  of  the  deed,  were  ignorant  of  its  real  object, 
which  however  was  shortly  afterwards  made  apparent 
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None  of  the  twelve  new  trustees  were  members  of  the 
chapel  on  the  green,  or  subscribers  thereto  or  worshippers 
thereat,  and  eleven  of  them  were  either  members  of  the 
chapel  at  i?a//£n(2,  or  attendants  at  that  place  of  worship. 

Immediately  after  wards,  in  June,  I860,  Flowers  and 
the  twelve  new  trustees  commenced  an  action  of  eject- 
ment to  recover  possession  of  the  chapel,  in  which  they 
joined  Newsome  and  Mayo  as  co-Plaintiffs  without  their 
authority.  Newsome  applied  to  stay  the  action,  but  the 
judge  refused  the  application,  directing  the  other  Plain- 
tiflfs  to  give  him  security  for  costs. 

The  appointment  was  a  .surprise  on  the  members  of 
the  chapel  on  the  green,  a  meeting  of  whom  was  imme- 
diately called,  and  upon  a  resolution  passed,  six  of  the 
male  members  who  were  subscribers  to  the  chapel  and 
fifty-six  persons  attending  the  chapel  for  worship  signed 
a  declaration,  to  the  effect  that  the  appointment  of  the 
licvv  trustees  was  improper,  and  directing  legal  pro- 
ceedings to  be  taken  to  set  it  aside,  on  the  ground  that 
it  had  ''been  contrived  and  effected  in  derogation  of  our 
rights." 

This  bill  was  accordingly  filed  by  Newsome  and  Mayo, 
together  with  the  two  deacons  of  the  chapel,  the  latter 
suing  "  on  behalf  of  themselves  and  all  other  members  of 
the  church  assembling  at  the  baptist  chapel  at  Atile- 
borough"  against  Flowers  and  the  twelve  new  trustees, 
praying  that  the  action  might  be  stayed,  that  the  deed 
appointing  new  trustees  might  be  declared  void  and  be 
cancelled,  and  the  trust  estate  recouveyed,  and  that  new 
trustees  of  the  indenture  of  18*21  might  be  appointed 
by  the  Court. 

The  Defendants  by  their  answer  said,  that  the  dissen- 
sions 
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sions  in  1848  had  been  the  cause  of  breaking  up  and  1861. 
dispersing  the  church,  and  that  after  1853  there  was  no 
settled  minister  and  no  communion  in  the  chapel  for 
more  than  a  year.  That  in  1864,  the  congregation  at 
Hall  End  had  made  overtures  for  the  renewal  of  their 
attendance  at  the  chapel  on  the  green,  that  the  con- 
gregations worshipped  together  for  some  weeks,  but  that 
when  the  seceding  members  proposed  to  reinstate  them- 
selves as  old  members  of  the  church,  two  of  them  were 
rejected,  on  the  ground  tliat  they  had  been  set  aside  for 
schism,  and  that  in  consequence,  the  Hall  End  congre- 
gation, together  with  some  of  the  members  of  the  church 
on  the  green,  left,  since  which  there  had  been  no  stated 
minister,  but  that  the  congregation  had  engaged  minis- 
ters who  were  not  Particular  Baptists,  but  were  minis- 
ters of  other  denominations,  to  preach.  That  the  old 
trustees  had  appointed  the  Defendants  to  be  new  trus- 
tees, after  a  full  explanation  of  the  deed,  and  after  they 
were  aware  of  its  purport  and  effect.  They  admitted 
that  the  new  trustees  were  not  members  or  subscribers 
to  or  worshippers  at  the  chapel  on  the  green,  but  they 
said  that  they  were  Particular  Baptists,  and  members  of 
or  attendants  at  the  church  at  Hall  End,  and  that  their 
appointment  was  approved  by  a  majority  of  the  persons 
who  were  members  of  the  church  assembling  on  the 
green  previous  to  its  breaking  up  and  dispersion  in  1853. 
They  further  said,  that  out  of  the  six  male  members  and 
communicants  mentioned  in  the  bill,  one  had  been  for 
some  time  formally  excluded  on  certain  charges,  and 
that  if  he  had  been  restored  to  communion,  it  had  been 
for  the  purpose  of  strengthening  the  apparent  members 
of  the  church ;  and  that  another  was,  and  for  more  than 
twelve  months  previous  to  June  last  had  been,  a  regular 
attendant  at  the  Roman  Catholic  chapel  at  Hinckley. 
They  therefore  submitted  that  the  appointment  of  new 
trustees  was  regular  and  proper  and  ought  not  to  be 
H  H  2  disturbed, 
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1861.  disturbed,  and  that  the  action  of  ejectment  which  they 
had  brought  was  intended  for  the  benefit  of  the  church 
on  the  green. 

The  evidence  given  by  the  Plaintiffs  was,  that  the 
members  of  the  church  on  the  green  professed  the 
tenets  of  Particular  Baptists,  and  that  the  principal 
cause  of  dissension  in  1848  arose  from  an  endeavour  of 
the  seceders  to  introduce  an  independent  minister,  who 
held  Antinomian  doctrines,  to  officiate  in  the  chapel, 
and  that  such  doctrines  were  adverse  to  the  tenets  of 
the  Particular  Baptists  throughout  the  kingdom.  It 
was  admitted  that  there  had  been  no  fixed  minister  of 
the  chapel  on  the  green  since  1853,  and  that  the  wor- 
shippers there  were  dependent  on  the  services  of  occa- 
sional ministers,  sometimes  of  different  shades  of  belief 
from  their  own,  but  that  this  occasionally  occurred  in 
dissenting  chapels.  It  was  however  stated,  that  the  usual 
religious  services  of  the  church  had  been  regularly  con- 
tinued, and  that  meetings  of  members  had  been  held,  up 
to  the  present  time. 

Mr.  Selwyn  and  Mr.  Hobhouse  for  the  Plaintiffs. 
Under  the  guise  of  appointing  new  trustees,  an  attempt 
has  been  made  to  take  the  chapel  for  the  benefit  of  the 
congregation  at  Hall  End.  The  new  trustees  were 
appointed  without  any  notice,  and  without  any  of  the 
forms  which,  by  the  deed  of  8th  February,  1821,  must 
necessarily  precede  the  appointment  of  new  trustees. 
The  appointment  was  executed  by  Newsome  and  Mayo, 
under  an  idea  that  the  new  trustees  were  approved 
by  the  cesiuis  que  trust,  and  that  the  trusts  were  to  be 
continued  for  the  benefit  of  the  parties  entitled ;  but, 
in  effect,  the  chapel  and  premises  were  transferred  to 
persons  who  were  not  members  but  seceders  from  the 
chapel.    The  real  object  of  the  deed  was  studiously 

kept 


Newsomb 

V. 
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kept  back,  and  was  only  made  manifest  by  the  action 

of  ejectment.     The  attempt,  therefore,  to  get  possession 

of  Ihe  property  wa»  not  for  the  purpose  of  continuing 

and  performing  the  trusts  for  the  benefit  of  the  parties      Flowers. 

really  entitled,  but  to  deprive  them  of  their  property 

and  transfer  it  to  another  congregation ;  this  Court  will 

not  tolerate  such  a  malfeazance. 

Mr,  Baggallay  and  Mr.  Eddis  for  the  Defendants. 
The  deacons  of  the  chapel  refused  to  give  up  possession 
of  the  chapel,  and  rendered  it  impossible  to  give  such 
notices  as  were  necessary  for  the  management  of  the 
chapel.  The  new  trustees  were  duly  appointed,  and  no 
previous  notice  was  necessary  for  the  transfer  of  the 
property ;  any  persons  might  be  trustees  of  the  chapel, 
they  were  not  to  be  confined  to  members  of  the  congre* 
gation.  The  appointment  was  made  after  due  con- 
sideration, and  after  the  deed  had  been  explained,  and 
if  any  object  was  to  be  gained,  it  was  to  restore  the 
chapel  to  the  purposes  of  its  foundation  and  to  secure 
the  performance  of  the  trusts  of  the  deed.  The  chapel 
had  ceased  to  be  used  for  Particular  Baptists;  ministers 
of  other  dissenting  churches  had .  been  admitted  to 
preach,  and  the  original  congregation  had  been  broken 
up  and  dispersed  ;  there  is,  therefore,  no  ground  for  dis- 
turbing the  appointment.  But  the  old  trustees  cannot 
join  as  co- Plaintiffs  in  questioning  the  validity  of  their 
own  act  The  Attorney- General  v.  Oould  (a)  was 
cited. 

The  Master  of  the  Rolls. 

The  Plaintiff  is  entitled  to  a  decree.  The  case  is  of 
this  nature : — 

In  February,  1821,  the  chapel  was  founded  on  the 

green 

(a)  28  Beav.  485. 
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1861.  green  at  Attlehorough  for  a  congregation  of  Particular 
Baptists.  In  1848,  a  dissension  arose  amongst  the 
members,  and  a  certain  portion  of  them  seceded  to 
another  part  of  the  village  called  Hall  End,  and  esta- 
blished themselves  there.  In  1854,  some  overtures 
were  made  for  the  purpose  of  arranging  the  disputes 
between  them,  but  that  came  to  nothing.  After  this, 
in  May,  1860,  all  the  fifteen  trustees  being  dead,  with 
the  exception  of  the  two  Plaintiffs  and  Flowers,  a  deed 
was  executed  by  the  three  surviving  trustees,  by  which 
the  chapel  was  vested  in  the  old  trustees,  together  with 
twelve  other  gentlemen  who  were  appointed  new  trus- 
tees. The  latter  bring  an  action  of  ejectment  to  obtain 
possession  of  the  chapel,  and  thereupon  the  congre- 
gation file  this  bill  to  restrain  the  action  and  get  new 
trustees  appointed  by  the  Court. 

This  is  important  to  be  observed  with  respect  to  the 
execution  of  the  deed : — it  was  not  prepared  by  the 
direction  of  the  congregation  of  the  chapel  on  the  green, 
or  by  any  person  who  was  a  member  of  it ;  they  knew 
nothing  about  it.  This  is  not  material  for  the  purposes 
of  the  deed,  but  it  is  material  in  the  view  I  take  of  the 
case.  It  does  not  appear  to  me  that  the  surviving  trus- 
tees who  executed  this  deed  did  apprehend  the  real 
object  of  it,  for  although  it  is  clear  that  the  effect  of 
the  deed  was  explained  to  them,  still  the  object  of  the 
deed  was  not  explained.  It  is  necessary  to  distinguish 
between  "the  effect"  and  "the  object"  of  the  deed. 
The  effect  of  the  deed  was  to  transfer  the  property  to 
the  twelve  new  trustees  in  conjunction  with  the  three 
old  ones,  who  together  made  fifteen  trustees  of  the 
chapel.  That  was  all  that  was  known  to  the  old  trustees 
when  they  executed  the  deed.  But  the  object  of  the 
deed  was  in  reality  to  transfer  the  chapel  and  premises 
from  the  congregation  on  the  green  to  the  congregation 

at 
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at  Hall  End:  that  this  was  the  real  object  is  plainly 
shewn  by  this  circumstance,  that  as  soon  as  the  deed  was 
executed,  the  new  trustees  commence  an  action  at  law 
to  obtain  possession  of  the  chapel,  without  consulting 
the  congregation  worshipping  there  or  any  members 
or  it.  In  addition  to  this,  they  now  come  here  and 
say,  ^*  You,  the  congregation  at  the  green,  are  not 
entitled  to  this  property,  because  you  do  not  hold  or 
profess  those  peculiar  doctrines  for  which  this  chapel 
was  originally  established.'*  When  I  put  the  point  to 
Mr.  BaggaUai/y  he  admitted  that,  on  this  part  of  the 
case,  he  could  not  put  it  higher  than  this : — that  the 
matter  must  be  regarded  in  exactly  the  same  way  as  it 
would  have  been  if  the  old  trustees  had  made  no  assign* 
ment,  but  had  left  the  thing  as  it  was  before.  Now  the 
old  trustees  had  expressly  declared  that  they  held  the 
chapel  in  trust  for  the  congregation  of  the  chapel  on 
the  green;  and  from  1848  to  1860,  or  for  twelve  years, 
they  had  allowed  the  services  to  be  performed  in  the 
chapel,  with  this  exception,  that  for  a  year  and  a 
half,  from  November,  1853,  to  May,  1855,  the  sacrament 
of  the  Lord's  Supper  was  not  administered,  but  the 
congregation  still  remained  there  and  the  usual  services 
were  duly  performed,  and  the  congregation,  at  the  time 
when  the  deed  was  executed,  consisted  of  about  140 
members.  It  is  true  that,  to  take  a  distinction  of  some- 
what technical  nature,  the  enrolled  members  were  much 
smaller  in  number.  This,  however,  does  not,  in  my 
opinion,  affect  the  question,  so  far  as  the  trusts  of  the 
deed  are  concerned,  for  the  trustees  were  trustees  for 
the  benefit  of  the  whole  congregation,  and  that  con-^ 
gregation  were  the  cestuis  que  trust,  and  had  been  so 
for  twelve  years. 


1861. 


The  most  favorable  view  of  putting  the  case  for  the 
Defendants  is,  to  treat  them  as  twelve  strangers,  who 

come 
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1861.  come  by  their  solicitor  and  ask  the  surviving  trustees  to 
associate  them  with  themselves  in  the  trust,  which  the 
surviving  trustees  do,  with  the  object  of  displacing  the 
congregation  of  the  chapel  at  the  green;  that  is  to  say, 
the  persons  who  for  twelve  years  had  been  and  were  at 
that  time  the  cestuis  que  trust  of  the  trustees.  It  is 
obvious  that  if  the  old  trustees  had  said,  *'  we  have  been 
trustees  for  twelve  years  for  you,  but  now  we  think  the 
doctrines  are  not  those  for  which  the  chapel  was  origi- 
nally founded,  and  we  will  put  an  end  to  them,"  the 
burthen  of  proof  would  have  lain  on  them  to  shew  that 
the  congregation  were  not  fulfilling  the  real  trusts,  and 
were  not  worshipping  God  in  the  manner  originally  in- 
tended. But  they  could  not  properly  bring  an  action 
of  ejectment  to  obtain  possession  of  the  chapel,  by  virtue 
of  the  legal  estate  vested  in  them  as  trustees,  and  when 
they  had  got  it,  then  hand  over  the  property  to  other 
persons.  It  is  a  common  principle  of  law  that  a  tenant 
who  has  paid  rent  to  his  landlord  cannot  say,  *^  you  are 
not  the  owner  of  the  property;"  the  fact  of  having  paid 
rent  prevents  his  doing  it.  The  same  thing  occurs  where 
persons  are  made  trustees  for  the  owner  of  property :  if 
they  acknowledge  the  trust  for  a  considerable  time,  they 
cannot  say  that  any  other  persons  are  their  cestuis  que 
trust,  or  "  we  will  turn  you  out  of  the  property."  This 
is  an  analogous  case. 

It  was  suggested,  on  behalf  of  the  Defendants,  that 
it  was  necessary  for  the  Plaintiffs  to  establish,  to  the 
satisfaction  of  the  Court,  that  under  their  management 
the  services  were  really  performed  in  the  manner  in  which 
they  had  originally  been  performed,  and  that  this  could 
only  be  done  on  an  information  filed  for  that  purpose. 
I  concur  in  this :  that  the  question,  whether  the  original 
trusts  of  the  chapel  are  duly  performed,  can  only  be 
ascertained  on  an  information  filed  for   that  purpose; 

but 
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but  I  am  of  opinion  that  the  burthen  of  proof  to  establish  1861 . 
this  fact  lies  on  the  Defendants,  and  that  the  mere  fact 
of  getting  possession  of  the  property  by  a  side-wind 
does  not  enable  them  to  shift  the  burthen  and  compel 
the  old  congregation  to  establish  their  performance  of 
the  services  according  to  the  original  trusts,  and  in 
default  of  their  doing  so,  to  hand  over  the  chapel  to  a 
different  body.  In  fact,  these  gentlemen,  the  Defend- 
ants, are  not  in  so  favorable  a  position  as  strangers, 
because  they  belong  to  the  Hall  End  chapel,  and  it  is 
manifest  that  they  have  acted,  throughout,  for  the  pur- 
pose of  transferring  the  property  from  the  congregation 
of  the  chapel  on  the  green  to  the  congregation  of  the 
chapel  at  Hall  End;  that  was  really  their  object. 

The  only  way  to  accomplish  it  is,  to  shew  that  the 
present  congregation  have  departed  from  the  trusts. 
And  in  order  to  do  so,  the  Defendants  ought  to  have 
filed  an  information  for  that  purpose :  they  cannot  do 
this  by  a  side-wind,  by  getting  the  three  surviving  trus- 
tees to  assign  over  the  property  to  them.  It  appears 
that  the  two  original  trustees  did  not  authorize  the 
action,  and  could  not  stop  it ;  all  they  could  get  was  an 
indemnity  for  the  costs  at  law,  and  the  action  was 
allowed  to  proceed  in  their  names.  In  a  case  of  this 
description,  the  congregation  had,  therefore,  no  other 
course  open  to  them  than  to  file  this  bill,  pointing  out, 
as  the  fact  is,  that  the  Defendants  are  trustees  for  their 
opponents  and  not  for  them. 

I  am  of  opinion,  therefore,  that  they  are  perfectly 
justified  in  the  course  they  have  adopted,  and  are 
entitled  to  a  decree.  I  must  make  the  injunction  to 
restrain  the  action  perpetual,  and  also  make  a  reference 
to  chambers  to  appoint  new  trustees.  I  shall  not  cancel 
the  deed,  because  it  is  a  good  deed;  the  surviving  trustees 

knew 
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knew  they  were  appointing  new  trustees,  but  did  not 
know  the  real  object  of  the  Defendants  in  obtaining  it. 

I  do  not  think  any  weight  is  to  be  attached  to  the 
objection  that  if  this  act  of  the  surviving  trustees  were  a 
breach  of  trust,  they  cannot  complain  of  it  in  conjunc- 
tion with  their  cesiuis  que  trust.  If  they  believed  that 
by  appointing  new  trustees  they  were  only  continuing 
that  which  they  had  done  for  the  last  twelve  years,  their 
case  and  that  of  their  co-Plaintiffs  is  the  same.  I  am 
of  opinion  that  this  is  what  they  did,  that  they  did  not 
understand  what  the  real  object  was  in  getting  their  sig- 
natures to  the  deed,  and  that  they  are  as  much  entitled 
to  complain  of  that  act  as  any  other  member  of  the 
congregation. 

There  must  therefore  be  an  injunction  to  restrain  the 
action  at  law  and  a  reference  to  chambers  to  appoint 
new  trustees,  with  a  direction  to  the  present  trustees  to 
convey  the  property  to  them  on  the  original  trusts. 
The  congregation  are  entitled  to  be  restored  to  the 
situation  in  which  they  were  prior  to  the  deed,  and  the 
Defendants  must  pay  the  costs. 


NELSON  r.  BEALBY. 
I>cf.  7. 
A,  and  B.  en-  "IVT^'  AD8HEAD  carried  on  business  as  a  hosier, 
iTe'i^i^'anr^  '"  partnership  with  Mr.  Tayl(^,  down  to  the 

during  the  '     death  of  the  latter  in  1854.     Mv.  Adshead  then  took 
were°ent&     Mv.  Meredith  into  partnership,  and  the  share  of  Mr. 

to  the  capital     Taylor  was  paid  off  by  a  reduction  of  the  stock  in  trade 
stock  in  equal     -  ..         ... 

moietiM.   The  'Fom  time  to  time. 

Mr.  Meredith 


moieties.    The 
partnership 


aeed  provided, 

that  if  B.  died  first,  his  estate  was  to  receive  from  A.  his  one>hatf  share  in  the  business, 
but  it  made  no  corresponding  provision  for  the  event  (which  happened)  of  A.*»  djfing 
first.  Heldt  nevertheless,  that  the  representatives  of  A,  (wbo  died  first)  were  enUtled 
to  half  the  capital  stock. 
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Mr.  Meredith  brought  nothing  into  the  business ;  he 
received  at  first  300/.  a-year,  and  afterwards  half  the 
profits  of  the  business.  No  articles  of  partnership 
existed  down  to  1860,  but  in  that  year  a  partnership 
deed  was  executed  by  Mr.  Adshead  and  Mr.  Meredith, 
dated  the  18th  of  February,  1860. 

By  this  deed,  Mr.  Adshead  was  to  be  relieved  from 
the  active  duties  of  the  business  as  a  partner.  The  pro- 
fits were  to  be  divided  as  follows :— Mr.  Adshead  was  to 
receive  160/.  yearly,  and  Mr.  Meredith  the  remainder 
of  the  profits,  and  was  to  bear  all  losses.  Mr.  Adshead 
was  to  be  at  liberty  to  retire  at  two  days'  notice,  but,  in 
that  case,  Mr.  Meredith  was  to  continue  to  pay  him 
160/.  a-year  for  life,  and  to  secure  it,  and  thereupon 
Mr.  Adshead  was  to  execute  a  deed  of  dissolution, 
which  was  to  contain  ''all  the  necessary  and  usual  cove- 
nants, powers,  provisoes,  declarations  and  agreements 
contained  in  a  deed  of  a  similar  nature."  And  it  was 
further  agreed,  that  in  case  TAt.  Meredith  should  happen 
to  depart  this  life  before  Mr.  Adshead  should  have  with- 
drawn bis  name  from  the  firm,  then  and  in  that  case, 
the  whole  of  the  said  business  should  become  the  pro- 
perty of  Mr.  Adshead,  on  his  paying  to  the  widow  or 
other  personal  representative  of  'HIt.  Meredith  such  a 
sum  of  money  as  should  be  equivalent  to  his  one-half 
share  in  the  said  business,  such  sum  of  money  being 
ascertained  by  a  taking  of  the  stock  of  the  partnership 
and  a  collection  of  the  partnership  credits  then  out- 
standing. 

But  the  partnership  deed  contained  no  provision  what- 
ever for  the  disposition  of  the  stock  in  trade  and  other 
property,  in  case  of  the  death  (which  happened)  of 
Mr.  Adshead  in  the  life  of  Mr.  Meredith. 

Mr.  Adshead 
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1861.  Mr.  Adshead  died  io  June^  1860^  leaving  bis  partner 

surviving. 

By  this  bill,  the  residuary  legatee  of  Mr.  Adshead 
prayed  a  declaration  that  his  estate  was  entitled  to  a 
moiety  of  the  stock  in  trade  and  other  property  and 
effects  which  belonged  to  the  partnership  at  the  time 
of  his  death. 

Mr.  FoUett  and  Mr.  Alexander  E.  Miller  for  the 
Plaintiff*. 

Mr.  Lloyd  and  Mr.  Charles  Hall  for  the  executors. 

Mr.  Selwyn  and  Mr.  Karslake  for  Mr.  Meredith. 

The  Master  of  the  Rolls. 

The  question  I  have  to  determine  depends,  in  my 
opinion,  on  the  construction  of  the  agreement  of  the 
18th  of  February,  1860.  The  Plaintiff;  as  residuary 
legatee  of  Mr.  Adshead,  claims  to  be  entitled  to  a  moiety 
of  the  capital  engaged  in  the  partnership,  in  which  the 
testator  was  a  partner  with  Mr.  Meredith  at  his  decease, 
and  the  only  question  is,  whether,  on  the  terms  of  the 
agreement,  he  ceased,  upon  his  death,  to  have  any  in- 
terest  in  the  capital  stock  of  the  partnership. 

It  is  clear,  on  the  evidence,  that  the  whole  capital 
stock  originally  belonged  to  Adshead,  and  that  Meredith 
brought  no  capital  stock  into  the  business.  The  ques- 
tion raised  is  not  as  to  the  person  to  whom  the  capital 
stock  belonged,  but  whether,  after  the  partnership, 
Adshead  was  entitled  to  the  whole  or  to  half  of  it,  that 
is,  whether  it  was  to  be  divided  between  the  two  part- 
ners, for  the  bill  assumes  that  each  was  entitled  to  half, 

which 
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which  is  a  reasonable  construction.  If  so,  I  find  1861. 
nothing  in  the  partnership  deed  to  take  away  the  share 
of  Mr.  Adshead.  It  provides,  that,  in  case  of  his  retire- 
ment, a  deed  was  to  be  executed  for  dissolving  the  Bealbt 
partnership,  containing  all  usual  covenants,  &c.,  in  such 
cases.  What  are  the  usual  covenants  ?  One  of  them 
defines  how  the  capital  at  that  time  is  to  be  paid  out, 
in  what  manner  and  at  what  regular  periods.  In  case 
of  the  death  of  Mr.  Meredith,  the  deed  adopts  the  same 
view  of  the  case,  for,  in  that  event,  the  business  is  to 
become  the  property  of  Adshead,  on  his  paying  a  sum 
of  money  equivalent  to  Mered%tV$  half-share  in  the 
business,  to  be  ascertained  by  a  taking  of  the  stock  and 
by  collection  of  the  partnership  credits. 

It  is  true  that  no  provision  is  made  for  the  case  of 
Mr.  Adshead's  death  in  the  life  of  Mr.  Meredith ;  but 
what  is  there  to  shew  that  the  whole  of  the  capital 
stock  is  to  belong  to  Mr.  Meredith  if  he  survived  ? 
I  think  the  burden  of  proof  is  on  Mr.  Meredith  to  shew 
that  the  right  of  Mr.  Adshead  is,  in  such  an  event, 
taken  away,  and  that  he  fails  in  establishing  any  such 
proof. 

I  therefore  think  that  the  estate  of  the  testator  is 
entitled  to  a  moiety  of  the  capital  stock  and  other  pro- 
perty and  effects  which  belonged  to  the  partnership  at 
the  time  of  his  death,  and  I  must  make  a  declaration 
to  that  effect. 

NoTi. — Affirmed  by  Lord  Wetlbury,  L,  C,  22nd  January,  1862. 
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Jan.  27,  28.  HEPWORTH  V.  HILL, 

Feb.  15. 

The  17  &  18  ^rILLIAM  TOWNEND  (the  first  testator)  died 
{Lcke  King's  >"   1817,  having,  by  his  will,  devised  and  be- 

Act)  only  ap-    queathed  his  real  estate  and  the  residue  of  his  personal 

plies  where  i  ,  i»  • 

there  is  a  de-    to  three  trustees,  upon  trust  **  by  and  out  of  the  moneys 

^"®j*?^'P®"   to  arise  from  the  residue  of  his  personal  estate,  and 

cined  chaise  *^  ' 

on  a  specified  in  case  the  same  should  be  insufficient  for  that  purpose, 
general  charge  ^^®^  ^Y  o^of^gage  or  sale  of  a  sufficient  part  or  parts  of 
on  real  estate  his  real  estate,"  to  raise  16,000/.  They  were  to  hold 
aid  of  his  per-  4,000/.,  part  thereof,  in  trust  for  Elizabeth  Foss  Hep- 

sonal  estate       toorth  for  life,  and  afterwards  on  certain  trusts,  under 

does  not  come 

within  the  de-    which,  on  her  death  unmarried  in  1860,  the  Defendants 

-mortage*  "^^^^  ^^"*  *"^  Thomos  Hepworth  Hall  became  ah- 
on  the  real  solutely  entitled  to  the  4,000/.  The  testator  directed  his 
hands  of  the     trustees  to  convey  his  real  and  the  residue  of  his  per- 

devisee,  unless  gonal  estate  to  William  Hepworth  and  his  heirs,  &c. 
and  until  the  .  ^ 

amount  has      when  he  attained  twenty-one. 
been  accu- 
rately defined 
and  the  devisee      The  testator  died  seised  of  three  estates  called  the 

IXnX'il^tote  "  fiiwa// 

subject  to  such  ascertained  charge. 

As  to  the  liability  of  a  residuary  devisee  and  legatee  to  whom  all  the  assets  have  been 
banded  over  without  having  provided  for  the  primary  chaises  thereon. 

A  testator  bequeathed  a  legacy  of  4,000/.,  payable  by  his  trustees  out  of  bis  personal 
estate,  and,  if  that  should  l^  deficient,  out  of  his  real  estate.  The  trustees,  having 
provided  for  all  claims  eicept  this  legacy,  put  W*  H.  (who  was  entitled  to  the  residue) 
into  possession  of  the  real  and  personal  estate.  He  died  many  years  after,  having  con- 
tinued to  pay  interest  on  the  legacy,  and  questions  then  arose,  between  persons  claiming 
under  him,  as  to  the  fund  out  of  which  the  legacy  ought  to  be  paid.  Held,  on  the 
assumption  that  the  first  testator  left  sufficient  personal  estate,  that  his  personal  estate 
remaining  in  specie  was  first  liable,  and  that  the  deficiency  must  be  provided  out  of 
W,  U,*t  assets.  Secondly,  on  the  assumption  that  the  first  testator's  personal  estate 
was  deficient,  then  that  his  personal  estate  in  specie  was  first  applicable,  and  that  his 
real  estates  not  alienated  for  value  were  liable  rateably  for  the  deficiency. 

By  a  deed  between  the  trustees  and  W»  H.  (the  residuary  legatee  and  devisee), 
a  particular  estate  was  reserved  by  the  former  as  a  security  for  a  legacy  which  had  not 
been  provided  for  when  the  personal  estate  was  handed  over  to  W.  H.  Held,  that  the 
operation  and  effect  of  the  deed  was  confined  to  the  parties  to  the  instrument 
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*'  Hensall  Estate,"'  the  ''  Pontefract  Estate'  and  the  1862. 
"Achwarth Estate.''  William  Hepworth  attained  twenty* 
one  in  the  year  1822,  and  the  trustees  having  paid  or 
provided  for  all  the  legacies,  except  that  of  4,000/.,  put  Hill. 
him  into  possession  of  the  real  and  personal  estate  of 
the  testator,  the  latter  of  which  consisted  of  six  canal 
shares  of  the  value  of  3,000/.,  which  still  remained  in 
specie.  William  Hepworth  opened  an  account  in  his 
ledger  or  account  book  in  which  he  debited  himself 
with  the  legacy  with  accumulations,  and  this  he  kept 
regularly  down  to  his  death,  down  to  which  time  he 
paid  the  interest  on  that  sum. 

William  Hepworth,  after  being  put  into  possession, 
was  party  to  the  following  deeds  affecting  the  estates 
and  the  legacy  of  4,000/.,  and  which  gave  rise  to  the 
questions  in  the  cause. 

By  an  ante-nuptial  settlement,  dated  the  18th  of 
August,  1827,  he  charged  a  jointure  of  200/.  a  year  on 
the  devised  estates  in  favor  of  his  wife.  Afterwards  he 
executed  a  post-nuptial  settlement,  dated  the  9th  of 
July,  1836,  under  which  his  wife  took  a  life  interest  in 
the  devised  estate.  By  a  voluntary  settlement  dated 
the  1st  of  July,  1850,  William  Hepworth  and  his  wife 
secured  a  life  annuity  of  50/.  a  year  to  his  wife's  niece, 
payable  out  of  the  Hensall  estate. 

Afterwards,  by  an  indenture  dated  the  14th  of  October, 
1851 ,  and  made  between  John  Hill  (the  surviving  trustee 
of  William  Townend's  will)  of  the  one  part,  and  Wil- 
liam Hepworth  of  the  other  part,  after  reciting  the  will, 
&c.,  &c.,  and  that  it  had  been  agreed  that  the  heredita- 
ments thereinafter  described  should  be  conveyed  to 
William  Hepworth  discharged  of  the  legacy  of  4,000/., 
and  that  the   hereditaments  thereinafter  described  as 

excepted 
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1862.  excepted  therefrom  should  alone  remain  charged  with 
and  continue  liable  to  the  legacy  of  4,0002.  and  the 
arrears  of  interest  thereon ;  and  reciting  that  the  trustees 
had  delivered  to  William  Hepworth,  immediately  afler 
attaining  twenty-one,  the  residuary  personal  estate 
and  effects  of  William  Townend,  and  also  that  they 
had  delivered  possession  to  him  of  the  real  estate ;  and 
that  William  Hepwarth  had  requested  JbAn  Hilly  as  the 
surviving  trustee,  to  convey  to  him  the  hereditaments 
not  intended  to  be  reserved  as  such  security  as  aforesaid. 
John  Hill  conveyed  to  William  Hepworth  the  Pott" 
tefract  and  Ackworth  estates,  but  expressly  reserving  the 
Hensall  estate  as  a  security  for  the  payment  of  the 
legacy  of  4,000/.  and  interest,  but  to  hold  the  Pontefract 
and  Ackworth  estates  to  William  Hepworth  and  his  heirs 
freed  and  discharged  from  the  legacy  of  4,000/. 

By  a  deed  of  even  date  (14th  October,  1851)  William 
Hepworth  released  and  indemnified  John  Hill  from 
all  claims  and  demands  in  respect  of  the  trust  estate 
except  as  to  the  Hensall  estate,  which  had  been  retained 
by  John  Hill  for  payment  of  the  4,000/.  and  the 
interest  due  in  respect  thereof,  and  except  in  respect  of 
the  same  principal  sum  and  interest. 

William  Hepworth ,  by  his  will,  dated  in  1859,  directed 
all  his  just  debts,  funeral  and  testamentary  expenses  to 
be  paid  out  of  his  personal  estate^  and,  after  certain  be- 
quests, he  gave  his  residuary  personal  estate  to  trustees, 
upon  trust  to  convert  into  money,  and  **  subject  to  the 
payment  of  his  debts,  funeral  and  testamentary  ex- 
penses," upon  trust  to  invest ;  and  he  devised  his  real 
estates  to  the  same  trustees,  who  were  to  hold  such  real 
and  personal  estate  on  trust  as  to  one-third  of  the  per- 
sonalty and  the  Pontefract  estate  for  Mrs.  Atkin$on^\\d 
her  family,  and  as  to  two-thirds  of  the  personal  estate 

and 
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and  the  Ackworth  estate  for  Miss  Wells  and  Mrs. 
Arthur  and  their  families.  The  testator,  however,  made 
DO  disposition  by  his  will  of  the  Hensall  estate. 

William  Hepworth  died  in  1860,  and  questions  then 
arose  between  parties  claiming  under  him  as  to  the 
property  out  of  which  the  legacy  of  4,000/.  and  accu- 
mulations were  first  payable. 

This  bill  was  filed  by  the  widow  of  William  Hepworth, 
stating  that  John  Hill,  as  the  surviving  trustee  of 
William  Townends  will,  alleged  that  the  4,000/.  legacy 
was  payable  out  of  and  ought  to  be  raised  by  a  sale  or 
mortgage  of  the  Hensall  estate  reserved  for  that  purpose 
by  the  deed  of  the  14th  of  October,  1851.  The  Plaintiff, 
however,  submitted  that  the  4,000/.  was  primarily 
chargeable  upon  and  payable  out  of  the  personal  estate 
of  William  T^umend  and  William  Hepworth,  respectively, 
and  particularly  out  of  the  canal  shares  handed  over  to 
William  Hepworth,  and  that  any  deficiency  of  the  first 
testator's  personal  estate  ought  to  be  paid  out  of  the 
estate  of  the  second  testator,  in  such  a  manner  as  not 
to  prejudice  her  rights  under  the  deeds  of  1827  and 
1836,  and  under  her  husband's  will. 

It  was  a  matter  of  contest  whether  the  personal  estate 
of  William  Townend  was  sufficient  or  insufficient  to  pay 
all  his  debts  and  legacies ;  John  Hill  the  trustee  stated 
it  was  not. 

Mr.  Selwyn  and  Mr.  J.  T.  Humphry,  for  the  Plain- 
tiff, the  widow  of  William  Hepworth. 

Mr.  Lloyd  and  Mr.  Wichens,  for  Mr.  Hill,  the  sur- 
viving trustee  of  the  will  of  William  Townend. 

VOL.  XXX — III.  1 1  Mr. 
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1862.  Mr.  J.  N.  Biggins  for  the  execotofB  of  WUliam 

"^^'^^      Hepworth. 

HKPWOftTB 

V. 

Hill.  Mr.  TT.  Pearson  for  Anne  Wells  and  Thomas  Hep- 

worth  Hatt,  who  were  entitled  to  the  charge  o(4ft00L 

Mr.  Baggattetf^  Mr.  Goren,  Mr.  Follett  and  Mr.  Hob- 
house,  for  devisees  and  legatees  ander  the  will  of  William 
Hepworth. 

Mr.  Selwyn  in  reply. 

On  the  one  side,  it  was  argued  that  this  legacy  was 
payable  out  of  the  personal  estate  of  William  Townend^ 
for  the  real  estate  was  only  charged  in  case  the  person- 
alty should  be  insufficient,  which  was  not  the  case,  there 
having  been  a  sufficiency  of  personal  estate  to  pay  all 
the  debts  and  legacies.  Next^  that  William  Hepworth 
had  not  taken  the  charge  of  the  legacy  on  himself 
personally  or  made  his  assets  liable  for  it ;  but  that  if 
any  charge  could  be  fixed  on  his  assets,  still  that  it 
affected  his  personal  estate  only,  for  whether  the  legacy 
constituted  an  ordinary  debt  or  a  mortgage  on  the  real 
estate,  it  was  payable  primarily  out  of  his  personal 
estate,  both  by  the  general  law  and  by  force  of  the 
direction  in  his  will,  that  all  ''his  just  debts"  should  be 
paid  out  of  his  personal  estate,  and  the  gift  of  his 
residuary  personal  estate  being  expressly  made  "subject 
to"  such  payment,  which  was  a  signification  of  a  ''con- 
trary or  other  intention"  within  Loche  King's  Act  (17 
&18  Fic^  c.  113). 

On  the  other  hand,  it  was  argued  that  the  legacy  was 
originally  charged  on  the  real  estate  of  William  Townend, 
there  having  been  a  deficiency  in  the  personal  assets  to 
pay  it,  and  that  nothing  had  since  occurred  to  relieve 

such 
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such  real  estate  from  that  charge.  That  by  the  subse-  1862. 
quent  dealings  of  William  Hepworth  he  had  adopted 
the  charge  as  his  own  and  had  made  it  a  mortgage  on 
his  real  estate,  which  passed  to  his  devisees  charged 
with  the  mortgage,  for,  by  the  17  &  18  VicL  c.  113,  a 
real  estate  charged  with  a  mortgage  is  made  primarily 
liable  for  its  payment,  and  a  mere  declaration  by  a  tes- 
tator that  his  debts  should  be  paid  did  not  vary  the 
case. 

Tawnsend  v.  Mostyn  (a) ;  Allen  v.  Allen  (Jb) ;  Created 
V.  Greated  (c) ;  Pembroke  v.  Friend  (d)  ;  Woolstencroft 
Y.  Woolstencroft  {e)]  Jarman  on  Wills  (f);  Bloni  v. 
Hiphins  (g) ;  Stone  v.  Parker  (A) ;  Hood  v.  Hood  (t) ; 
Scott  V.  Beecher  (A) ;  The  Earl  of  Ilckester  v.  The  Earl 
of  Camarvon{l);  ITie  Earl  of  Clarendon  Y.Bariam{m); 
Tidd  v.  Lister  (n) ;  Swainson  v.  Swainson  (o) ;  Ibbetson 
V.  Crote  (p),  were  cited. 


The  Master  of  the  Rolls. 

This  suit  is  instituted  for  the  purpose  of  having  it       Feb.  15. 
determined  whether  a  sum  of  4,000/.  bequeathed  by  the 
will  of  William  Townend  is  payable  out  of  the  personal 
estate  of  William  Hepworth  deceased,  or  out  of  all 
or  some  and  which  of  the  real  estates  belonging  to  him. 

The 

(a)  26  Beav.  73.  (A)  1  Drew.  4-  Sm,  212. 

(b)  Ante,  p.  395.  (t)  26  Law  J.  (ChoHc)  616. 

(c)  26  Beav.  621.  (k)  5  Madd.  96. 

(d)  1  John,  if  Hem.  132.  (/)  1  Becto,  209. 

(e)  2  Giff.  192,  and  affirmed  (m)  1  F.  if  Col.  C.  C.  688. 
hy  Lord  Campbell,  30  Law  J,          (n)  M.  R.,  Jan.  1862. 
(Chant.)  22.  (o)  6  De  G.,  M.  *  G.  648. 

(/)  Vol.  2,  pp.  64,  559.  (p)  25  Beav.  17. 

(g)  7  Sim.  43. 

Il2 
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1862.  'I'lic  first  question  is,  whether  the  sum  of  16,000/.  was, 

by  force  of  the  words  used  in  William  TotonencTs  will 
alone,  made  a  charge  upon  his  real  estate.  The  words 
of  the  will  are  "  or  in  case  the  same/'  u  e.  the  personal 
estate,  ''should  be  insufficient  for  that  purpose/'  I 
am  of  opinion,  therefore,  that  the  16,000/.  was  not 
charged  on  the  real  estate  of  William  Townend,  unless 
the  residuary  personal  estate  was  sufficient  to  discharge 
it.  Whether  it  was  so  or  not  is  one  of  the  points  at 
issue  in  the  case  which  I  shall  presently  have  to  con* 
sider.  A  question  arises,  which  very  materially  affects 
the  Defendants  who  take  under  William  Hepworth's 
will,  whether  this  4,000/.  ought  to  be  paid  out  of 
William  Hepworth's  personal  estate,  or  whether  it  is  a 
charge  upon  any  and  what  real  estate,  and  if  so,  whether 
it  ought,  under  Mr.  Locke  King^s  Act(a),  to  be  paid  by 
the  persons  who  take  the  estate.  It  is  convenient  for  the 
sake  of  clearness  to  consider,  in  the  first  place,  how  the 
case  would  stand  if  the  indenture  of  the  14th  October, 
1851,  had  never  been  executed,  and  next  to  consider  how 
the  case  is  varied  by  the  effect  of  that  deed.  Assuming 
that  the  will  of  William  Townend  constituted  this  sum 
a  charge  upon  his  real  estates,  it  was  a  charge  upon 
them  all  alike,  and  the  Hensall^  Pontefract  and  Ack- 
worth  estates  would  all  be  rateably  liable  to  con- 
tribute. The  case  of  Scott  v.  Beecher  (J),  and  the  sub- 
sequent authorities  of  that  class  would  then  apply,  and 
the  circumstance  that  William  Hepxvorth  was  residuary 
legatee  of  William  Townend,  and  that  as  such  he  took 
the  personal  estate,  would  not  make  the  liability  to  pay 
the  4,000/.  a  personal  debt  of  William  Hepworth.  But 
my  opinion  is,  that  even  if  the  personal  estate  of  Wil- 
liamTownend  was  clearly  insufficient  to  raise  the  16,000/., 
as  contended  for  by  the  Defendants,  still  that  a  general 

charge 
(o)  17  *  18  Vict.  c.  113.  {h)  5  Madd.  96. 
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charge  upon  the  real  estate^in  aid  of  the  personal  estate  1862. 
to  pay  legacies  or  debts  or  both  is  not  a  charge  within 
the  deBnition  of  the  word  "  mortgage"  in  Mr.  Locke 
King's  Act,  and  that  the  object  and  intention  of  that 
act  was  not^  in  such  a  case,  to  alter  the  administration 
of  assets,  or  to  make  the  real  estate  primarily  liable, 
to  the  exoneration  of  the  personal  estate;  but  that 
this  statute  only  produces  that  effect  where  there  is 
a  defined  and  specified  charge  on  a  specific  estate, 
and  to  the  extent  of  that  charge.  I  do  not  think 
It  desirable,  nor  in  accordance  with  the  true  con- 
struction of  the  act,  to  cut  down  to  any  precise  or 
technical  meaning  the  word  "  mortgage"  as  there  used, 
but  I  feel  satisfied  that  a  general  charge  was  not  in- 
tended by  the  framer  of  that  act  or  by  the  legislature 
to  come  within  the  definition  of  such  a  "  mortgage"  on 
the  real  estate  in  the  hands  of  the  devisee  as  is  spoken 
of  in  the  statute,  unless  and  until  the  amount  of  it  has, 
in  the  administration  of  the  estate,  been  accurately  defined 
and  the  devisee  has  expressly  taken  the  estate  subject 
to  such  ascertained  charge.  Then,  if  for  his  convenience, 
this  amount  has  not  been  raised  by  sale  or  mortgage, 
but  has  been  allowed  to  remain  on  the  estate,  it  would, 
in  my  opinion,  constitute  a  mortgage  within  the  meaning 
of  the  statute.  But  in  that  case  it  is  to  be  observed, 
that  even  under  the  law  in  force  before  the  statute 
passed,  if  the  devisee  did  no  act  to  make  the  debt  his 
own,  his  personal  estate  would  not  have  been  liable  to 
pay  the  charge.  The  statute  applies  only  when  the 
devisee  does  some  act  to  make  the  debt  his  own :  so 
that,  independently  of  the  statute,  at  his  decease  his 
personal  estate  would  have  been  primarily  liable  to  pay 
the  charge;  the  act  then  interposes,  and  the  land  so 
charged  becomes  the  primary  fund  for  payment  of  the 
charge  upon  it. 

My 
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My  opinion^  therefore,  is^  that  independently  of  the 
effect  of  the  deed  of  the  ]4th  of  October,  1851,  the 
17  &  18  Vict  c.  113,  commonly  called  Mr.  Locke 
King's  Act,  has  no  reference  or  application  to  this  case, 
which  must  be  treated  exactly  as  if  that  act  had  nerer 
passed. 

The  personal  estate  of  William  Townend  was  either 
sufficient  or  insufficient  to  pay  the  amount  of  the  legacy. 
I  am  unable  to  dispose  of  this  case^  or  to  explain  the 
view  I  take  of  it,  without  atating  what,  in  my  opinion, 
would  be  the  effect  in  both  branches  of  the  alternative. 
In  the  first  place,  therefore,  I  proceed  to  consider  what 
would  be  the  effect  if  the  personal  estate  of  Williiun 
Townend  had  been  sufficient  to  pay  the  16,0002.^  of 
which  the  4,0002.  formed  a  part.  In  that  case  the  will 
would  have  created  no  charge  on  his  devised  real 
estate,  and  his  personal  estate  would  alone  have  been 
applicable  for  the  payment  of  this  legacy.  The  legacy 
was  not  paid,  and  W.  Hepworth,  having  taken  the  whole 
real  and  personal  estate,  died  without  making  any  pro- 
vision for  it,  or  giving  any  direction  respecting  it  In 
Scott  V.  Beecher  it  was  decided,  that  where  a  testator 
devised  his  real  estate  which  he  had  mortgaged  together 
with  his  personal  estate  to  his  widow,  who  died  without 
paying  off  the  mortgage,  it  was  not  a  debt  of  the  widow, 
so  as  to  entitle  her  heir  to  have  it  paid  out  of  her  per* 
sonal  estate.  This,  no  doubt,  is  correct  law ;  but  these 
cases  only  determined,  as  between  two  funds  which  was 
to  bear  the  burden.  They  did  not  determine,  and  did 
not  mean,  as  I  read  them,  to  determine,  that  a  residuary 
legatee  who  took  the  whole  personal  estate  subject  to 
the  payment  of  a  legacy  which  ought  to  have  been  in- 
vested on  the  trusts  of  the  will,  and  on  which  legacy  he 
had  paid  interest  during  his  whole  life,  could  at  his 

death 
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d^aih  leave  his  property  discharged  from  any  obligation  1862. 
to  make  that  legacy  good ;  or  that  the  particular  legatee, 
vfho  had  received  iotereat  on  the  legacy  during  the 
whole  life  of  the  residuary  legateOi  was  to  lose  the 
legacy  because  she  had  not  insisted  on  the  investment 
of  it;  or  that  the  persons  interested  in  remainder  in  the 
legacy,  who  might  be  infants,  or  not  even  in  existence, 
were  by  these  means  to  be  deprived  of  the  legacy 
altogether.  But  this  would  be  the  case,  if  the  construe* 
tion  put  on  tliose  cases  in  argument  were  to  prevail, 
and  if  the  executors  of  the  first  testator  were  unable  to 
pay  it. 

Nor  did  these  cases  determine  that  if  the  executors 
of  the  first  testator  paid  the  legacy  out  of  their  own 
pockets,  they  could  not  recover  it  back  against  the 
residuary  legatee  who  had  received  from  them  the  whole 
estate.  No  such  point  is,  or  could  have  been,  determined 
in  these  cases,  all  that  was  determined  is,  that  when 
the  right  of  the  legatee  or  mortgagee  to  have  the 
legacy  or  the  charge  made  good  is  admitted,  then  the 
land  charged  is  the  primary  fund  for  that  purpose,  and 
that  as  it  was  no  debt  of  the  second  testator,  the  ex- 
clusive personal  estate  of  the  second  testator,  that  is, 
such  personal  estate  as  was  not  derived  from  the  first 
testator,  is  not  liable  to  make  good  the  legacy  or  the 
charge  at  all,  and,  consequently,  that  if  the  estate  of  the 
first  testator  was  not  sufficient  to  pay  the  charge  on  the 
legacy,  the  second  testator  would  not  be  liable  to  do  so; 
but  that  if  the  assets  of  the  first  testator  i*eceived  by  the 
second  were  sufficient  for  that  purpose,  then,  after  the 
death  of  the  second  testator,  the  charge  on  the  land 
would  be  paid  out  of  the  land  remaining  tit  specie,  and 
not  out  of  the  personal  estate  of  the  second  testator, 
who  had  disposed  of  the  personal  estate  he  had 
received. 

Assuming 
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1862.  Assamingy  however,  that  the  land  of  the  first  testator 

had  no  charge  upon  it,  and  that  the  second  testator  had 
taken  from  him  personal  estate  more  than  sufficient  to 
pay  the  charges  on  such  personal  estate,  whether  debts  or 
legacies,  and  assuming,  also,  that  he  had  disposed  of  all 
such  personal  estate  as  he  had  derived  from  the  first  I 

testator,  then  his  own  estate  would  be  bound,  at  the 
instance  of  the  legatee,  to  make  good  the  legacy,  and,  as,  ' 

in  the  case  I  have  suggested,  there  would  be  no  contest 
between  real  or  personal  estate,  it  cannot  I  think  be 
doubted  that  his  personal  estate  would  be  the  primary  fund  , 

to  make  good  the  debt  or  the  legacy  of  the  first  testator  , 

remaining  unpaid ;  and  if  this  be  correct,  then  his  real  | 

estate,   whether  acquired   by  devise   or  by  purchase,  i 

would  also  be  liable,  but  only  by  virtue  of  the  common  ' 

obligation  which  makes  all  real  estate  of  a  deceased  , 

person  liable,  in  aid  of  the  personal  estate,  to  pay  what- 
ever obligations  it  may  be  iiisufficient  to  discharge.  It 
may  be  that,  following  the  words  of  some  of  the  cases,  ^ 

this  may  be  said  not  to  be  a  debt  of  the  second  testator.  | 

It  is,  however,  an  equity  which  attaches  to  his  having  | 

taken  possession  of  personal  estate  of  the  first  testator 
more  than  sufficient  to  pay  the  amount  which  might  in 
his  lifetime  have,  by  decree  of  the  Court  of  Chancery, 
been  converted  into  a  debt  from  him,  and  by  which  his 
assets  will,  in  like  manner,  be  bound  after  his  decease, 
there  being  neither  laches  nor  acquiescence  on  the  part 
of  the  legatees  to  deprive  them  of  their  right. 

My  opinion,  therefore,  is,  assuming  that  the  personal 
estate  of  William  Townend  was  sufficient  to  pay  the 
16,000Zi,  that  the  personal  estate  of  William  Hepworih 
is  liable  to  make  good  the  4,000/. 

I  have  next  to  consider  how  the  matter  would  stand 
if  the  personal  estate  of  William   Townend  were  in- 
sufficient 
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sufficient  to  pay  the  4,000/.,  after  payment  of  the  1862. 
12,000/.  already  paid.  In  that  case,  I  am  of  opinion 
that  the  mere  handing  over  by  the  executors  of  the  real 
and  personal  estate  of  William  Toumend  to  William 
Hepworth  would  not,  in  the  absence  of  any  act  done  by 
him,  alter  the  equities  between  the  two  estates ;  that  if 
William  Hepworth  had  died  the  day  after  the  personal 
estate  and  the  devised  estates  had  been  handed  over  to 
him,  those  properties  would  have  remained  subject  to 
exactly  the  same  rights  and  equities  as  they  were  liable 
to  in  the  hands  of  the  executors  and  trustees ;  and  fur- 
ther>  that  as  long  as  William  Hepworth  allowed  them 
to  remain  unaltered,  the  same  state  of  things  would  re- 
main, however  long  the  period  was  before  his  decease ;  in 
other  words,  that  he  must  be  considered  to  have  elected 
to  keep  them  just  as  they  then  were,  subject  to  all  their 
obligations  and  advantages,  whether  as  regards  perfect 
strangers  or  as  regards  persons  as  between  whom  and 
himself  a  privity  more  or  less  imperfect  existed. 

But  a  distinction  is  to  be  drawn  here,  as  regards  the 
original  legatees.  William  Hepworth  could  not,  in  the 
absence  of  any  concurrence  on  their  part,  alter  their 
rights  or  remove  the  liabilities  attaching  to  the  several 
properties  in  his  hands;  but  as  regards  all  persons 
claiming  under  him,  he  could.  I  think  that  his  dis- 
posing of  any  portion  of  the  real  estates  devised  on  the 
one  hand,  and  bis  disposing  of  the  specific  personal 
estate  on  the  other  hand,  would  be,  as  regards  persons 
claiming  under  him,  a  withdrawal  by  him  of  the  pro- 
perty from  the  operation  of  the  will  of  the  first  testator. 
To  the  extent  that  the  property  of  the  original  testator, 
whether  real  or  personal,  remains  undisposed  of  by  the 
second  testator,  I  think  that  this  property  must  be  ad- 
ministered as  if  it  had  been  left  at  the  death  of  the  first 

testator. 
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testator,  such  as  it  now  is,  with  only  the  charge  of 
4,000/.  affecting  it  If  the  property  of  the  first  testator, 
both  real  and  personal,  now  remaining  in  specie  were 
insufficient  to  pay  the  whole  l^acy,  the  estate  of  the 
second  testator,  who  had  disposed  of  tlie  rest,  must 
supply  the  deficiency,  and  this  would  come  out  of  his 
personal  estate. 

If  the  second  testator  had  disposed  of  the  whole  real 
and  personal  estates  of  the  first  testator,  then  the  whole 
of  the  legacy  would  have  to  be  borne  by  him,  and  out 
of  his  general  personal  estate. 

This  is,  in  my  opinion,  how  the  matter  would  stand 
in  the  absence  of  any  expressed  intention  on  the  part  of 
the  second  testator.  I  cannot  say  that  I  have  found 
what  I  now  enunciate  as  my  opinion  of  the  law  to  be 
laid  down  in  any  cases,  or  by  any  dicUtf  but  it  is  in  my 
opinion  consistent  with  principles,  repugnant  to  no  de- 
cided case,  and  the  only  manner  by  which  all  the  de- 
cisions can  be  reconciled. 

My  opinion,  therefore,  is,  that  assuming  that  the  per- 
sonal estate  of  William  Townend  was  not  sufficient  to 
pay  the  4,000/.,  and  also  that  William  Hepworth  has 
executed  no  instrument  parting  with  any  portion  of  the 
property  for  value,  or  pointing  out,  as  between  the 
persons  who  claim  under  him,  the  fund  out  of  which 
the  legacy  shall  be  paid,  then  that  such  part  of  his  per- 
sonal estate  as  was  derived  from  the  first  testator  WU^ 
Uam  Tawnemdf  and  is  still  remaining  in  specie,  will  be 
liable,  in  the  first  instance,  to  make  good  that  amount, 
and  that  WUliam  Townend's  real  estate  not  disposed 
of  will  be  afterwards  liable  to  make  good  the  deficiency; 
but  this  state  of  things  will  only  arise  in  case  there 

was 
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was  an  original  charge  on  the  real  estate  of  the  first 
testator,  and,  therefore,  this  Court  would,  in  that  event, 
be  compelled  to  ascertain  whether  the  personal  estate 
of  the  original  testator  was  sufficient  for  the  purposes 
specified,  and  on  the  insufficiency  of  which  alone  the 
real  estate  was  charged. 

I  come  now  to  consider  bow  the  case  is  affected  by 
any  expression  of  intention  on  the  part  of  William 
Hepworth,  This,  if  at  all,  is  to  be  found  in  the  two 
deeds  of  1836  and  I860,  in  his  will,  and  in  the  deed  of 
the  13th  of  October,  1851.  In  the  first  three  instru- 
ments (that  is  the  two*  voluntary  deeds  and  the  will) 
there  is  no  direction,  nor  is  there  any  expression  of  in- 
tention on  the  subject,  except  such  as  may  be  gathered 
from  the  disposition  of  the  property  thereby  disposed  of. 

The  deeds  otJuly,  1836,  and  18th  July,  1850,  in  my 
opinion,  contain  nothing  by  which  any  expression  of 
opinion  by  the  settlor  is  to  be  gathered,  as  to  the  fund 
out  of  which  this  4,000/.  is  to  be  paid.  Assuming  that 
the  estates  were  liable  to  a  charge  under  Wiltiam 
TowneniTs  will,  they,  in  my  opinion,  remained  so  after- 
wards ;  William  Hepworth  only  conveyed  the  interest 
he  had  in  them,  and  did  not  by  them  shift  or  intend  to 
shift  any  burthen  which  attached  to  them  on  any  other 
property ;  the  same  observation,  in  my  opinion,  applies 
to  the  will  of  William  Hepworth.  As  between  the 
persons  claiming  under  the  deeds  of  July,  1836,  and 
July,  1860,  and  under  the  will  of  the  31st  of  October, 
1869,  all  are  volunteers,  all  instruntents  are  equally 
valid,  and  all  take  effect  on  the  property  of  the  testator 
respectively,  so  far  as  he  had  retained  a  disposing  power 
over  it.  The  deed  of  the  9th  of  July,  1836^  giving  the 
Plaintiff  a  life  estate  in  the  three  propertieSj  is  perfectly 

valid 
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valid  against  any  person,  except  a  purchaser  for  value, 
and  could  not  in  any  way  be  revoked  by  his  will.  The 
same  observations  apply  to  the  deed  of  the  1st  otJuly, 

1850,  which  is  equally  valid,  and  equally  unaffected  by 
the  will. 

The  will,  therefore,  of  William  Htpworth  only  takes 
effect  upon  such  and  so  much  of  the  property  of  William 
Hepworth  as  is  unaffected  by  these  deeds.  These 
deeds  did  not,  of  course,  alter  the  rights  of  the  persons 
claiming  the  legacy  under  the  will  of  William  Townend, 
nor  did  they  import  any  expression  of  opinion,  that  the 
equities  affecting  the  estate  of  William  Townend  should 
be  varied,  and  the  consequence  is,  that  on  the  death  of 
William  Hepworth,  if  the  matter  rested  there  (omitting 
the  consideration  of  the  deed  of  October,  1851)  the  per- 
sonal estate  of  William  Townend  remaining  in  specie 
would  be  first  liable  to  make  good  the  4,000/.,  and 
afterwards  the  real  estate  in  aid  of  it,  if  the  personal 
estate  were  originally  insufficient  for  that  purpose. 
This,  therefore,  were  it  not  for  the  deed  of  October, 

1851,  in  my  opinion,  would  be  the  manner  in  which  the 
rights  of  the  parties  would  stand,  and  how  these  equities 
ought  to  be  worked  out. 

But,  as  between  William  Hepworth  and  John  Hill, 
the  deed  of  1851  was  for  value,  for  it  was  made  in  con- 
sideration of  the  conveyance  of  the  Ackworth  property. 
Mr.  Hepworth  agreed  that  the  Hensall  property  should 
remain  a  security  for  the  payment  of  the  4,000/.,  but  as 
between  William  Hepworth  and  the  legatees  under 
William  Townend's  will,  this  deed,  in  my  opinion,  had 
no  operation  whatever,  neither  had  it  any  operation  as 
between  Mr.  Hill  and  those  legatees.  The  legatees 
being  no  parties  to  the  deed  or  the  arrangement  which 

preceded 
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preceded  it,  cannot  in  any  respect  be  prejudiced  by  1862. 
it,  or  deprived  of  any  advantage  which  they  previously 
possessed^  and  if  they  derived  any  benefit  by  it,  they 
wouldy  as  regards  this  deed,  on  thev?ho1e  transaction  be 
mere  volunteers,  on  the  same  principle  as  in  Johnson  v. 
Legard  (a),  vtrhere  in  marriage  settlements  a  provision  is 
made  for  collaterals,  who  are  no  parties  to  the  deed,  and 
who  therefore  are  not  within  the  consideration,  which, 
although  valuable  as  between  the  parties  to  the  instru- 
ments, does  not  extend  to  strangers  to  it,  for  whom,  in 
certain  events,  some  benefit  is  provided  by  the  limita- 
tions in  the  deed. 

After  considering  this  deed  in  every  form,  I  am  of 
opinion  that  it  did  not  create  a  charge  by  William 
HepwoTth  on  any  property  possessed  by  him  which  did 
not  already  exist,  that  its  operation  and  effect  is  con- 
fined to  the  parties  to  the  instruments  alone,  that  it 
was  intended  as  an  indemnity  to  Mr.  Hillf  and  that 
it  does  not  extend  beyond.  In  my  opinion,  there- 
fore, this  deed  has  left  the  matters  exactly  where  it  was 
before,  and  does  not  affect  the  question  I  have  to  decide. 
I  am  also  of  opinion  that  this  deed  cannot  be  treated  as 
any  acknowledgment  by  William  Hepworth,  binding  him 
or  those  claiming  under  him,  that  the  property  there 
specified  is  to  bear  the  charge  of  4,000/.  or  as  any  ex- 
pression of  a  desire  by  him  that  it  should  be  so  treated. 

I  am  also  of  opinion,  that  the  entry  by  William  Hep^ 
worth  in  his  ledger  of  an  account  between  himself  and 
Elixaheth  Foss  Hepworth,  who  had  the  first  life  in- 
terest in  this  4,000Z.,  does  not  affect  the  question,  and 
did  not  constitute  it  a  debt  due  from  W.  Hepworth; 
and  that  if  the  real  and  personal  estate  of  the  first  tes- 
tator 

(a)  3  Madd,  283 ;  Turn.  4'  R.  281,  and  6  Maule  4*  Se/tr.  CO. 
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tator  received  by  William  Hepworlh  were  together 
iosufficient  to  pay  the  4,000/.|  no  part  whatever  of  the 
estate  or  fortune  which  William  Hepworth  might  have 
left  would  have  been  liable  to  make  good  that  de- 
ficiency. 

That  being  my  opinion,  it  follows  that  this  case  must 
be  determined  upon  the  principles  which  I  have  already 
indicated,  and  which  in  order  to  make  my  meaning  as 
clear  as  I  can  I  shall  shortly  recapitulate.  I  assume  or 
rather  I  consider  it  to  be  proved,  that  the  Defendant 
Mr.  Hill  duly  accounted  to  Mr.  Hepworth  for  the  real 
and  personal  estate  of  the  first  testator,  and  that  he 
handed  over  to  him,  in  specie  and  in  money,  the  residue 
of  the  personal  estate,  and  conveyed  to  him  the  whole 
of  the  real  estate.  Either  the  personal  estate  of  the 
first  testator  so  handed  over  to  him  was  or  it  was  not 
sufficient  to  pay  the  legacy  of  4,000Z.  If  it  was,  then 
the  personal  estate  of  the  second  testator  is  liable  to 
make  good  this  amount  of  4,000/.;  if  the  personal  estate 
of  William  Townend  was  not  sufficient  to  pay  that 
charge  of  4,000/.,  the  Court  will  not  inquire  into  the 
greater  or  smaller  amount  of  the  deficiency,  but  will 
deal  with  the  assets  of  the  first  testator  as  it  now  finds 
them  in  the  hands  of  William  HepwartK$  executors. 
If  a  portion  of  that  personal  estate  still  remains  in  a 
specific  existence,  as  it  was  when  it  was  handed  over  to 
him,  this  is  the  first  fund  to  pay  this  legacy.  If  Mr. 
Hepworth  disposed  of  that  personal  estate  or  any 
portion  of  it  in  his  lifetime,  he  would,  as  regards  the 
legatees  under  Mr.  IWnencT^will,  be  obliged  to  make  it 
good  for  the  purpose  of  paying  the  legacies,  but  as 
regards  all  persons  claiming  under  him,  it  is  not  to  be 
considered  as  a  debt  due  from  him,  or  a  charge  which 
falls  on  his  personal  estate,  as  distinguished  from  the 

estate 
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estate  he  got  from  the  first  testator.  He  took  the 
absolute  interest  in  the  real  and  personal  estate  of 
William  Townend;  the  personal  estate  was  liable  to  pay 
4,000/.,  and  if  not  suflBcient,  the  real  estate  was  liable 
to  make  up  the  deficiency ;  still  although  it  was  not  a 
debt  of  his,  as  I  have  already  stated,  it  was  a  liability 
which  attached  to  property  in  his  hands,  and  constituted 
a  deduction  from  such  property.  He  might  have  im** 
posed  on  any  one  of  his  grantees  or  legatees  the  burden 
of  paying  this  charge  or  any  portion  of  it,  as  a  condition 
for  his  bounty,  or  as  a  deduction  from  his  property ;  he 
has  not  done  so,  and  it  remains  therefore  exactly  as  the 
original  testator  left  it,  and  must  be  administered  ac- 
cordingly. 

The  costs  of  all  parties  of  this  suit,  which  has  been 
occasioned  by  the  failure  of  any  distinct  expression  of 
the  second  testator  of  how  the  money  was  to  be  paid| 
must  be  added  to  the  charge  of  4,0002.,  and  borne  in 
the  same  way  as  I  have  directed  the  charge  itself  to  be 
borne. 

My  ultimate  decree  must  be  prefaced  by  a  declaration 
to  this  efiect: — It  being  ascertained  or  admitted  that 
the  estate  of  the  first  testator  was,  at  the  time  of  his 
decease,  insufficient  for  the  payment  of  the  4,000/., 
declare  that  such  parts  of  the  estate  of  William 
Townend  as  still  remain  in  specie  are  applicable  to 
make  good  the  amount  of  4,000/.,  and  the  interest  due 
thereon,  and  that  this  deficiency  is  to  be  apportioned 
amongst  and  borne  by  the  several  real  estates  of  the 
first  testator,  after  deducting  therefrom  all  deductions 
and  charges  existing  thereon  created  for  valuable  con- 
sideration, such,  for  instance,  as  the  jointure  of  the 
Plaintiff. 

If 


494  CASES  IN  CHANCERY. 

1862.  I^  ^^^  ^^^^  ^^  ^^^  deficiency  be  not  admitted,  and 

either  party  Vish  for  it,  there  must  be  an  inquiry  as  to 
that  fact,  for  according  to  the  view  I  take  of  this  case, 
in  one  event,  namely  of  sufficiency,  the  general  personal 
estate  of  William  Hepwarth  would  be  liable  to  pay  the 
whole  4,000/. ;  and  in  the  other  event,  namely,  of  the 
insufficiency,  the  personal  estate  of  William  Townend 
still  in  specie  will  be  first  applicable,  and  the  deficiency, 
together  with  the  costs  of  this  suit,  will  be  defrayed  out 
of  the  interest  of  the  volunteers  under  the  deed  and 
will  of  William  Hepworth  in  the  real  estate  which  still 
remains  undisposed  of,  according  to  the  several  interests 
therein. 


Decree. 
Note. — By  the  decree,  an  inquiry  was  directed,  first,  whether  the 
personal  estate  of  Townend  was,  at  his  decease,  sufficient  to  pay  all  his 
debts,  funeral  and  testamentary  expenses  and  legacies ;  secondly,  what 
portion  of  his  real  and  personal  estate  was  remaining  in  tpecie  or  un- 
disposed of  in  the  possession  of  William  Hepworth  at  the  date  of  his 
death. 

It  was  found  that  the  personal  estate  was  not  sufficient,  and  at  the 
hearing  for  further  consideration  on  the  24th  of  Notemher^  1862, 
a  direction  was  made  to  sell  the  shares  and  raise  the  deficiency  and 
costs  by  a  sale  or  mortgage  of  the  real  estate  undisposed  of. 
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PETO  V.  HAMMOND. 

Dec,  5,  6. 
T>Y  articles  of  agreement,  dated  the  28th  June,  1851,  The  Plaintiflfs 

^    and  made  between  Sir  Samuel  Morton  Peto  and  ^yera^b^of 

five  others  (who  were  all  in  some  way  connected  with  land  to  the 

the  North  Woolwich  Land  Company,  and  were  called  the  building  so- 

vendors)  of  the  one  part,  and  Mr.  Hammond  and  five  ^^^^J-  I'hough 

the conveyance 
others   (who  represented   the  Kent  Benefit  Building  contained  a 

Society,  which  was  also  called  the  Kent  Freehold  Land  J^'jg^jP*  ^^^^^"^ 

Society,  and  were  called  "  the  purchasers")  of  the  other  chase-money, 

part,  the  vendors  agreed  to  sell  to  the  purchasers  a  piece  wwTpaid  and 

of  building  land  at  North  Woolwich,  containing  about  the  vendors 

five  acres  and  one-third,  at  the  sum  of  300/.  per  acre,  conveyance  as 

And  it  was  agreed,  that  this  land  should  be  "  conveyed  ***  equitable 

,  .  .         .     Becuntyforthe 

to  the  purchasers  or  such  other  parties  as  they  might  in  remainder. 

writing  appoint  on  payment  of  73/.  per  acre,  and  which  divide*d*into" 
should  be  paid  on  or  before  the  20th  of  July  next ;  lou  and  sold, 
whereupon  the  purchasers  should  be  entitled  to  a  con-  Jy  the'teustees 
veyance  of  and  be  let  into  possession  of  the  said  land."    to  the  allottees, 

them  to  other 

The  agreement  also  provided,  "that  the  remaining  pewon'^^^th- 
*^  r  '  D  out  notice  of 

three-fourths  of  the  purchase-money  should  be  paid  in  the  Plaintiff's 

three  equal  half-yearly  instalments ;  that  is,  on  the  20th  negiected^to^ 

of  January  and  the  20th  of  July,  1862,  and  the  20th  of  require  the 

January,  1853,  and  that  until  the  whole  of  such  pay-  theconveyance 

ments,  with  interest  thereon  at  4/.  per  cent,  per  annum,  ^°™  ^^ 

should  Held,  thtii  the 
lien  of  the 
Plaintiffs  must  prevail  over  the  legal  estate  of  the  purchasers  without  notice,  for  it  was 
their  duty  to  require  the  production  of  the  deea,  and  which  would  have  led  to  a 
knowledge  of  the  lien. 

Notice  of  a  deed,  held  to  he  notice  not  only  of  its  contents,  but  of  the  facts,  the 
knowledge  of  which  the  insisting  on  its  production  would  have  necessarily  led  to. 

Special  conditions  of  sale,  limiting  the  extent  of  title,  held  to  be  no  excuse  for  a  pur- 
chaser not  insisting  on  the  production  of  a  deed  beyond  those  limits  of  which  he  had  notice. 
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should  have  been  made,  the  vendors  should  hold  the 
daid  conveyance  and  other  deeds  (if  any)  and  the  pur- 
chasers should  execute  a  memorandum  of  deposit,  to  be 
approved  by  the  solicitors  of  the  vendors,  so  as  to  give 
them  an  equitable  mortgage  on  the  land,  as  a  security  for 
the  due  payment  of  the  whole  of  the  purchase-money 
and  interest'' 

The  agreement  also  contained  stipulations  as  to  the 
class  of  houses  to  be  erected  on  the  ground,  the  supply 
by  the  vendors  of  gas  and  water  and  the  use  of  roads, 
and  the  vendors  were  to  retain  all  the  title-deeds. 

The  75/.  per  acre  were  paid  and  the  purchasers  were 
let  into  possession. 

By  an  indenture  dated  the  17th  of  November,  1851, 
and  made  between  the  vendors,  the  purchasers  and 
Joseph  Prendergast  and  James  Stuart  Thorbume,  the 
land,  in  consideration  of  1,600^  therein  expressed  to  be 
paid,  was  conveyed  to  Joseph  Prendergast  and  James 
Stuart  and  their  heirs.  A  receipt  was  indorsed  and 
signed  on  the  deed  for  the  whole  of  the  purchase-money. 

By  another  indenture  made  between  the  same  parties, 
and  dated  17th  November^  1851,  after  reciting  the  first 
indenture  of  the  17th  day  of  November,  1851,  and  thtU 
for  the  better  convenience  of  the  said  parties  thereto  of 
the  third  part,  the  receipt  in  that  indenture  for  the  whole 
of  the  sum  of  1,600/.  was  given  by  the  Plaintiffs, 
although,  in  fact,  only  one-fourth  part  thereof,  amounting 
to  400/.,  was  paid  at  the  time  of  the  signing  thereof; 
and  reciting  that  it  was  also,  by  the  agreement  men- 
tioned or  referred  to  in  the  said  indenture,  further  agreed, 
that  the  remaining  three-fourths  of  the  purchase-money 
should  be  paid  at  the  times  and  in  the  manner  therein 

mentioned : 
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mentioned:  it  was  witnessed,  that  in  consideration  of  1861. 
the  Plaintiffs  having  signed  such  receipt  as  aforesaid, 
and  having  thereby  acknowledged  the  receipt  of  the 
whole  of  the  said  purchase-money  of  1,600Z.,  they  the 
parties  thereto  of  the  third  part  had  deposited  and  by 
the  indenture  now  being  stated  did  declare,  that  they 
had  deposited  with  the  parties  thereto  of  the  first  and 
second  parts  the  indenture  of  appointment,  to  the  end 
and  intent  that  the  same  and  the  land  comprised  therein 
might  be  a  pledge  and  security  to  the  parties  thereto  of 
the  first  and  second  parts  respectively,  their  heirs  or 
assigns,  for  the  payment  to  them  of  the  remaining  three- 
fourths  of  the  purchase-money,  with  interest  thereon  at 
the  rate  of  4/.  per  centum  per  annum,  in  manner  following, 
(that  is  to  say,)  one-third  part  thereof  on  the  20th  of 
January^  1852,  one  other  third  part  thereof  on  the 
20th  of  Jultff  1852,  and  the  remaining  one-third  part 
thereof  on  the  20th  of  January  ^  1853.  Prendergast  and 
Thorburne  covenanted  with  the  parties  thereto  of  the 
first  and  second  part,  that  until  the  execution  of  the 
mortgage  thereinafter  mentioned,  the  indenture  so  de- 
posited, together  with  the  land,  should  be  and  remain  a 
security  to  the  parties  thereto  of  the  first  and  second 
parts  for  the  repayment  of  the  remaining  three-fourths 
of  the  purchase- money  with  interest.  And  further,  that 
until  the  execution  of  the  mortgage,  they,  Prendergast 
and  TTiorbumey  would  stand  and  be  interested  in  the 
land,  in  trust  for  the  parties  thereto  of  the  first  and 
second  parts,  and  would  not  charge,  prejudicially  affect 
or  incumber  the  same  in  any  manner  howsoever.  And  < 
also,  that  in  default  of  the  payment  of  the  said  remain- 
ing three-fourths  of  the  purchase-money,  in  manner 
aforesaid,  they,  Prendergast  and  Thorburne^  would 
execute  a  proper  and  sufficient  mortgage  of  the  land, 
with  all  the  usual  and  necessary  covenants,  including  a 
power  of  sale  for  securing  the  payment  by  them  Pren- 
K  K  2  dergast 
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dergast  and  Thorhurne  or  to  the  parties  of  the  first  and 
second  parts,  within  six  calendar  months  from  the  date 
of  such  mortgage,  of  the  remaining  three-fourths  of  the 
purchase-money  so  unpaid,  with  interest. 

The  indenture  of  grant  and  appointment  of  the  17th 
day  of  November^  1851,  was  left  in  the  custody  of  the 
vendors,  in  accordance  with  the  agreement  evidenced  by 
the  second  stated  indenture  of  that  date. 

Prendergast  and  Thorhurne  were  mere  trustees  for 
"The  Kent  Benefit  Building  Society,"  also  called  "The 
Kent  Freehold  Land  Society,"  and  the  lands  were  pur- 
chased for  the  purposes  of  that  society. 

The  purchasers  were  at  once  let  into  possession  of 
the  land,  they  divided  it  into  many  lots  and  sold  it  to 
allottees,  members  of  the  building  society,  for  building 
purposes,  some  of  whom  afterwards  mortgaged  and  re- 
sold the  lots  purchased  by  them.  Default  was  made  in 
payment  of  the  instalments,  though  some  payments  were 
made  on  account,  but  ultimately  a  balance  of  450Z.  re- 
mained due  to  the  vendors.  This*  bill  was  filed  by  the 
vendors  against  Hammond^  the  official  manager  of  the 
building  society  (which  had  been  ordered  to  be  wound 
up),  and  some  of  the  purchasers  and  mortgagees  of  the 
lots,  to  recover  the  balance  of  the  purchase-money  still 
remaining  due.  It  prayed  that  in  default  of  payment, 
the  property  might  be  sold  and  the  proceeds  applied  in 
satisfaction  of  what  might  be  due  to  the  Plaintiff. 

The  cause  came  on  upon  a  former  occasion,  when  it 
was  held,  that  the  purchasers  of  all  the  other  lots  were 
necessary  parties,  and  the  cause  stood  over  with  liberty 
to  amend  (a).    The  Plaintiffs  accordingly  amended  by 

J  making 

(a)  29  Beav,  91. 
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making  the  purchasers  of  the  other  lots  and  their  in-        1861. 
cumbrancers  Defendants,  and  the  cause  was  now  again 
brought  on  for  hearing. 

There  were  thirty  Defendants  -to  the  bill,  whose 
cases  differed  ;  some  were  directors  with  notice,  others 
allottees  and  members,  others  mortgagees  and  pur- 
chasers fVom  the  allottees.  In  order  to  explain  the  de- 
cision it  will  be  sufficient  to  limit  the  statement  to  two 
of  the  strongest  cases,  viz.,  those  of  the  Defendants 
Chittenden  and  Harrison.  As  to  the  former,  it  ap- 
peared that  one  of  the  plots  into  which  the  ground  was 
divided  was  allotted  to  Brawn,  a  shareholder,  and  it  was 
conveyed  to  him  for  62/.  by  a  deed  in  the  printed 
form  used  by  the  society.  It  was  dated  the  17th  of 
November,  1851,  and  was  made  between  Prendergast 
and  Thorbume  of  the  first  part,  and  Brown  of  the 
second  part.  It  recited  the  before-stated  conveyance  of 
the  17th  of  November,  1861,  to  Prendergast  and  Thor^ 
burne,  and  that  they,  by  declaration  of  trust  of  ev^n  date, 
declared  that  the  property  was  held  in  trust  for ''  the 
Kent  Freehold  Land  Society."  It  then  recited  that 
Brown  was  a  shareholder,  and  that  the  plot  of  ground 
after  mentioned  had  been  allotted  to  him  at  the  sum 
of  62/.  It  then  witnessed,  that  in  consideration  of  that 
sum  paid  to  Prendergast  and  Thorburn,  they  conveyed 
this  plot  to  Brown. 

Brown  divided  this  allotment  into  6  lots,  and  put 
them  up  for  sale  by  auction  on  the  4th  o(  August,  1852, 
subject  to  certain  conditions  of  sale,  one  of  which  was 
as  follows: — 

"  IV.  The  vendor  will,  at  his  own  expense,  forthwith 
deliver  a  copy  of  the  conveyance  to  him  by  the  trustees 
of  the  society,  whose  title  shall  be  deemed  good,  and  no 
other  title  shall  be  required.*' 

The 
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1861.  The  Defendant  Chittenden  purchased  lots  4  and  5  at 

the  auction  for  100/.  An  abstract  of  title  was  after- 
wards delivered  to  him,  which  merely  stated  the  above- 
mentioned  conveyance  from  Prendergast  and  Tlior- 
burnt  to  Brown ;  the  purchase  was  completed  by  a  con- 
veyance {vom' Brown  to  Chittenden^  dated  the  6th  of 
Juh/f  1863,  and  the  purchase- money  was  then  paid. 
Two  other  lots  were  sold  at  the  same  auction  by  Brown 
to  WiUett  for  40/.|  who  sold  to  Powell  for  50/.,  who  sold 
them  to  Chittenden  for  150/.,  and  conveyances  were  in 
each  case  executed,  the  last  being  dated  the  29th  of 
April,  1857. 

Chittenden,  by  his  affidavit,  stated,  that  he  had  no 
notice  or  suspicion  of  the  Plaintiffs'  claim,  and  that  he 
had  erected  five  houses  on  the  ground.  He  also  said, 
be  believed  that  the  Plaintiffs  permitted  the  statement 
of  the  payment  of  the  whole  purchase-money  to  be 
untruly  expressed  on  the  conveyance,  for  the  express 
purpose  of  enabling  the  trustees  more  easily  and  readily 
to  sell  and  convey  the  land  in  lots,  and  thereby  pay  the 
remainder  of  the  purchase-money. 

In  the  case  of  the  Defendant  Mr.  Harrison,  it  ap- 
peared that  he  had  purchased  some  lots  by  auction  on 
the  23rd  of  September,  1852,  and  that  one  of  the  con- 
ditions of  sale  was  as  follows: — 

"  IV.  An  abstract  of  title  will  be  delivered  at  the 
vendor's  expense,  atid  will  commence  with  the  deed  of 
conveyance  of  the  property  by  the  trustees  of  a  society 
called  the  '  Kent  Benefit  Building  Society,'  and  whose 
title  shall  be  and  is  deemed  to  be  good,  and  no  further 
or  earlier  title  shall  be  called  for." 

These  lots  were  purchased  from  Mr.  GroowUnidge,  a 

member 
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member  of  the  society,  to  whom  they  had  been  allotted 
and  conveyed  by  the  trustees  for  56/.  and  28Z.  re- 
spectively. The  conveyance  to  Groombridge  was  in  the 
same  printed  form  as  that  to  Brown. 

The  cause  now  came  on  again  for  hearing. 

Mr.  Seboyn,  Mr.  Sauthgate  and  Mr.  Bedwell^  for  the 
Plaintiffs.  First,  as  regards  the  members  of  the  building 
society,  they  knew,  from  the  proceedings  in  the  books 
of  the  society,  that  the  purchase-money  had  not  been 
fully  paid,  and  no  member  can,  therefore,  allege  his 
want  of  notice  of  the  Plaintiffs'  rights. 

Secondly,  as  regards  the  purchasers  and  mortgagees 
from  allottees;  they  are  equally  affected  with  notice. 
They  take  under  a  deed  which  recites  the  conveyance 
from  the  Plaintiffs,  they  had,  therefore,  notice  of  it,  and 
were  bound  to  insist  on  its  production.  If  they  had 
done  BO,  they  would  have  found  that  it  was  still  in  the 
possession  of  the  Plaintiffs  as  a  security  for  the  pur- 
chase-money; Jones  V.  Williams  (a).  The  special  con- 
dition of  sale  is  no  defence,  they  contented  themselves 
with  the  title  of  their  vendors,  and  bound  themselves 
not  to  inquire  further  into  it  A  person,  who  thus 
wilfully  shuts  his  eyes  to  facts  which  it  was  his  duty 
to  inquire  into,  cannot  say  he  is  a  purchaser  without 
notice. 

This  case  is  governed  by  Worthington  v.  Morgan  (6), 
there,  a  vendor  executed  a  conveyance  to  the  purchaser, 
but,  having  received  part  only  of  the  purchase-money, 
he  retained  the  title-deeds  and  the  conveyance  in  his 

possession. 

(fl)  24  Bitn.  47.  (b)  16  &m.  547. 
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1861.  possesBion.  The  purchaser  mortgaged  the  estate  to  the 
Defendant  Morgan^  who  neither  investigated  the  title 
nor  required  to  see  the  title-deeds,  nor  inspected  the 
conveyance.  The  Vice-Chancellor  of  England  held, 
that  the  vendor's  lien  was  unaflfected  by  the  mortgage. 
He  said, ''  it  was  the  duty  of  Morgan^  before  be  took 
his  mortgage,  to  ask  for  the  deeds,  and  if  he  had  asked 
for  them,  be  would  have  learned  that  they  were  in  the 
possession  of  persons,  who  claimed  a  lien  or  charge  upon 
the  tenements  for  unpaid  purchase-money.  And  I  think 
he  must  be  taken  to  have  had  notice  of  those  cir- 
cumstances, which,  if  he  had  not  neglected  his  duty, 
would  have  come  to  his  knowledge." 

Mr.  Lloyd  and  Mr.  Shebbeare,  for  the  Official 
Manager,  argued,  that  he  bad  improperly  been  made  a 
party. 

Mr.  Folhstt,  Mr.  Haig,  Mr.  Cofc,  Mr.  Rudall,  Mr. 
C.  Hall,  Mr.  J.  H.  Taylor,  Mr.  G.  L.  Russell,  Mr. 
T.  H.  Terrell,  Mr.  Roxburgh,  Mr.  Hardy,  Mr.  Eddis, 
Mr.  Baggalay,  Mr.  C.  M.  Roupell,  Mr.  HalleU  and 
Mr.  Hetherington  appeared  for  the  several  Defendants. 
The  substance  of  their  arguments  was  as  follows : — 

The  Defendants,  who  are  purchasers  for  valuable 
consideration  without  notice  of  the  claims  of  the  Plain- 
tiffs, have  obtained  the  legal  estate  derived  from  the 
deliberate  acts  of  the  Plaintiffs.  At  law,  therefore,  the 
Defendants  are  the  absolute  owners  of  the  portions  of 
the  property  purchased  by  and  conveyed  to  them,  and 
they  are  only  to  be  deprived  of  their  legal  rights  by 
some  superior  equity  existing  in  the  Plaintiffs.  The 
circumstances  of  the  case,  and  the  conduct  of  the 
parties  throughout  these  transactions  must,  therefore,  be 
carefully  examined.  The  Defendants  are  relieved  from 
all  imputation  of  negligence,  for  the  difficulties  have 

entirely 


CASES  IN  CHANCERY.  603 

entirely  arisen  from  the  acts  of  the  Plaintiffs^  who  1861. 
facilitated  the  fraud  practised  on  the  purchasers.  The 
Plaintiffs  have  executed  a  solemn  instrument  conveying 
the  legal  estate,  and  acknowledging,  under  their  hand  and 
seal,  the  receipt  of  the  whole  purchase-money.  They  put 
their  purchasers  into  possession  and  allowed  them  to 
deal  with  the  property  as  the  absolute  owners,  and 
their  only  equity  depends  on  this  allegation,  in  contra- 
diction to  their  own  deed : — that  when  they  conveyed  the 
property  they  reserved  a  secret  equity.  The  Plaintiffs 
themselves  represent  a  land  society  called  the  *^  North 
Woolwich  Land  Company f*  they  sold  this  laud  to  the 
trustees  of  a  similar  company,  well  knowing  the  object 
for  which  such  companies  are  formed,  their  mode  of  pro- 
ceeding, and  that  this  land  was  to  be  dealt  with  in  the 
ordinary  mode  pursued  in  such  cases.  They  knew  that 
it  was  to  be  divided  into  small  lots  and  sold  to  persons 
in  a  humble  situation  of  life  for  building  purposes;  they 
knew  that  in  such  cases,  conveyances  are  made  directly 
from  the  trustees  by  printed  forms,  without  incurring 
the  expense  of  investigating  the  title,  which  would 
exceed  the  value  of  the  property  itself,  and  the  saving 
which  expense  is  one  of  the  objects  of  such  companies. 
It  is  but  a  reasonable  thing  for  purchasers  of  mere  strips 
of  ground  to  rely  upon  the  prior  investigation  of  the  title ; 
it  is  impossible  to  apply  the  ordinary  rules  to  such  small 
lots  as  these,  and  say  that  a  purchaser  is  bound  to  insist 
on  a  strict  title  of  sixty  years. 

The  real  agreement  between  the  Plaintiffs  and  the 
trustees  of  the  society  was,  that  the  trustees  should  have 
immediate  possession  of  the  land,  so  that  they  might  at 
once  divide  and  dispose  of  it  in  small  lots,  and  '^  for  the 
better  convenience  of  the  said  parties,"  as  the  deed  ex- 
presses it,  the  legal  estate  was  to  be  conveyed  to  them, 
and  the  vendors  were  to  rely  on  a  mere  equitable  mort- 
gage 
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1861.  g&ge  for  payment  of  the  remainder  of  the  purchase- 
money,  which  was  to  be  discharged  by  instalments,  as 
the  lots  were  disposed  of  and  paid  for.  It  is  plain  that 
Hammond,  the  trustees  were  to  hare  power  to  convey  the  lots  as 
they  sold  them,  notwithstanding  the  equitable  charge 
for  the  unpaid  purchase-money.  The  Plaintiffs  relied 
on  the  trustees,  and  have  lost  the  ordinary  vendor's  lien 
on  the  estate;  Muir  y.  Jolly  (a);  White  y.  Wakefield  {b). 
They  ought,  therefore,  to  proceed  against  the  trustees 
and  obtain  payment  out  of  the  estate  remaining  unsold, 
and  not  proceed  against  innocent  purchasers,  whom 
they  have  misled  by  their  negligence  and  misconduct 

Besides  this,  the  Plaintiffs,  by  their  conduct  sub- 
sequent to  their  conveyance,  have  disentitled  themselves 
to  relief.  They  have  stood  by  for  ten  years,  and  allowed 
the  trustees  to  sell  and  convey  away  the  property,  with- 
out any  interference  on  their  part,  they  must  have  seen 
the  land  parcelled  out,  divided  and  sold  off  by  public 
auction  and  observed  the  large  expenditure  in  improving 
it  and  in  building  upon  the  property.  They  ought  to 
have  interposed  and  asserted  their  equitable  rights ;  they 
ought  to  have  given  public  notice,  and  have  prevented 
further  sales  to  parties  ignorant  of  their  secret  rights,  and 
they  ought  to  have  prevented  the  trustees,  by  injunction, 
from  selling  or  dealing  with  the  property  until  their  pur- 
chase-money had  been  fully  paid.  The  Plaintiffs,  who 
led  the  purchasers  on,  and  facilitated  the  sales  to  them, 
and  not  the  Defendants,  who  are  innocent  parties,  ought 
to  suffer  the  loss. 

It  is  said  that  the  Defendants  had  notice  of  the 
Plaintiffs'  rights  from  the  recital  of  the  purchase  deed 

from 

(d)  26  Beov.  143.  (6)  7  ^m.  401. 
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from  the  Plaintiffs  to  the  trustees;  but  assuming  that  to  1861. 
be  the  case,  it  would  merely  be  notice  of  the  contents  of 
the  deed,  and  as  if,  instead  of  the  recital,  the  deed  itself 
had  been  set  out  at  length  in  the  conveyances  to  the 
Defendants.  If  that  had  been  done,  it  would  have 
shewn,  under  the  hands  and  seals  of  the  Plaintiffs  them* 
selves,  that  the  property  had  been  duly  conveyed,  and 
that  the  Plaintiffs  had  received  the  whole  of  the  purchase- 
money.  It  is  said  that  the  Defendants  ought  to  have 
called  for  the  production  of  that  deed ;  but  if  the  pur- 
chasers from  the  allottees  had  done  so,  the  answer  would 
have  been, "  we  have  neither  got  it  nor  have  we  the  means 
of  compelling  its  production,  but  you  may  rely  on  it  that 
the  land  has  been  duly  conveyed  to  the  trustees."  It  is 
attempted,  by  a  recital,  to  fix  Defendants  with  notice  not 
only  of  the  contents  of  the  recited  deed,  but  of  a  number 
of  collateral  facts,  which  might  or  might  not  have  sub- 
sequently appeared ;  the  doctrine  of  notice  has  never  yet 
been  carried  to  such  an  extent.  The  Court  allows  any 
reasonable  excuse  for  not  insisting  on  the  production  of 
a  recited  deed ;  Jones  v.  Smith  {a) ;  and  will  not  lightly 
impute  fraud  or  gross  or  wilful  negligence  to  a  purchaser 
who  has  really  paid  the  full  consideration  \  Hemti  v. 
LoQsemore  (6);  Carter  v.  Carter  (c). 

But  by  the  conditions  of  sale  under  which  portions  of 
this  property  were  sold  by  public  auction,  the  purchasers 
were  precluded  from  requiring  any  further  title  than  the 
conveyances  from  the  trustees  to  the  allottees.  This 
was  a  reasonable  and  proper  condition,  considering  the 
value  of  the  property,  which  would  not  bear  the  expense 
of  a  further  investigation  of  title,  and  considering  that 
it  was  derived  from  trustees  of  a  building  society,  who 
might  reasonably  be  assumed  to  have  fulfilled  their 

duties 

(a)   1  Hare,  43;    1   PhiUipty         {h)  9  Hare,  449. 
245.  (c)  3  Kay  ^  J.  646. 
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1861.  duties  of  inquiring  into  the  prior  title,  and  to  have  paid 
the  purchase-money.  It  is  ^  said  that  the  special  con- 
ditions in  no  way  relieve  the  purchaser  from  the  duty  of 
fully  examining  the  title,  and  of  requiring  the  productioa 
of  the  deeds ;  but  this  cannot  be  the  law.  Special  con- 
ditions of  sale  are  now  almost  universal,  and  to  hold  that 
a  purchaser  has  notice  of  all  concealed  equitable  rights 
on  property,  because  he  has  not  insisted  on  a  strict 
sixty  years'  title,  would  be  to  invalidate  innumerable 
titles,  to  make  special  conditions  of  sale  dangerous  and 
impossible,  and  to  create  the  greatest  alarm  in  the  pro- 
fession. It  is  a  common  condition  of  sale  that  the  title 
shall  commence  at  a  particular  period,  as  at  forty,  thirty 
or  twenty  years,  or  that  it  shall  commence  with  the 
seisin  of  a  particular  person.  How  can  the  Court  fix  a 
limit,  and  say  that  a  purchaser  is  justified  in  not  going 
further  into  the  title.  It  must  say,  that  any  waiver  of 
the  right  to  a  strict  title  is  notice  of  all  concealed 
equities.  But  the  object  of  the  investigation  is  to 
protect  the  purchasers,  and  not  third  parties  who  have 
concealed  equities. 

Here  the  conveyance  to  the  allottees  was  produced, 
and  this,  together  with  the  peculiar  circumstances  of  the 
case,  the  state  of  the  title,  and  the  small  value  of  the 
property,  distinguish  this  case  from  Worthington  v. 
Morgan  (a). 

Mr.  Selwgn  in  reply. 

The  Master  of  the  Rolls. 

I  think  the  Plaintiffs  are  entitled  to  the  decree 
they  ask.  The  case  is  a  painful  one,  because  the 
amount  due  to  the  Plaintiff  is  little  more  than  400/., 

and 
(a)  16  Sim.  547.  ' 
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and  the  costs  of  the  suit  will  very  much  exceed  that 
amount. 

I  am  of  opinion  that  it  was  the  duty  of  all  the 
aDotteeSy  and  of  all  the  purchasers,  to  ask  for  and 
obtain  an  inspection  of  the  original  conveyance  to  the 
trustees  of  the  society,  from  whom  they  received  their 
conveyances. 

Various  arguments  have  been  addressed  to  me,  which, 
if  acceded  to,  would,  in  my  opinion,  lead  to  very  dan- 
gerous consequences.  One  was,  that  conditions  of  sale 
may  make  it  unnecessary  for  a  person  to  inquire  into 
particular  circumstances  which  otherwise  he  would  be 
bound  to  do,  and  that  the  dispensing  with  the  necessity 
of  so  inquiring  takes  away  from  a  purchaser  any  charge 
of  negligence,  or  any  imputation  of  constructive  notice. 
Now,  in  the  first  place,  a  more  dangerous  doctrine  can 
hardly  be  conceived,  than  that  two  persons  may,  by 
means  of  special  conditions  of  sale,  dispose  of  property 
in  such  a  manner  as  to  deprive  a  third  person  of  his 
rights,  and  which,  without  such  conditions  of  sale,  they 
could  not  effect.  It  has  been  usually  supposed  to  be 
the  doctrince  of  equity  and  of  law,  that  no  two  persons 
could,  by  their  act,  deprive  another  person  of  his  rights, 
and  yet  that  would  be  the  effect  of  this  doctrine.  But 
in  truth  when,  by  a  special  condition  of  sale,  a  purchaser 
contracts  with  the  vendor  that  he  will  not  make  certain 
inquiries  which  he  would  otherwise  be  bound  to  make, 
the  consequence  is,  that  the  purchaser  takes  on  himself 
the  risk ;  and  if  by  that  means  he  takes  a  bad  title,  the 
loss  falls  upon  him.  It  is  a  species  of  lottery :  the  pur* 
chaser  gives  less  for  the  land,  in  consideration  of  his 
not  requiring  a  perfect  title  to  be  shewn ;  he  is  supposed 
to  be  compensated  by  the  reduced  price  he  gives  for  the 
risk  he  has  incurred  by  purchasing  under  special  condi- 
tions 
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1861.  tions  of  sale.  Observe  to  what  consequences  the  prin« 
ciple  contended  for  would  lead.  Suppose  a  bare  tmstee, 
being  in  possession  of  property,  advertizes  it  for  sale  by 
Hammokd.  auction,  with  a  special  condition  that  no  one  shall  be  at 
liberty  to  require  any  title  previous  to  his  own  seisin, 
and  that  he  shall  take  merely  a  conveyance  from  the 
vendor,  could  that  deprive  the  cegttds  que  trust  of  their 
right  to  the  property,  when,  if  the  deeds  vesting  the 
property  in  the  trustees  were  looked  at,  it  would  appear 
that  he  had  no  beneficial  interest  whatever  in  the  pro- 
perty, and  that  it  wholly  belonged  to  the  cestuia  gue 
trust?  Could  not  the  cestuis  que  trust  come  to  this 
Court  to  obtain  a  restoration  of  the  lapd  from  the  person 
who  had  bought  it,  and  got  the  legal  estate  from  the 
trustee  under  such  circumstances?  Would  this  Court 
allow  such  a  purchaser  to  say,  'M  am  a  purchaser  for 
value  without  notice  and  have  not  been  guilty  of  any 
negligence,  because,  under  the  conditions  of  sale,  I 
agreed  not  to  inquire  how  the  vendor  became  entitled 
to  or  acquired  the  property  ?"  I  apprehend  that  this  is 
a  doctrine  which  cannot  possibly  be  supported.  Un- 
doubtedly there  is  this  difficulty,  which  was  pointed  out 
to  me  in  the  argument,  viz.,  where  are  you  to  draw  the 
line,  and  where  are  you  to  say  a  purchaser  shall  be 
affected  with  the  equities,  which  he  would  have  been 
affected  with  if  he  had  required  a  full  sixty  years'  ab- 
stract of  title  and  had  seen  all  the  deeds  which  com- 
posed it?  I  shall  not  pretend  to  define  where  the  line 
must  be  drawn,  but  I  must  deal  with  each  case  as  it 
arises.  In  one  I  may  say  that  the  case  comes  within 
the  rule,  that  the  purchaser  ought  to  have  required 
and  obtained  the  production  of  a  particular  deed,  and 
in  another,  I  may  hold  that  the  purchaser  was  not 
bound  to  do  so.  Each  case  must  rest  on  its  own  facts 
and  the  particular  deed  which  is  in  question.  But  I 
am  of  opinion  that  the  present  case  falls  within  the  line, 

and 
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and  that  the  purchasers  ought  to  have  looked  at  the       1861. 
deed  in  question. 

Another  argument  which  was  addressed  to  me  is,  in 
my  opinion,  equally  untenable,  which  is,  that  a  person 
can  only  be  affected  with  notice  of  the  contents  of  a 
deed,  without  reference  to  the  question  in  whose  custody 
the  deed  might  be,  and  that  he  cannot  be  affected  by 
notice  of  what  would  inevitably  have  been  told  hira  if 
he  had  asked  for  the  production  of  the  deed  itself.  I 
am  of  opinion  that  this  doctrine  is  neither  consistent 
with  law  or  the  common  practice.  In  fact,  the  greater 
number  of  vendors  execute  a  deed  in  the  nature  of  an 
escrow ;  ordinarily  the  purchase  deed  is  brought  by  the 
solicitor  to  the  vendor,  who  executes  it,  and  signs  the 
receipt  for  the  purchase-money  and  then  returns  it  to 
his  solicitor,  with  the  understanding  that  he  is  not  to 
part  with  the  deed  until  he  receives  the  purchase-money 
in  exchange  for  it.  Suppose  this  case : — that  the  deed 
being  executed,  and  the  receipt  for  the  purchase-money 
being  indorsed,  but  retained  by  the  vendor's  solicitor 
until  the  money  is  paid,  and  suppose  the  purchaser, 
who  has  not  paid  his  purchase-money,  but  has  been  let 
into  possession,  then  professes  to  sell  to  A.  B.  without 
producing  the  deeds  under  which  he  claims,  can  A.  JB. 
afterwards  say,  '^  I  had  notice  no  doubt  of  this  deed, 
but  that  only  means  notice  of  the  contents  of  the  deed, 
which  is  in  due  and  proper  form  acknowledging  the 
receipt  of  the  purchase-money,  it  is  not  necessary  for 
me  to  inquire  whether  the  deed  has  ever  been  delivered 
over  to  the  purchaser."  It  is  true  that,  in  the  case  sup* 
posed,  the  purchaser  would  not  have  acquired  the  legal 
estate;  but  he  might  have  done  so  by  payment  off  of  a 
mortgage,  and  in  some  cases  the  Court  has  held  that 
the  defence  of  purchase  for  value  without  notice  is  not 
confined  to  cases  of  legal  estate,  but  extends  to  cases  of 

bond 
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bond  fide  purchasers  who  have  not  got  the  legal  estate, 
where  the  legal  estate  is  outstanding  in  a  mere  stranger 
without  beneficial  interest.  If  the  purchaser  had  in- 
quired for  the  deedy  he  would  have  found  that  it  was 
not  in  the  vendors'  possession,  and  if  he  had  inquired 
why  it  was  not,  he  would  have  ascertained,  that  it  was 
not  in  his  possession  because  the  purchase-money  had 
not  been  paid. 

I  cannot  doubt,  if  the  owner  of  land  executed  a 
conveyance  to  a  purchaser  and  allowed  'him  to  be  in 
possession  of  it,  but  had  retained  the  deed  as  a  security 
for  the  unpaid  purchase-money,  and  that  the  purchaser 
had  afterwards  sold  and  conveyed  it  to  a  second  pur- 
chaser, that  the  latter  could  not  claim  as  a  purchaser 
for  value  without  notice,  simply  on  the  ground  that  he 
had  not  asked  for  the  conveyance  to  his  vendor.  If  he 
could  not  have  done  so,  I  am  totally  at  a  loss  to  under- 
stand how  a  purchaser  from  him,  or  a  third  or  a  fourth 
purchaser,  could  have  been  in  a  better  situation.  The 
fact  that  the  root  of  the  title  of  all  is  derived  from  the 
first  conveyance  imposes  upon  them  the  necessity  of 
seeing  that  that  conveyance  was  duly  executed,  and  that 
it  was  in  the  hands  of  the  right  person. 

If  this  be  so,  then  ^^le  only  question  which  I  have  to 
consider  is  this : — whether  it  being  known  that  the  pro- 
perty was  to  be  sold  again  in  a  great  number  of  lots, 
and  a  minute  sub-division  of  it  thereby  created,  alters 
the  case,  and  puts  the  purchasers  in  a  different  situation 
from  what  they  would  have  been  in,  if  one  person  had 
bought  the  whole  of  the  property  ?  I  am  at  a  loss  to 
understand  what  principle  there  is,  either  in  law  or  in 
equity,  which  can  vary  the  contract  or  vary  the  law  in 
that  respect.  It  appears  that  all  the  purchasers  knew 
that  the  Plaintiffs  had  sold  the  property  to  the  trustees 

of 
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of  the  society,  and  that  those  trustees  had  conveyed  the  1861. 
lots  to  the  several  allottees,  who  conveyed  them  either 
directly  to  the  Defendants  or  to  other  purchasers  who 
afterwards  conveyed  thehi  to  the  Defendants.  The 
first  question  material  to  all  is,  did  the  trustees  of  the 
society  get  a  good  conveyance  from  the  owners  of  the 
property  ?  And  it  does  appear  to  me  that  it  was  the 
bounden  duty  of  every  person  who  bought  the  land  to 
have  ascertained  that  fact,  and  that  the  subsequent 
minute  sub-divisions  cannot  affect  or  alter  that  duty  in 
any  respect.  This  in  my  opinion  affects  all  the  persons 
who  have  possession  of  this  land. 

I  do  not  go  into  the  question  of  lis  pendens,  which 
would  involve  a  great  many  considerations  of  an  im- 
portant character,  because  I  think  the  view  I  have 
taken  affects  every  one  of  these  Defendants  who  have 
purchased  lots.  I  propose  to  make  the  usual  foreclosure 
decree  and  something  in  the  nature  of  a  winding-up 
order  between  the  co- Defendants,  that  is  to  say,  direct 
an  account  of  what  is  due  to  the  Plaintiff  for  principal, 
interest  and  costs,  and  give  the  Defendants  one  right 
and  not  successive  rights  to  redeem,  as  in  the  cases  of 
numerous  judgment  creditors.  Any  one  of  the  De- 
fendants will  be  able  tu  redeem  the  Plaintiff  by  pay- 
ment of  what  is  due  to  him,  and  to  take,  if  he  thinks  fit, 
an  assignment  of  the  mortgage.  Then  I  propose  to 
direct  an  inquiry  amongst  the  co-Defendants,  in  order 
to  ascertain  whether  any  and  which  of  them  are  liable 
to  contribute  towards  the  amount  paid  to  the  Plaintiffs 
by  the  person  who  has  redeemed  them,  and  if  so,  in 
what  proportions ;  and  then  to  reserve  further  consider- 
ation as  between  the  co- Defendants  alone. 
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1862. 


Jan.  11,  13. 

After  decree,  a 
Defendant 
cannot  revive, 
unless  with 
the  consent 
of  Plaintiff  or 
on  notice  to 
him,  and  his 
neglect  to  do 

80. 

After  de- 
cree, the 
Plaintiff's  in- 
terest was, 
under  the  de- 
cree, trans- 
ferred to  trus- 
tees.   Held, 
that  an  order 
of  revivor  and 
supplement 
obtained  by 
a  Defendant, 
with  the  con- 
sent of  the 
Plaintiff,  was 
not  inr^ular. 


NOBLE  V.  STOW.    (No.  2.) 

rilHIS  suit  was  instituted  by  Frederick  Noble  and 
•*•  Emily  his  wife  to  recover  a  share  in  money  to 
which  Mrs.  Noble  was  entitled,  and  a  decree  was  ob- 
tained on  the  23rd  of  July,  1859(a).  The  decree  directed 
the  share  of  Mrs.  Noble  to  be  settled  on  her  and  her  chil- 
dren, to  the  exclusion  of  her  husband,  and  it  directed 
a  settlement  to  be  executed.  The  settlement  was  ac- 
cordingly executed  in  November,  1861,  and  thereby 
Mrs.  Noble's  share  was  vested  in  two  trustees,  Mayhew 
and  Bloxam,  The  suit  became  defective  subsequent  to 
the  decree,  by  reason  not  only  of  this  settlement,  but  by 
the  death  of  a  Defendant,  Mary  Ann  Noble, 

An  order  was  made  on  the  6th  of  December,  1861, 
under  the  15  &  16  Vict.  c.  86,  s.  52,  on  the  application 
of  James  Alexander  Noble  (a  Defendant),  that  the  suit 
and  proceedings  should  stand  revived,  as  regards  the 
interest  of  Mary  Ann  Nqble,  and  be  in  the  same  plight 
and  condition  that  the  same  were  in  at  the  time  of  the 
abatement,  and  that  the  decree  of  the  23rd  July,  1859, 
the  order  of  the  15th  January,  1861,  and  the  order  of 
even  date  herewith,  be  carried  on  and  prosecuted  as 
between  the  Defendant  James  A.  Noble  as  Plaintiff, 
and  the  Plaintiffs  Frederick  Noble  and  Emily  Boughton 
his  wife,  with  the  other  original  Defendants,  and  Sidney 
Mayhew  and  George  Frederick  Bloxam  as  Defendants, 
in  like  qianner  as  if  they  had  been  originally  parties  to 
this  suit  in  respect  of  their  interest  under  the  settlement 
of  the  30th  November,  1861. 

Upon  the  hearing  on  further  consideration  on  the  same 

day,  all  parties,  including  Messrs.  Mayhew  and  Bloxam, 

appeared 
(a)  See  29  Qeov.  409. 
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appeared  by  counsel.  Messrs.  May  hew  and  Bloxam  1862. 
however  were  never  informed  that  any  application  was 
to  be  made  to  revive  the  suit  But  upon  ascertaining 
that  such  an  order  had  been  drawn  up,  they  gave  notice 
of  the  present  motion,  asking  that  the  order  made  to 
revive  the  suit  might  be  discharged,  or  otherwise,  that, 
notwithstanding  the  order,  Messrs.  Mayhew  and  Bloxam 
might  have  the  conduct  of  the  cause  until  further 
order,  and  that  James  A,  Noble  might  pay  the  costs. 

Mr.  Souihgate  in  support  of  the  motion. 

"  After  a  decree,  a  Defendant  may  file  a  bill  of  revivor 
if  the  PlaintiiTs,  or  those  standing  in  their  rights  neglect 
to  do  so ;"  Mitfordia).  In  Phillips  v.  Clarkib),  a  De- 
fendant became  insolvent  after  decree,  and  bis  assignee 
filed  a  supplemental  bill,  the  PlaintiiT  afterwards  filed  a 
supplemental  bill  against  the  assignee.  It  was  held 
that  the  latter  was  regular,  the  Vice-Chancellor  saying, 
**  that  the  assignee  should  have  applied  to  the  Plaintiff 
before  he  instituted  his  [supplemental  bill],  and  that  he 
had  brought  the  evil  on  himself  by  omitting  to  do  so." 
Here  the  trustees  stand  in  the  place  of  the  Plaintiffs, 
and  they  were  the  proper  persons  to  whom  such  notice 
should  have  been  given. 

But  this  is  a  case  of  revivor  and  supplement,  and, 
without  any  application  to  the  trustees,  a  Defendant  has 
obtained  an  order  which  gives  him  the  conduct  of  the  suit 
as  Plaintiff.  This  cannot  be  regular,  for  if  he  and  every 
Defendant  has  a  right  to  obtain  such  an  order,  a  multi- 
plicity of  the  same  orders  and  proceedings  might  be  the 
consequence. 

The  trustees,  in  whom  the  interest  of  the  Plaintiffs  is 

now 
(a)  Page  74  (4M  edit.)  (b)  7  Swan.  231. 
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1862.  now  vestedi  are  the  proper  persons  to  conduct  and  carry 
on  the  suit,  and  application  ought  to  have  been  made  to 
them. 

Mr.  Selwyn  and  Mr.  W.  Pearson^  contrcL.  This  order 
was  made  with  the  knowledge  of  the  PlaintiflTs  and  with 
their  consent  \  it  is,  therefore,  perfectly  regular.  The 
PlaintiflTs  having  taken  no  steps  to  revive,  the  Defendant 
James  Alexander  Noble  had  a  perfect  right  to  do  so. 
He  has  a  substantial  interest  in  the  suit  and  was  a  more 
proper  person  to  revive  it  than  trustees  having  no  bene- 
ficial interest. 

Mr.  Southgate  in  reply. 

Gordon  v.  Bertram  (a) ;  Lee  v.  Lee  (i) ;  Devaynes 
v.  Morris  (c) ;  Whitehear  v.  Hughes  {d) ;  Hortoood  v, 
Schmedes  {e) ;  Iledesdale{f),  were  cited. 

• 

The  Master  of  the  Rolls.  I  have  no  doubt,  that 
according  to  the  old  practice  the  Defendant  ought  to 
have  given  notice  to  the  PlaintiflTs,  but  the  question  here 
is,  whether  the  Defendant  was  entitled  to  obtain  the 
order  without  giving  notice  to  the  PlaintiflTs,  ''  or  those 
standing  in  their  rights"  (^).  Here  notice  has  been 
given  to  the  PlaintiflT,  but  all  his  interest  had  passed  to 
the  trustees. 


The  Mastbr  of  the  Rolls. 

Jan.  18.  On  further    consideration  of  this  case,  and   after 

examining  such  of  the  authorities  as  there  are  on  the 

subject,  I  think  I  cannot  set  aside  the  order  to  revive  of 

the  6th  of  December,  1861. 

Notwithstanding 

(a)  1  Mer.  154.  {d)  1  Dickent,  283. 

(6)  4  De  G.,  M.  ^  G.  219;  {e)  12  Fes.  311. 

10  Hare,  Am.  IxxiL  (J)  Page$  79,  95  (4th  edit.) 

(r)  1  %/.  4  Cr.  213.  {g)  Redes.  79. 
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Notwithstanding  the  assignment  of  the  share  belong-  1863» 
ing  to  Mrs.  Noble  to  trustees^  in  trust  for  the  separate 
use  of  herself  and  children,  her  husband  still  remained  a 
necessary  party  to  the  suit,  and  I  am  not  prepared  to 
say  that  a  supplemental  order  obtained  by  him  to  ^  ^'^ 
carry  on  the  suit  against  the  trustees,  as  parties  added 
to  it,  would  have  been  irregular,  or  could  have  been  set 
aside,  and  if  so,  the  order  obtained  by  the  Defendant 
James  A,  Noble  is  not  irregular,  for  the  absence  of  notice 
to  the  Plaintiff,  because  not  only  such  notice  was  given, 
but  the  Plaintiff  appeared  and  consented  to  the  order. 
I  am  strongly  of  opinion  that  the  trustees  were  the 
proper  persons  to  revive  the  suit  and  carry  on  the  pro- 
ceedings, as  in  truth  all  the  beneficial  interest  of  the 
Plaintiff,  Mr.  Noble,  was  then  vested  in  them,  but,  in 
order  to  discharge  this  order,  I  must  come  to  the  con- 
clusion that  it  would  have  been  irregular  in  Frederick 
Noble  and  Emily  his  wife  to  have  obtained  such  an 
order,  and  I  cannot  arrive  at  that  conclusion. 

I  should  certainly  hold,  that  after  decree,  a  Defendant 
cannot  obtain  an  order  to  revive,  except  on  notice  to 
and  the  neglect  of  the  Plaintiff  to  do  so,  or  unless 
with  the  consent  of  the  Plaintiff.  On  Saturday  I  was 
under  the  impression  that  this  was  that  case;  but  on  « 

further  consideration,  I  am  satisfied  that  it  would  be 
going  too  far  so  to  determine,  and  though  I  think 
that  it  would  have  been  more  proper  that  the  trustees 
should  have  revived  and  prosecuted  the  suit,  I  cannot 
say  that  the  Defendant  James  A.  Noble,  with  the  con- 
sent of  the  Plaintiffs,  could  not  do  so. 

So  considering  it,  I  shall  not  disturb  the  order  or 
make  any  order  in  accordance  with  the  latter  branch  of 
the  notice  of  motion ;  but  for  the  reasons  I  have  stated, 
I  shall  give  no  costs,  and,  therefore,  I  shall  make  no 
order  on  this  motion. 
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Jan,  21. 


HOWARTH  V.  ROTHWELL. 


Life  annuity     ^T^HE  te8tator>  by  his  will  dated  in  1854,  directed  his 
b^"*lU^  executore  to  pay  his  testamentary  and  funeral 

payable  out  of  expenses  and  the  ground  rents  for  bis  leaseholds,  kc, 
the  atat!^  ^  ^^'*  **  ^"^  ^'^^  ^^^  further  sum  of  an  annuity  of  20/.  per 
annum,  the  first  payment  to  be  made  in  twelre  months 
and  one  day  from  his  decease,  which  payments  they  his 
executors  shall  be  enabled  to  pay  and  perform  out  of  the 
rent,  receipts  or  disposal  by  valuation  or  auction  sale  of 
my  property  as  I  shall  hereinafter  direct."  He  then 
gave  his  wife  Alice  the  whole  of  his  household  furniture, 
&c.,  and  proceeded  thus : — **  and  I  further  give,  bequeath 
and  will  to  my  wife  AUce  an  annuity  of  20/.  per  year 
during  the  term  of  her  natural  life,  which  shall  be  paid 
to  her  by  my  executors  as  above  directed,  and  secured 
to  and  for  her  out  of  the  leasehold  messuages  built  upon 
the  site  of  the  old  grammar  school  situate  in  School 
Lane,  in  Rochdale  aforesaid.  Secondly,  I  will,  give 
and  bequeath  unto  my  children  the  remainder,  rest  and 
residue  of  all  my  estate  I  die  possessed  of,"  &c.,  &c.,  kc. 

He  afterwards  said,  **  it  is  my  will  that  none  of  my 
leasehold  property  shall  be  disposed  of  but  as  I  shall 
direct,  viz.,  I  wish  the  rents  and  revenues,  deducting 
interest  of  money  for  mortgage,  club,  ground  rents,  &c., 
&c.,  to  be  paid  by  my  executors,  the  residue  of  the 
annual  receipts  to  be  paid  to  my  legatees,  as  directed, 
for  the  term  of  five  years  from  my  death,  and  in  that 
time,  I  hope  that  some  of  my  family  may  be  able, 
individually  or  jointly,  to  purchase  among  them  the 
various  lots  and  pay  to  my  executors  the  others  share 
thereof.    And  if  any  of  my  family  be  so  prepared,  I 

hereby 
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hei'eby  authorize  my  executors  to  sell  to  them  my  lease- 
holds at  a  fair  valuation,  so  as  to  do  justice  to  all  sides; 
but  should  node  of  my  Aimily  at  that  time  (viz.  five 
years)  be  inclined  or  prepared  to  purchase  as  before 
stated,  I  will  and  direct  that  the  whole  shall  be  sold  by 
public  auctiod,  and  the  mortgage  paid  off,  and  the 
property  mortgaged  to  the  club,  if  hot  run  out,  shall  be 
sold  subject  to  the  balance  due  to  the  club,  and  also,  as 
it  is  the  property  on  which  20/.  annuity  is  secured,  to 
be  sold  subject  thereto;  at  this  time  the  investments 
I  recommend  can  be  duly  completed  as  I  hkve  before 
directed/' 
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The  testator  died  shortly  after  the  date  of  his  will. 

In  1860,  the  executors  sold  the  leasehold  property  in 
School  Lane  free  from  the  annuity  for  450/.,  and  after 
paying  the  debts,  the  residuary  estate  amounted  to  202/. 
only. 

The  widow  having  received  no  payment,  instituted  this 
suit,  submitting  that  her  annuity  was  payable  out  of  the 
corptts  as  well  as  income  of  the  testator^s  personal  and 
leasehold  property. 

She  further  charged,  that  the  annuity  wa!t,  by  the 
will,  charged  upon  the  leaseholds  in  School  Lane,  as  a 
demonstrative  legacy,  and  that  the  funeral  and  testa- 
mentary expetises  and  debts  of  the  said  testsrtor  ought 
to  h&ve  been  paid  out  of  his  other  property,  so  as  to 
leave  the  leaseholds  in  School  Lane  free  for  the  Satis- 
faction of  the  said  annuity. 


Mr.  Kay,  for  the  widow,  argued  that  her  annuity  was 
a  charge  not  only  on  the  income  but  on  the  corpus  of 
the  property,  that  the  residue  given  to  the  children  con- 
sisted 
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sisted  of  that  only  which  remained  after  satisfaction  of 
the  annuity  previously  bequeathed  to  the  widow.  That 
the  special  terms  of  this  will  shewed  that  the  corpus  of 
RoTHWELL.  the  estate  was  charged  with  the  payment  of  the  annuity, 
and  the  income  being  insufficient  the  Plaintiff  was 
entitled  to  the  capital ;  Hodge  v.  ILewin  (a);  Swallow  v. 
Swallow  (b).  He  also  argued  that  the  bequest  was 
demonstrative.     He  cited  Croly  v.  Weld  (c). 

Mr.  W.  Forster  argued  that  the  children  were  as 
much  the  objects  of  the  bounty  of  the  testator  as  the 
widow,  and  that  she  must  equally  suffer  upon  a 
deficiency  of  assets.  That  the  intention  was,  that  the 
annuity  should  be  paid  out  of  income  only,  and  that 
the  sale  of  the  leaseholds  should  be  made  ^*  subject 
thereto,**     He  cited  Stelfox  v.  Sugden  (d). 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  this  annuity  is  a  charge  upon 
the  corpus,  and  that  there  is  a  clear  indication  of  inten- 
tion to  charge  the  annuity  upon  the  estate.  The  first 
payment  of  the  annuity  was  to  be  made  in  twelve 
months  and  one  day  from  the  decease  of  the  testator, 
"  out  of  the  rents,  receipts  or  disposal  by  valuation  or 
auction  sale  of  my  property,"  clearly  contemplating  the 
necessity  of  the  payment  being  made  by  a  sale  of  the 
leasehold  property,  which  he  aflerwards  directed  to  take 
place  five  years  after  his  decease,  when  he  seems  to 
have  assumed  that  the  executors  would  reimburse  them- 
selves what  they  had  paid  in  respect  of  the  annuity. 
The  will  also  directs  the  annuity  to  be  secured  to  his 
widow  "  out  of  the  leasehold  messuages,"  &c.  in  School 

Lane. 

(a)  1  Beav.  431.  (c)  3  De  G.,  M.  ^  G.  993. 

(6)  1  John,  234.  {d)  1  John.  234. 


CASES  IN  CHANCERY. 

Lane.  That  of  itself  would  have  been  sufficient  to  shew 
that  the  annuity  was  not  to  depend  upon  the  rents 
merely^  and^  therefore,  the  residue  given  to  the  children 
could  only  mean  that  which  remained  after  providing 
for  the  annuity  previously  given  to  the  widow. 

I  am  therefore  of  opinion  that  the  Plaintiff  is  entitled 
to  be  paid  her  annuity  out  of  the  corpus. 


Note. — ^The  following  are  some  of  the  cases  which  may  he  referred 
to  relating  to  the  payment  of  life  annuities  out  of  corpus. 

Annuity  held  payable  out  of  cor/>us : — Attorney-General  v.  Poulden, 

3  Hare,  555  ;  Byam  v.  Sutton,  19  Beav.  556 ;  CrolyY.  Weld,  3  De  G., 
M.  Sf  G.  993 ;  Haynes  ▼.  Eaynes,  3  Be  G.,  M.  Sf  G.  590 ;  Hkh- 
man  ▼.  UpsuU,  2  Giff.  124;  Howarth  ▼.  Rothwell,  10  W.  R,  263; 
Ingleman  v.  Worthington,  1  Jur.,  N.  S.  1062 ;   Laxonby  v,  RawMon, 

4  De  G.,  M.  4-  G.  556 ;  Lambert  v.  Turner,  F.-C.  K.,  7th  Nov,  1862 ; 
MiUs  ▼.  Drewitt,  20  Beav-  632 ;  Miner  v.  Baldwin,  1  Sm.  Sf  G.  522 ; 
Phiilips  V.  Gutteridge,  L.  C,  Nov.  1862;  Pircrrf  v.  MUchell,  14 
£ffl».  103;  Play  fair  ▼.  Cooper,  17  Bcow.  187 ;  Stamper  v.  Pickering, 
9  Sim.  176;  Ta^/or  ▼.  Emerton,  4  Dr».  *  ITar.  117;  Torre  ▼. 
firoirn«,  5  /f.  o/L.  C<u.  555 ;  Wright  ▼.  Cullender,  2  De  G.,  Af.  4* 
G.  652;  Wilkinson,  Ex  parte,  ^  DeG.Sf  Sm.  633;  Wroughton  v. 
Colquhoun,  1  De  Gex  4r  Sm.  36 ;  and  see  Perkins  ▼.  CooAre,  8  Jurist 
(NS.)l\50. 

Annuity  held  payable  out  of  income  '.—•^Addecott  ▼.  Addecott,  29 
Beav.  460;  Baker  ▼.  Ba/:er,  6  H.  e^  L.  Cm.  616,  reversing  M.  R. ; 
Earle  ▼.  Bellingham  (No.  I),  24  Beav.  445 ;  For6ef  ▼.  Richardson, 
1 1  Hare,  354 ;  Foster  v.  Smi/A,  1  PhU.  629;  S.  C,  2  Y.  ^  C  (C.  C.) 
193 ;  Hindu  ▼.  Toy/or,  20  Beav.  109 ;  Miller  v.  HuddUstone,  3  JHoc. 
4-  G.  513;  Phillipps  v.  Phillipps,  8  Beav.  193;  5<e^ojr  v.  6*Hg<^,  1 
John.  234. 
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1862. 


Fth.  26,  28. 

A  testator  au- 
thorized his 
executor  to 
advance  any 
part,  "not ex- 
ceeding one- 
hair  of  the 
presumptive 
share"  of  his 
children, 
towards  their 
maintenance 
and  advance- 
ment.   The 
estate  being 
very  small, 
the  executor 
advanced  more 
than  the 
whole.    The 
estate  being 
insufficient  to 
repay  the 
amount  to  the 
executor,  the 
Conrt,  in  a 
suit  by  a  child 
for  adminis- 
tration, gave 
priority  to  the 
costs  of  suit, 
but  gave  the 
surplus  to  the 
executor  in 
part  payment 
of  his  ad- 
vances. 


ROBISON  V.  KILLEY. 

rpHE  testator^  John  Robison,  gave  bis  real  and  per- 
"^  sonal  estate  to  Frederick  Robiion,  upon  trust  to 
apply  the  rents,  issues  and  profits,  for  and  towards  the 
education,  maintenance  and  support  of  his  children  until 
twenty-one ;  and  upon  any  child  attaining  twenty-one, 
to  sell  and  diride  the  produce  between  them,  with 
certain  gifts  over  in  case  of  their  death  under  twenty- 
one.  The  will  provided,  that  it  should  be  lawful  for  his 
trustee  *'to  advance  any  part,  not  exceeding  one-half, 
of  the  presumptive  share  or  shares  of*  any  ofhis  children 
in  or  towards  his  or  her  maintenance  or  advancement 
in  the  world,  in  such  manner  as  the  trustees  should 
think  fit 

The  testator  died  in  1843,  leaving  two  children,  viz., 
the  Plaintiff  Catherine,  who  was  born  in  1841,  and 
John,  who  was  born  in  1843.  The  testator's  executor, 
Frederick  Robison,  died  in  1860,  and  the  Defendant 
Killey  was  his  executor.  Frederick  Robison  had  made 
payments,  in  respect  of  the  maintenance  and  education 
of  the  Plaintiff  Catherine  Robison,  amounting  altogether 
to  828/.,  which  exceeded,  by  671/.,  the  one-half  of  her 
presumptive  share  in  the  residuary  estate  of  the  testator. 
He  had  also  made  like  over  payments  for  the  main- 
tenance and  education  of  John  Robison. to  the  extent 
of  80/. 


This  suit  was  instituted  in  1860  by  Catherine  Robison 
against  Killey,  stating  that  the  Defendant  justified  the 
over  payments,  on  the  ground  that  neither  the  Plaintiff 

nor 
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nor  the  brother  had  any  other  property,  and  that  the 
income  oF  the  testator's  estate  was  wholly  insufficient 
for  their  maintenance^  The  bill  prayed  for  the  adminis^ 
tration  of  the  estate,  and  that  an  account  might  be  taken 
of  the  moneys  properly  advanced  for  the  maintenance 
and  education  of  the  Plaintiff  and  her  brother,  and  that 
the  balance  might  be  secured  for  their  benefit. 

By  the  decree,  the  usual  accounts  were  directed*  The 
Chief  Clerk  found  the  circumstances  as  to  the  excess  of 
payments  for  maintenance,  and  reserved,  for  the  con«> 
sideration  of  the  Court,  the  question  whether  the  two 
sums  of  6712.  and  80Z.  (which  he  disallowed)  ought  to  be 
allowed  to  the  estate  of  Frederick  RobUon,  He  found 
a  balance  of  313/.  due  from  the  estate  of  Frederick 
Mobisan,  which,  with  two  sums  of  106/.  and  156/.  paid 
into  Court  by  the  Defendant  without  prejudice,  formed 
the  whole  residuary  estate  of  the  testator. 

Mr.  W.  F.  Robinson  for  the  Plaintiff. 

Mr.  Griffith  for  the  Defendant. 


The  Master  of  the  Rolls. 

It  has  frequently  happened  that  this  Court  has  con-  ^«*-  28. 
sidered  it  necessary  that  the  capital  of  infants  should  be 
applied  for  their  maintenance,  where  there  has  been  no 
other  means  for  their  support.  But  this  case  is  peculiar, 
for  the  testator  expressly  limits  the  amount  to  one-half 
of  the  presumptive  share  of  his  children,  and  the  trustee 
has  gone  beyond  it  without  asking  any  sanction  from 
the  Court,  and  his  representative  now  asks  to  be  allowed 
in  the  first  place  the  whole  amount  thus  expended  in 

the 
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1862.  the  maintenance  of  the  infants.  I  am  of  opinion  that  I 
cannot  do  more  than  allow  to  the  estate  of  Frederick 
Rohison  all  the  money  that  may  remain  after  payment 
of  the  cost  of  this  suit  Lord  Coitenham  held,  that 
where  payments  were  made  by  executors  and  trustees, 
which  were  not  strictly  authorized,  without  the  sanction 
of  the  Court,  the  expense  of  afterwards  obtaining  that 
sanction  must  fall  on  the  executor  or  trustee.  Here,  if 
I  were  to  allow  the  amount  simplicUer  out  of  the  fund 
in  Court,  I  should  have  the  representative  of  the  exe- 
cutor who  has  paid  these  sums  saying,  ''  I  am  a  mere 
trustee,  and  must  have  my  costs  of  suit"  I  should 
find  it  difficult  to  answer  his  claim  in  the  negative,  and 
if  I  did,  I  should  be  allowing  an  executor  to  retain 
money  improperly  expended,  and  make  the  Plaintiff 
pay  the  costs  of  the  executor  obtaining  the  Court's  sub- 
sequent sanction  to  it 

It  is  obvious  I  could  not  do  this.  All  the  costs  of 
suit  must  be  paid  in  the  first  instance,  and  if  there 
should  remain  any  balance,  it  may  be  paid  to  the  re- 
presentative of  the  executor,  but  further  than  this  I 
cannot  go. 
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FURBER  V.  FURBER. 

Feb,  20. 
rilHE  testator  gave  his  real  and  personal  estate  to  bis  A  devisee, 
•*•     wife  for  life,  and  after  her  decease,  he,  amongst  DefwidanCby 

other  devises,  eave  and  bequeathed  to  his  son,  Thomas  ^^f  answer 
_,     ,  ,   ,  .     ,    .        ,  .    ?  o  .',,     said  that  he 

rurber  and  bis  heirs,  his  house,  &c.,  at  the  Oailands,  had  never 

he  nevertheless  paying  the  sum  of  120/.,  part  of  a  mort-  c|«J™«^'l>e 

gage  debt  secured  on  the  whole  of  the  testator's  real  always  dts- 

estate.    He  also  bequeathed  to  him  a  share  of  his  per-  aid  diwlaim 

sonal  estate.  iti  and  he 

offered  to  be 
dismissed  with 

The  testator  died  in  1844,  and  bis  wife  having  died  in  <»**■•    *^f  ^ 

.   .      was  brought 
1867,  the  suit  was  instituted  in  1861  for  the  admmis-  to  the  hearing. 

tration  of  the  real  and  personal  estate  of  the  testetor.       ww'^ncrt  eL**^ 

titled  to  his 
Thomas  Furber,  who  was  made  a  Defendant,  put  in 
an  answer  and  disclaimer  in  the  following  terms : — **  I 
have  never  accepted  or  claimed  the  benefit  of  the  gift 
and  bequest  or  devise  made  to  me  in  the  will  of  John 
Furber,  or  the  portion  bequeathed  to  me  by  such  will  of 
the  testator's  personal  property  or  the  proceeds  thereof, 
and  I  have  always  disclaimed,  and  do  hereby  disclaim 
and  renounce  the  said  gift  and  bequest  or  devise,  and 
the  said  portion  of  personalty,  and  every  estate,  interest 
and  property  which  could  or  might  pass  to  me  under  or 
by  virtue  of  the  said  will.  And  I  say,  that. I  was  not 
applied  to  by  the  PlaintiiT,  before  he  instituted  the  suit, 
to  disclaim  all  right  and  interest  under  the  testator's 
will,  and  that  had  I  been  so  applied  to,  I  should  have  so 
disclaimed.  I  am  willing  that  the  PlaintiflP's  bill  be  at 
once  dismissed  against  me,  upon  payment  of  my  costs  up 
to  this  time,  and  to  consent  to  any  order  which  the 
Plaintiff  may  apply  for  for  that  purpose." 

Mr. 
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Mr.  Charles  Wood,  for  the  PiaintifT,  aigued  that  the 
disclaiming  Defendant  was  not  entitled  to  costs;  that  he 
ought  by  his  disclaimer  to  have  offered  to  have  the  bill 
dismissed  without  costs.    He  cited  Davis  v.  Whitmore{a), 

Mr.  Charles  Hall  for  Thomas  Furher  the  disclaiming 
Defendant.  A  devisee  takes  no  interest  in  the  devised 
estate  until  he  has  accepted  it,  or  done  some  act  equi- 
valent to  an  acceptance.  This  Defendant  has  never 
made  any  claim,  and  has  always  disclaimed ;  he  ought, 
therefore,  to  have  been  dismissed  with  costs  and  not 
brought  to  the  hearing.  He  has  brought  himself  withia 
the  authoritieSi  and  is  entitled  to  be  paid  his  costs; 
Talbot  V.  Kemshead(a);  Ford  v.  The  Earl  of  Chester- 
field {b). 

Mr,  Horsay  for  the  executor. 

Mr.  Bagshawe  and  Mr.  J.  J,  Jervis  for  other  De- 
fendants. 

The  Master  of  the  Rolls. 

I  think  the  Defendant  is  not  entitled  to  costs.    I 

make  a  distinction  between  a  Defendant  entitled  and 

claiming.     If  he  is  neither  entitled  nor  claims,  a  Plaintiff 

is  not  justified  in  making  him  a  party,  and  at  the  hearing 

be  may  say :  "  I  have  not  and  never  had  any  right,  and 

have  never  made  any  claim/'    Here  it  is  true  that  the 

Defendant  has  never  claimed,  but  an  interest  is  cast  on 

him  by  the  will,  and  though  a  legatee  has  no  interest 

unless  he  claims,  yet  if  it  appear  upon  the  will  that  an 

interest  is  given  to  him,  it  must  prima  facie  be  assumed 

that  he  has  and  claims  an  interest,  and  when  he  has 

been 

(fl)  28  Beav.  617.  (c)  16  Bern,  516. 

(6)  4  Kay  ^  J.  93. 
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FURBBR 


been  made  a  partyi  it  is  bis  business  to  say  to   the        1862. 
Plaintiff  at  once,  ''do  not  pat  me  to  the  expense  of 
answering!  for  I  disclaim,  and  I  will  execute,  at  yoar 
expense,  any  document  to  make  it  evident."  Furbbe. 

The  bill  must  b^  dismissed  a,gaiQst  Thoma$  Furber 
without  costs. 


ESSEX  V.  CLEMENT,  1861. 

Nov.  22,  23. 
rilHE  testator,  by  his  will  dated  in  1803,  bequeathed  ^  testator  be- 

his  residuary  personal  estate  to  his  executors,  in  queathed  his 

trust  to  convert  and  invest  'Mn  the  public  funds  of  widow  for  life, 

government,*'  and  pay  the  dividends  to  his  wife  for  her  J'ith  remainder 

life,  and  he  then  proceeded  in  the  following  words : —      and  nieces 

•  ,     •*     living  at  her 
"  And  from  and  after  the  decease  of  her  my  said  wife,  decease,  and 

then  upon  trust  to  sell  out  the  whole  of  the  principal  Jhe?"diU*^en 

sum  so  to  be  funded  as  aforesaid,  and  pay,  apply  and  for  any  who 

divide  the  same  amongst  all  and  every  the  children  of  her  life.  ^But 

my  brother  Francis  Shaw,  my  brother  John  Shaw  and  ifany  of  the 

my  said  sister  Isabella  (the  wife  of  the  vSaid  George  ni^es  should 

Fmmerson),  which  may  be  living  at  the  time  of  my  ^J?  j°  the  life 

wife's  decease,  in  equal  shares  and  proportions,  share  without  haying 

and  share  alike.  ^XSJlng." 

**  T^       .  1    1  If  1         .#..!«  1  1*®  directed  his 

"Provided  nevertheless,  that  if  it  shall  so  happen,  share  to  go 

that  any  of  the  children  of  my  said  brothers  and  sisters  *?  ^^®  ^^^\ 
^  ^  •'    ^  ^  ^  vivors  of  the 

should  die  before  my  wife,  leaving  a  child  or  children  nephews  and 

him,  her  or  them  surviving,  then  and  in  such  case  it  ng^J^ew  died 

is  my  will  and  mind,  and  I  hereby  order  and  direct,  without  chil- 

that  the  share  of  the  parent  or  parents  so  dying  shall  ufe  of  the 

go  and  be  paid  to  his,  her  or  their  child  or  children,  and  ^^©J^;   /^f^* 
^  *^  that  his  share 

such  did  not  go  to 
the  survivors 
at  his  death,  but  the  survivors  at  the  death  of  the  widow. 


626  CASES  IN  CHANCERY. 

1861.  ^^^^  ^^''^  ^^  children  of  him,  her  or  them,  so  dyingi 
shall  take  such  share  and  proportion,  as  his,  her  or 
their  deceased  parent  or  parents  would  have  taken  had 
he,  she  or  they  outlived  my  said  wife. 

*'  But  if  it  shall  happen  that  any  of  the  children  of 
them  my  said  brothers  and  sister  shall  die  in  the 
lifetime  of  my  said  wife,  without  having  any  child  or 
children  then  living,  that  then  and  in  such  case  the 
share  or  shares  which  he,  she  or  they  so  dying  would 
have  been  entitled  unto,  had  he,  she  or  they  survived  my 
said  wife,  shall  be  considered  to  be  lapsed,  and  shall  go 
and  belong  to  the  survivor  or  survivors  of  them  the  said 
children  of  my  said  brothers  and  sisters,  share  and 
share  alike." 

The  testator  died  shortly  afterwards,  and  his  widow 
died  in  May,  1859. 

Thomas,  one  of  the  class  of  nephews,  died  in  the  life 
of  the  tenant  for  life  without  issue,  and  the  question 
was,  whether  the  children  of  the  testator's  brothers  and 
sister,  who  survived  Thomas,  but  died  in  the  life  of  the 
testator's  widow  without  leaving  any  child  who  survived 
the  testator's  wife,  participated  in  the  share  of  Thomas, 
which  went  over. 

Mr.  FolUu  and  Mr.  T.  H.  Terrell,  contended  that 
the  share  of  Thomas  went  over  to  all  the  children  of 
Francis,  John  and  Isabella  who  survived  him.  They 
cited  Davidson  v.  Dallas  [a);  Leeming  v.  SherraU{b); 
Milsom  V.  Awdry  (c). 

Mr.  Selwyn  and   Mr.   Stiff e  Everitt,  contra.     No 

class 

(fl)  14  Ves.  576.  (c)  5  Ves,  465. 

(6)  2  Hure,\i. 


Essex 

V. 
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class  is  constituted  antil  the  death  of  the  tenant  for  life, 

and  that  class  consists  of  the  children  of  Francis^  John 

and  Isabella  then  living,  and  the  children  then  living  of 

such  children  as  may  be  then  dead;  Le  Jeune  \.  Le     Clbmeht. 

JeuM  (a) ;  Eyre  v.  Marsden  (b) ;  Ashling  v.  Knowks  (c). 

Mr.  Jolliffe  and  Mr.  Westlahe  for  other  parties. 

Mr.  Follett  in  reply.  The  words  of  gift  are  distinct, 
''  shall  go  and  belong  to  the  survivor  or  survivors  of 
them  the  said  children  of  my  said  brothers  and  sisters.** 


The  M AST£B  of  the  Rolls. 

The  only  question  arising  on  the  construction  of  tliis 
will  relates  to  the  accrued  share  of  Thomas^  and  is 
whether  it  goes  solely  to  the  children  of  the  brothers 
and  sisters  of  the  testator  who  survived  the  widow,  or 
whether  the  class  to  take  includes  the  children  who 
survived  Thomas^  but  died  without  children  in  the  life- 
time of  the  tenant  for  life.  If  it  includes  the  latter  it  is 
clear  that  there  is  a  separate  intention  manifested  at  the 
beginning  and  at  the  end  of  this  clause  of  the  will.  But 
I  am  of  opinion  that  the  testator  at  the  latter  end  of  the 
clause  intended  to  refer  to  what  he  had  done  in  the 
former  part,  and  to  the  period  at  which  the  fund  was  to 
be  divided.  He  says  *' provided  nevertheless,*'  &c.; 
''but  if  it  shall  happen,"  &c.  I  consider  this  means 
that  the  share  should  fall  into  the  same  fund,  and  be 
divided  in  the  manner  before  mentioned,  between  the 
children  of  the  brothers  and  sister  who  survived  the 
testator*s  wife. 

I  cannot 

(o)  2  Ktm,  701.  (c)  3  Drew.  593. 

(6)  2  Keen,  571. 

VOL.  XXX — IV.  M  M 


CASES  IN  CHANCERY. 

I  cannot  disdngoish  this  case  from  Le  Jamt  ▼•  Le 
JewnB^  which  seems  the  same  case,  so  &r  as  words  are 
concerned,  and  there  Lord  Laangdak  was  of  opinion  that 
it  was  the  intention  of  the  testator  to  make  one  fond, 
to  be  divided  in  the  same  manner.  I  will  make  a 
declaration  io  that  effect 


DlCBBC 

Dedaie,  that  none  of  tlie  children  of  tbe  two  biotben  Frmmeu 
and  Johm^  and  of  lib  nrter  habelim^  «bo  died  in  die  life  of  the  tes- 
tator's wife  /.  S.y  without  leaving  any  child  or  diildren  who  sorrired 
the  testator's  wife,  took  any  share  in  the  testator's  residoaiy  < 
lUg.  Lib.  1861,  A.  pL  2299. 


Dee.  21. 


In  re  THE  RISCA  COAL  AND  IRON 
COMPANY  (a). 


In  winding  ap  rilHE  Risca  coal  and  ircm  mines  were  purchased  on 
S^lS"i*  the  I8th  of  March,  1854,  of  John  RttMsM,  by  a 

^thrt^ib  ^°"*P*°y»  ^^^  101,000/.  The  sum  of  66,0001.  was  paid 
the  opposition  on  account  of  the  purchase-money,  but  this  included  a 
Md'^^hi*'*"  •""  ®f  10,000/,  which  •/.  Rn8$eU  expended  for  100 
jurisdiction,  shares,  which  he  divided  between  his  son  and  five 
JoinTsuKsk      daughters.    The  remaining  sum  of  36,000/.  on  account 

Companies       of  the  purchase-monev  remained  unpaid. 
Acts,  to  direct  ^  j  -r 

a  compromise 

^^  ^i^"*  ^^^  colliery  was  worked  by  the  company  at  a  great 
companjr  to  he  loss ;  various  claims  were  also  made  against  the  com- 
eflfect  if  appa-  P*"*^  ^^  adjoining  owners,  and  on  23rd  March,  1861, 
rentlj  it  is  for  an  order  was  made  for  winding-up  the  company.  The 
the  greater       principal  shareholders  considered  that  they  were  justified 

number  of       Jq  claiming  against  •/.  Russell  an  abatement  from  the 

sharebolden.     ,    ,  JT  i  •  t  i  i  i 

balance  of  tbe  unpaid  purchase-money,  on  the  ground 

that  coal  had  been  worked  from  under  the  land  of  an 

adjoining 

(a)  £jr  rdatUme, 
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adjoining  owner.    A  negociation  was  accordingly  en«       1861. 

tered  into  between  the  official  liquidator  and  J.  Russell,      ^■*^^^' 

which  terminated  in  the  latter  agreeing  to  reduce  his    fg^  Risca 

claim  in  respect  of  the  unpaid  purchase-money  from      Coal  and 

Irom  Co* 
35,0002.  to  1 7,5002.,  which  was  to  be  a  charge  on  the 

mines,  and  bear  interest  from  the  1st  July,  1861,  at 

&L  per  cent,  per  annum.     It  was  also  further  arranged, 

that  the  company  should  release  the  son  and  husbands 

of  the  daughters  of  J.  Russell  from  all  liability  in  respect 

of  the  100  shares  whicb  had  been  divided  among  them, 

the  effect  of  which  would  be  to  relieve  them  from  two 

calls  of  50/.  and  75/.  per  share,  which  had  been  made 

on  the  contributories. 

This  compromise  was  objected  to  by  John  Randle 
Hockey,  a  son-in-law  of  J.  Russell  and  the  manager  of 
the  mine,  who,  besides  twenty  shares  allotted  to  him 
by  his  father  in  law,  was  a  further  holder  of  120  shares 
in  the  company. 

A  question,  therefore,  was  raised  whetherthe  proposed 
compromise  could  be  carried  into  effect 

By  the  19  &:  20  Vict.  c.  47,  s.  90,  it  is  enacted,  that 
^'the  official  liquidator  shall  bare  power,  with  the  sanc- 
tion of  the  Court"  (among  other  acts),  '^  to  refer  disputes 
to  arbitration  and  compromise  any  debts  or  claims." 

The  20  &  21  Vict.  c.  14,  s.  16,  enacts  as  follows  :— 
''  The  power  of  compromising  debts  and  claims,  given 
by  the  principal  act  to  the  liquidators  therein  mentioned, 
shall  be  deemed  to  extend  to  the  compromise  of  any 
calls  or  debts  due  from  any  contributory  or  alleged  con- 
tributory to  the  company,  on  the  receipt  of  a  smaller 
sum  in  lieu  of  a  greater,  or  upon  such  terms  as  may  be 

M  M  2  agreed 
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1861.       agreed  upon,  with  a  power  to  the  liquidators  to  take 

^•^^^      security  and  to  give  discharges  on  completion  of  such 

The  Risca    compromise,  subject  to  this  proviso : — that  no  such  com- 

Coal  and     promise  shall  be  made  by  any  official  liquidator,  except 

with  the  sanction  of  the  Court  and  after  giving  such 

notice  to  creditors,  and  subject  to  such  conditions  as  to 

obtaining  the  consent  of  creditors,  or  any  portion  of 

them,  as  the  Court  may  direct,"  &c. 

The  21  &  22  Vkt.  c.  60,  s.  19,  repealed  the  last  sec- 
tion,  and  in  lieu  thereof  enacted  as  follows: — ''The 
liquidators  shall  have  power  to  compromise  all  calls  and 
liabilities  to  calls,  debts,  and  liabilities  capable  of  re- 
sulting in  debts,  and  all  claims,"  &c.,  subsisting  or  ''  sup- 
posed to  subsist  between  the  company  and  any  contri- 
butory or  alleged  contributory,  or  any  other  debtor  or 
person  apprehending  liability  to  the  company,  upon  the 
receipt  of  such  sums,  payable  at  such  times  and  generally 
upon  such  terms  as  may  be  agreed  upon,  with  power  for 
the  liquidators  to  take  any  security  for  the  discharge 
of  such  debts  or  liabilities,  and  to  give  complete  dis- 
charges in  respect  of  all  or  any  such  calls,  debts  or 
subject  to  the  proviso,  that  where  an  order  has  been 
made  by  the  Court  for  winding-up  a  company  com- 
pulsorily,"  &c.,  ''no  such  compromise  shall  be  made, 
except  in  accordance  with  the  direction  of  the  Court, 
as  expressed  generally  in  any  order  made  by  the  Court, 
or  as  given  in  each  particular  case,  and  aflter  giving 
such  notice  to  creditors  or  any  portion  of  them  as  the 
Court  shall  direct." 

Mr.  Selwyn  and  Mr.  De  Oex,  for  the  Official  Liqui- 
dator. 

Mr.Roxburghf  Mr.  Lindley,  Mr.  Otoen  and  Mr.  JTtn^* 
don,  for  parties  approving  of  the  compromise. 

Mr. 
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Mr.  FoUeti  and   Mr.  Higgins^  for  Oeorge  Handle       1861. 
Hookey.      This  is  not  a  case  which  falls  within  the      ^■^^^-^-' 
powers  conferred  apon  the  official  liquidator.    The  pro-    THEVisci 
ceeding  is  in  the  nature  of  a  suit  for  the  specific  per-     Coal  and 
formance  of  an  agreement,  in  which  abatements  are 
claimed  for  rights  which  could  not  be  sold.     It  is  quite 
foreign  to  the  claims  of  creditors  and  the  calls  upon 
contributories.     It  was  never  the  intention  of  the  legis* 
lature  to  compel  the  shareholders  of  a  company  to 
submit,  without  their  consent  and  notice  to  creditors,  to 
a  claim  made  against  a  company.    The  present  com- 
promise is  far  from  being  beneficial  to  the  company,  and 
it  ought  not  to  be  enforced. 


TJie  Master  of  the  Rolls. 

There  are  two  questions  in  the  case :  one,  whether 
the  Court  has  jurisdiction  to  sanction  the  compromise ; 
and  the  other,  whether,  assuming  the  Court  to  have  such 
jurisdiction,  it  is  desirable  to  exercise  it.  The  19  &  20 
Vict.  c.  47,  s.  90,  gives  the  Court  the  power  to  make 
any  compromise  between  a  company  and  any  persons 
who  have  claims  on  that  company.  Mr.  RusseWs  de- 
mand on  the  company  is  a  debt  or  claim  on  the  com- 
pany, .and  consequently,  unless  there  is  something  in 
this  or  some  other  act  that  affects  the  power  given  by 
this  clause,  the  Court  clearly  has  power  to  sanction  a 
compromise,  if  it  should  think  it  proper  and  for  the 
benefit  of  the  company. 

The  only  objection  raised  to  the  jurisdiction  is,  that 
the  20  &  21  Vict.  c.  14,  s.  16,  extends  only  to  com- 
promises between  companies  and  persons  who  are  con- 
tributories to  companies;  but  that  is  repealed  by  the 
21  k  22  Vict.  c.  60,  s.  19,  which  gives  power  to  the 
Court  to  make  compromises  generally,  but  that  does  not 

supersede 
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1861.       supersede  the  former  clause  of  the  statute  of  19  &  20 
^*^^'''^      Vict.,  no  proviaions  of  which  clause  affect  the  power  of 
The^B^bca    compromise  between  the  company  and  any  other  pcr- 
CoAL  AND     sons  who  may  have  claims  on  the  company.     But  if 
there  was  anything  in  the  clause  which  did  affect  the 
power  of  compromise,  the  terms  of  this  provision  are 
sufficient  to  give  the  Court  the  power  to  enter  into  and 
sanction  any  species  of  compromise,  provided,  on  con- 
sideration of  the  terms,  the  Court  deems  it  expedient 
and  beneficial  to  the  parties. 

Is*it  then  desirable  to  exercise  tlie  power  in  the 
present  case?  It  has  been  argued  that  the  claim  of 
J,  Russell  might  be  greatly  reduced  upon  examining 
and  considering  all  the  facts ;  but  in  this  there  appears 
to  be  a  fallacy ;  he  sold  the  mine  for  value,  and  has  a 
lien  upon  it  for  35,000Z.  on  account  of  the  purchase- 
money.  Nothing  could  affect  that  right,  unless  proceed- 
ings were  instituted  to  set  aside  the  purchase.  The  sale 
also  was  made  near  seven  years  ago,  and  the  claim  for 
abatement  of  the  purchase,  by  reason  of  his  having 
worked  under  the  land  of  an  adjoining  owner,  must 
give  rise  to  further  litigation,  and  the  result  is  at  least 
doubtful.  The  object  of  all  these  cases  of  compromise 
is  to  put  an  end  to  litigation ;  if,  therefore,  you  examine 
a  person  hostilely,  to  ascertain  what  his  claims  are,  you 
either  shew  that  some  proceedings  ought  to  be  insti- 
tuted, or  you  fail  in  so  doing.  In  either  case  you  put 
an  end  to  the  probability  of  compromise,  from  the 
amount  of  irritation  produced. 

In  this  case  there  is  a  clear  debt  due  to  J,  RusseU ; 
he  consents  to  take  one-half  of  it,  on  condition  that  his 
son  and  son8*in-law  should  not  be  put  on  the  listof  con- 
tributories  to  the  mine,  in  respect  of  the  100  shares 
divided  amongst  them.     Considering,  therefore,  that  no 

litigation 
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litigation  is  more  expensive  than  that  which  is  instituted        1861. 
to  set  aside  a  sale  on  the  groand  of  fraud  and  conceal-      ^^■n^^^ 
ment  of  facts  known  only  to  the  vendor;  and  consider-     j^^  ^,1,^4 • 
ing  also,  that  no  such  case  has  been  brought  forward      9®*^  t?^ 
for  three  or  four  years  by  the  purchaser;  and  having 
regard  also  to  the  fact  that  it  puts  an  end  to  the  contest 
between  other  contributories,  and  enables  the  mine  to 
be  sold  at  once,  which  cannot  be  done  so  long  as  this 
lien  remains  a  charge  upon  it :  I  have  no  doubt  that  it 
is  for  the  interest  of  all  the  persons  interested  in  wind- 
ing-up this  concern,  and  in  making  the  mine  available, 
that  this  compromise  should  be  entered  into,  in  order 
that  the  value  of  the  mine  may  be  realised,  and  the 
money  divided  as  speedily  as  possible  among  those  who 
are  entitled  to  it, 

I  am  therefore  of  opinion  that  the  compromise  is  de- 
sirable, and  that  I  have  jurisdiction  to  make  the  order. 
I  accordingly  make  the  order  that  the  compromise  be 
carried  into  effect 

Note. — There  was  an  appeal,  but  it  was  presented  too  late.  See 
31  L.  J.  {N.  S.)  CA.  429. 
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DOLBY  V.  POWELL. 

Jan,  21,  22. 

A  marriage       TN  1862,  Thomas  Gwyn  married  Adelaide  Evans j  but 
by'theDivorce  ^°  ^^V^  \^b9^  their  marriage  was  dissolved  by  a 

Court,  but  be-  decree  of  the  Divorce  Court 
fore  tbe  decree 
had  become 

absolute,  the         Qn  the  17th  of  October,  1869,  before  the  time  limited 

husband  mar- 

ried  A.  B.       for  appealing  (20  &  21  Vict.  c.  86^  ss.  66,  67),  and 

B^^tment^^  before  which  time  that  act  says,  "  but  not  sooner,  it 

reciting  that     shall  be  lawful  for  the  respective  parties  thereto"  [to 

TOWCT^as*re-  ^^^  decree]  '*  to  marry  again,  as  if  the  prior  marriage 

tcrved  to  him    had  been  dissolved  by  death,"  Thomas  Gwyn  married 

life  mterest       Juana  8,  de  Fuentes,  at  Buenos  At/res.     Thomas  Gwjfn 

toanysur-       returned  to  England  alone,  where  certain  indentures. 

Tiring  wife.  , 

Hf^,  upon  the  dated  the  24th  of  March,  1860,  were  made  between 

SSIien?  ^^^^^  ^^y^  and  his  mother  of  the  first  part,  Adelaide 

that  A.  B.  was  Gwt/n  of  the  second  part,  and  trustees  of  the  third  part, 

thepov^,^       which  recited  that  in  Mat/,  1869,  and  at  the  instance  of 

whether  the      Adelaide  Gwyn,  her  Majesty's  Court  of  Divorce  decreed 
second  mar-        i,.       ,./.i  .  .,#«,  ^  , 

riage  was  valid  ^he  dissolution  of  her  marriage  with  Thomas  Gwyn,  and 

^  °®'*  after  the  date  of  such  decree,  a  marriage  was  solemnized 

at  Buenos  Ayres,  between  Thomas  Gwyn  and  Juana  S. 

de  Fuentes;  and  '^whereas  no  child  has  been  bom  of  the 

said  second  marriage  of  Thomas  Gwyn,  but  it  is  believed 

that  the  said  Juana  8,  Fuentes  de  Gwyn  is  now  enceinte" 

By  the  operative  part  of  the  deed  annuities  were  settled 

on  his  mother  and  Adelaide  Gwyn,  payable  out  of  a 

certain  fund,  and  the  remainder  of  the  income  was  to  be 

paid  to  Thomas  Choyn  for  life,  and  after  his  death  a  sum 

of  4,000/.  was  settled  on  his  two  children  by  his  first 

marriage,  by  name,  and  the  trustees  were  to  hold  the 

residue  of  the  fund  on  certain  trusts  for  the  two  children 

of  the  first  marriage  **  and  the  other  and  future  children 

of 
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of  Thomas  Gywn  (whether  by  the  said  Juana  de  Gwyn 
or  any  other  woman  whom  he  may  marry),  and  which 
expression,  other  and  future  children,  shall  be  taken  to 
include  any  child  or  children  of  whom  the  said  Juana 
de  Gwyn  may  happen  to  be  now  enceinte" 

The  settlement  provided,  that  it  should  be  lawful  for 
Thomas  Gwyn^  by  deed  or  will,  to  appoint,  'Mf  he 
should  leave  any  wife  surviving  him,  and  if  there  should 
not  be  any  child  either  of  his  said  present,  namely,  his 
said  second,  or  any  future  marriage  or  marriages,"  that 
the  whole,  but  if  there  should  be  any  such  child,  then 
that  two-thirds  of  the  income  of  the  trust  premises 
should,  after  his  death,  "  be  paid  to  any  such  surviving 
wife"  for  life. 

Another  proviso  spoke  of  the  exercise  of  the  power 
**  whilst  and  although  any  two  or  more  children  of  his 
said  present  or  any  future  marriage  may  be  living;"  and 
in  a  subsequent  proviso^  the  same  expression  '^  said  pre- 
sent or  any  future  marriage"  was  repeated. 

Thomas  Gwyn  died  on  the  12th  of  May,  1860.  By 
his  will  dated  in  April,  1860,  he  proceeded  as  follows : — 
*'  And  as  to  all  the  rest,  residue  and  remainder  of  the 
property  of  which  I  shall  die  possessed,  I  bequeath  the 
same  to  my  dear  wife  Juana  S.  Fuentes  de  Gwyn,  for- 
merly Juana  5.  de  Fuentes,  spinster,  to  whom  I  was 
married  at  Buenos  Ayres  aforesaid  on  or  about  the  17th 
day  of  October  last,  for  her  own  use  and  benefit.  And 
I  hereby  appoint,  in  favor  of  my  said  wife  Juana  5. 
Fuentes  de  Gwyn,  a  life  interest  in  the  trust  funds  sub- 
ject to  a  deed  of  settlement,  bearing  date  the  24th  day 
of  March,  1860,  or  to  two  deeds  of  settlement  of  that 
date,  to  be  enjoyed  by  her  to  the  full  extent  to  which, 
by  that  deed  or  those  deeds,  I  have  power  to  appoint  in 

favor 


DOLBT 
V. 

Powell. 
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&vor  of  my  said  wife,  or  any  wife  who  may  survive  me, 
a  life  interest  under  the  said  deed  or  deeds  in  the  trust 
funds  subject  thereto." 

After  his  death,  and  in  August,  1860|  Juana  S.  F. 
de  Gwyn  gave  birth  to  a  child  named  Ceferina  H.  de 

A  question  had  ariseUi  whether,  under  these  circum- 
stances, and  having  regard  to  the  appointment  expressed 
to  be  made  by  the  will,  the  Defendant  Juona  S,  Fuentes 
de  Gwyn  was  a  surviving  wife  of  Thomas  Gwyn  within 
the  meaning  and  for  the  purposes  of  the  power  of  ap- 
pointment reserved  to  him  by  the  settlement,  and  referred 
to  in  his  will. 

It  wai^  also  alleged  to  be  a  question,  whether  the  infant 
Defendant  Ceferina  H.  de  Gwyn  was  a  child,  within 
the  meaning  and  for  the  purposes  of  the  trusts  and  pro- 
visions in  favor  of  children  contained  in  the  settlement 

The  bill  prayed  a  declaration,  whether,  according  to 
the  true  construction  and  effect  of  the  settlement,  and 
in  the  aforesaid  events  which  have  happened,  the  De- 
fendant Juana  S.  de  Gwyn  was  or  may  be  considered 
to  be  a  surviving  wife  of  the  said  late  Thomas  Gwyn 
deceased,  within  the  meaning  and  for  the  purposes 
of  the  power  of  appointment  reserved  to  him  by  the 
settlement  and  referred  to  in  his  will. 

That  it  might  be  further  declared,  whether,  according 
to  the  true  construction  and  effect  of  the  settlement, 
and  in  the  events  which  had  happened,  the  infant  De- 
fendant Ceferina  H.  de  Gwyn  was  or  might  be  con- 
sidered to  be  a  child  within  the  meaning  and  for  the 
purposes  of  the  trusts  and  provisions  in  favor  of  children 

contained 
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contained  in  the  settlement,  in  regard  to  the  aforesaid 
residue  of  the  said  trust  premises. 

Mr.  Lloyd^  Mr.  Folleti,  Mr.  Selwjfn,  Mr.  Macheson, 
Mr.  Chiittf,  Mr.  Parke  and  Mr.  Erskine,  for  the  several 
parties. 

Kennell  v.  Abbott  (a) ;  Giles  v.  Giles  {Jb) ;  Rishton  v. 
Cobb  (c) ;  Pratt  v.  Mathew  (d). 


!7%tf  Master  of  ^Atf  Rolls* 

I  have  read  this  settlement  very  carefully  and  I  en-  Jan.  22. 
tertain  no  doubt  that  this  lady,  whom  I  will  call  the 
second  wife,  is  one  of  the  objects  of  the  power.  I  think 
it  impossible  to  hold  otherwise.  I  was  desirous  to  see 
if  there  was  anything  in  the  rest  of  the  settlement 
beyond  the  passages  read  and  commented  on,  which 
affected  the  question,  but  I  find  there  is  not. 

The  deed  recites  the  second  marriage  Bi  Buenos  Ayres, 
and  that ''  no  child  had  been  bom  of  the  second  mar- 
riage." It  is  impossible  not  to  see  that  the  testator 
here  treats  this  lady  as  his  wife.  The  trust  is  for  all  his 
future  children,  which  includes  all  the  children  by  this 
lady.  The  power  of  jointuring  speaks  of  ^'  his  said 
present,  namely,  his  second,  or  any  future  marriage," 
and  nobody  can  say  that  this  does  not  apply  to  this 
lady.  There  are  afterwards  two  or  three  similar  ex- 
pressions, and  there  is  nothing  in  the  deed  contrary 

to  it. 

I  shall 

(a)  4  Ves.  802.  (c)  5  Myl,  4-  Cr.  145 ;  9  Sim. 

(6)  1  Keen,  685.  615. 

((/)  22  Bea9.  328. 
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1862. 


I  shall  therefore  simply  declare  thai  this  lady  is  an 
object  of  power.  I  do  not  mean  in  the  slightest  degree 
to  throw  any  discredit  on  her  marriage^  or  to  say  that 
she  was  or  was  not  the  bona  fide  wife  of  the  testator  in 
this  country ;  bat  she  is  clearly  an  object  of  the  power, 
and  the  appointment  in  her  favor  is,  therefore,  good.  I 
will  make  a  similar  declaration  as  to  the  child. 


Jim.  23. 

A  testatrix 
bequeathed  a 
larve  amount 
ofrtock" 
legacies,  de- 
claring that 
bj  the  word 
*'  stock"  she 
meant  govern- 
ment stocks, 
or  stock  or 
shares  in  pub- 
lic companies, 
to  which  she 
might  be  en- 
titled.   She 
had  various 
such  stocks 
and  shares. 
Held,  that  the 
giAs  were  spe- 
cific, and  that 
the  legatees 
were  entitled 
to  a  propor- 
tionate share 
of  each  of 
such  stocks 
and  shares. 


MEASURE  V.  CARLETON. 

npHE  testatrix,  a  married  woman,  had  a  testamentary 
power  of  disposing  of  certain  property  after  men- 
tioned. 

By  her  will,  dated  in  1858,  she  bequeathed  to  each  of 
her  three  executors  the  legacy  of  300/.  stock.  She  be- 
queathed in  the  whole  fifty  legacies,  described  in  similar 
terms,  viz.,  "  lOOZ.  stock,"  "  1,000/.  stock,"  &c.,  &c. 
The  aggregate  amount  of  these  legacies  was  nearly 
12,000/.  She  also  bequeathed  some  small  pecuniary 
legacies,  and  proceeded  in  the  following  terms  :-^ 

''  And  if  I  should  not  leave  sufficient  money,  stocks, 
funds  or  securities  for  money  to  pay  and  satisfy  the 
legacies  bequeathed  by  this  my  will  or  any  codicil 
hereto,  I  direct  my  executors,  in  the  first  place,  to  sell 
my. plate  and  plated  articles  and  to  apply  the  produce 
thereof  in  payment  of  such  legacies.  By  the  word 
'  stock,'  used  in  this  my  will,  I  mean  any  government 
stocks  or  funds,  or  stock  or  shares  in  any  public  com- 
pany of  or  to  which  I  shall  be  possessed  or  entitled. 
And  I  declare  that  my  executora  and  the  survivors  or 
survivor  of  them  shall  have  full  power  to  discharge  each 
and  every  legacy  bequeathed  by  me  in  any  such  stocks, 

funds 


Carlbton. 
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funds  or  shares,  and  tbat  my  legatees  shall  not  have       1862. 
any  right  to  select  in  what  stock,  funds  or  shares  they      %f^"^^ 
or  any  of  them  will  be  paid,  but  shall  accept  such  stock,  «. 

funds  or  shares  as  my  said  executors  or  executor  shall 
transfer  or  pay  to  them  respectively,  in  full  discharge  of 
their  respective  legacies.  And  I  give  and  bequeath  all 
the  rest,  residue  and  remainder  of  my  real  and  personal 
estate  and  effects  whatsoever  and  wheresoever  unto 
Mrs.  Charlotte  Oibson  and  John  Charles  Leopard 
Oibson**  She  afterwards  directed  the  legacies  of  infant 
legatees  to  be  '*  laid  out  and  invested"  upon  *^  any  of 
the  public  stocks  or  funds  of  Great  Britain,^* 

At  the  time  of  her  death,  the  investments  and  material 
particulars  of  her  disposable  property  consisted  of  the 
following  items:— the  sura  of  4,408/.  bs.  \0d.  £3  per 
Cent.  Consolidated  Bank  Annuities,  the  sum  of  3,500/. 
£4j  per  Cent.  Preference  Stock  of  the  South  Eastern 
Railway  Company^  30  Charing  Cross  Bridge  Shares, 
500  Preference  Shares  of  10/.  each  of  the  South  Eastern 
Railway  Company,  £2i  per  Cent.  Bonds  of  the  Dutch  . 
government  for  securing  21 ,000  guilders.  Deferred  £3  per 
Cent.  Bonds  of  the  Spanish  government  for  1,232/.  lOs., 
Spanish  Bondholders'  Committee  Certificate  for  221/. 
and  Passive  Bonds  of  the  Spanish  Government  for 
255/.,  £3  per  Cent.  Bonds  of  the  Spanish  Government  for 
£85/.,  Spanish  £3  per  Cent.  Consolidated  Certificates  for 
25/.  \0s.  and  26/.  195.  9d.,  and  50  shares  of  20/.  each 
and  50  shares  of  10/.  each  in  the  City  of  London  Oas 
Light  and  Cohe  Company. 

The  executors  instituted  this  suit,  stating  they  were 
anxious  to  administer  the  trusts  of  the  will  without 
delay  or  expense,  but  that  they  were  advised  that  there 
were  questions  upon  the  will  which  rendered  it  hazardous 
and  difiicult  for  them  so  to  do,  without  having  those 
questions  solved,  and  the  true  construction  of  the  will 

declared 
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1862.  declared  by  a  decree  of  this  Court.  The  bill  stated  ibat 
some  of  such  questions  were  as  follows : — ^Whether  the 
stock  legacies  given  by  the  will  were  or  not  specific, 
whether  the  stock  legatees  were  or  not  entitled  to 
require  the  Plaintiffs  to  pay  the  stock  legacies  in  Bank 
£3  per  Cent  Consolidated  Annuities,  or  whether  the 
Plaintiffs  could  or  not,  safely  to  themselves,  pay  the 
stock  legacies  out  of  government  stocks  or  funds  or 
stock  or  shares  in  any  public  company  belonging  to  the 
testatrix  at  her  death,  and  whether  some  of  such  stock 
legatees  might  or  not  be  paid  their  legacies  out  of  some 
of  such  particular  and  others  out  of  others  of  them,  or 
whether  each  of  such  legatees  was  or  not  entitled  to  his 
and  her  proportional  shares  of  each  of  such  particulars. 

Mr.  Baggalay  and  Mr.  C.  M.  RoupeU  for  the  De- 
fendant 

Mr.  Oalton  for  Mrs.  Bayley  a  legatee. 

Mr.  FolUtt,  for  two  other  legatees,  contended  that 
gifts  of  stock  meant  of  money,  because  it  was  evident 
that  they  were  not  payable  out  of  stock,  for  in  that  case 
the  last  direction  to  invest  infants*  legacies  in  stock 
would  be  unnecessary. 

Mr.  Selwyn  and  Mr.  C.  HaUf  for  the  residuary 
legatee,  contended  that  all  the  stock  was  divisible 
rateably  between  all  the  stock  legatees. 

The  Master  of  the  Rolls. 

My  opinion  is,  that  the  gifts  are  specific,  for  why 
does  she  use  the  word  stocky  if  she  meant  money  ?  She 
would  in  that  case  have  left  out  the  word  ''stock''  and 
said  ''money." 

She 
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She  afterwards  declares  that  the  word  ''stock"  shall  1862. 
mean  ''  any  government  stock  or  funds  or  stock  or 
shares  in  any  pablic  company  of  or  to  which  she  shonld 
be  possessed  or  entitled/'  That  was  necessary,  and 
the  next  clause  appears  conclusive,  for  the  legatees  are 
not  to  have  any  control  over  the  stock  in  wliich  they 
are  to  be  paid.  If  these  were  money  legacies,  it  would 
be  indifferent  what  stock  might  be  sold  to  pay  them. 
The  testatrix  also  desires  that  the  legacies  given  to 
infants  should  be  invested  in  the  ''  public  stocks  or 
funds  of  Great  BriiainJ* 

I  am  of  opinion  that  the  plan  suggested  is  the  correct 
one,  and  that  the  only  mode  is  to  give  as  far  as  possible 
to  each  legatee  a  proportionate  share  of  each  stock,  but 
as  that  will  be  a  species  of  partition,  it  may  be  neces- 
sary to  sell  a  part  to  make  np  the  owelty  of  partition, 
if  you  cannot  have  the  exact  amount  of  each  stock 
-  necessary  for  the  convenient  division  between  the 
fegatees. 
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1862. 


LYNE  V.  THOMPSON. 

Jan.  25. 

A  testator's       HpHE  testator  died  in  1824,  and  his  estate,  which  was 

estate,  consistr   ±     administered  in  this  Court,  consisted  chiefly  of  a 
ine  partly  of  a  '  ^ 

West  India       West  India  estate, 
plantation,  was 

administered  »,«^rt*^,.*-«'  ^  •        % 

under  the  In  1848,  Frederick  Hervey  Garraway  was  appointed 

Court,  and  a     ^j^^  consignee  of  the  West  India  estate,  and  in  con- 
large  balance  ^ 
was  due  to  a     sequence  of  the  estates  having  fallen  out  of  cultivation, 

siffnee  wMch    ^®  ^^^  obliged  to  expend  a  considerable  sum  in  order 

was  ordered  to  to  make  them  again  productive. 

be  paid  by  bis 

successor. 

Tbis  failing,  Frederick  Hervey  Garraway  died  in  1856,  and  in 

thMwtotor's**  Passing  his  final  account  6,184Z.  was  found  due  to  his 

creditors,  tbat   executors,  and  it  was  ordered  that  the  next  consignee 

tatives^of  ibe     should  pay  the  amount  and  be  allowed  it  on  passing  his 

deceased  con-  accounts.     He,  however,  never  had  the  means  of  doine 

signeewere  ,    ,       ,  , 

entitled  to  be  80,  and  the  debt  went  on  mcreasmg. 

paid  out  of  tbe 

general  assets 

of  tbe  tesutor.  By  the  death  of  a  lady  in  1861,  a  sum  of  5,000/.  £3 

per  Cents,  was  liberated  and  fell  into  the  estate  of  the 

testator,  and  there  was  also  a  sum  of  435Z.  cash  in 

Court,  and  these  sums  constituted  the  only  available 

assets  of  the  testator. 


Two  petitions  were  presented  in  the  suit,  one  by  the 
legal  personal  representatives  of  the  testator,  praying 
that  the  fund  might  be  applied  in  payment  of  what 
remained  due  to  the  simple  contract  creditors  of  the 
testator.  The  other  petition  was  presented  by  the 
executors  of  Mr.  Garraway  the  consignee,  praying  that 
the  fund  might  be  applied  in  payment  of  the  balance 
found  due  to  his  estate  with  interest. 

Mr. 
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Mr.  Selwyn  and  Mr.  Beaumont  in  support  of  the  first        1862. 

petition.  ^^%^^ 

Lynb 

9. 

Scott   V.  Ne8hitt{a)'y  Farquharson   v.   Balfour  {b)-,    Thompson. 
Shaw  V.  Simpson  (c);  Simond  v.  Hibhert  (d);  Fraser  v. 
Burgess  {e) ;  Morison  v.  Morison  (/). 

Mr.  Baggalay  and  Mr.  iS'ptf^cf  for  the  executors  of  the 
consignee. 

Mr.  Selwyn  in  reply. 


7!(e  Master  q/*  ^Ae  Rolls. 

The  view  I  take  is^  that  it  is  premature  to  decide  any- 
thing now ;  but  the  case  having  been  elaborately  argued, 
I  will  express  my  opinion  upon  it. 

I  look  on  this  as  similar  to  a  case  of  the  management 
of  real  estate,  where  there  is  a  suit  for  the  adminis- 
tration of  a  testator's  estate,  consisting  of  various  pro- 
perties, all  of  which  are  to  be  administered  for  the 
benefit  of  the  creditors.  If  a  part  is  a  trade,  a  going 
concern  at  the  testator's  death,  and  the  Court,  at  the 
instance  of  parties,  thinks  it  for  the  benefit  of  the 
estate  and  the  creditors,  that  th»' business  should  be 
carried  on  until  it  can  be  disposed  of  as  a  going  con- 
cern, and  appoints  a  person  to  manage  the  business 
and  carry  it  on,  if  there  should  be  a  loss,  say,  for 
instance,  of  500/.,  then  in  taking  the  accounts  this 
will  be  allowed  to  him.     But  the  creditors  could  not,  in 

such 

(a)  14  Vet.  438.  (e)  13  Moore,  Pr.  C.  C.  314. 

(6)  8  Sim.  210.  (/)  2  Sm.  ^  G.  564;  7  De  G., 

(c)  1  F.  *  C,  C.  C.  734.  M.  *  G.  214. 
{d)  1  Ruu.  4-  MyL  719. 
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1862.  such  an  event,  sayi  ''you  must  bear  it  personally,  and 
the  rest  of  the  estate  is  not  liable."  I  think  it  toi* 
possible  for  the  Court  to  allow  them  to  say  so.  It  is 
the  duty  of  the  Court  to  protect  its  oflScer,  whether  he 
be  a  receiver  or  manager^  and  to  see  that  he  is  in- 
demnified, in  respect  of  all  proper  expenses,  out  of  the 
other  property  of  the  testator.  Assuming  that  a  balance 
is  properly  due  to  him  on  passing  his  accounts,  a  thing 
which  frequently  happens,  I  never  before  heard  it 
suggested,  that  a  person  managing  the  estate  under 
the  direction  of  the  Court  should  not  be  paid  out  of  the 
general  assets  of  the  testator. 

If  the  estate  happened  to  be  in  another  countiy,  as 
property  in  France,  or  a  mine  in  Oermanjfy  the  manager 
under  the  Court  would  be  equally  entitled,  if  the  pro- 
perty did  not  pay  him,  to  be  paid  out  of  the  other 
property.  Does  it  vary  the  case  that  here  the  estate  is 
a  West  India  plantation?  All  the  cases  decide,  that  the 
law  gives  to  a  consignee  of  a  West  India  plantation  a 
charge  on  the  estate;  but  there  is  no  decision  that  if 
the  estate  itself  be  not  sufficient,  he  is  not  to  be  paid, 
out  of  the  other  assets  of  the  testator,  moneys  bond 
fide  and  properly  expended  by  him  in  improving  the 
estate. 

When  this  plantation  has  produced  a  profit,  it  has 
been  paid  into  the  common  fund  ;  but  it  happens  that 
in  some  years,  a  West  India  estate  produces  considerable 
profit,  and  in  others  great  losses;  are  the  creditors  to 
take  all  the  profits  without  bearing  the  losses?  It  is  to 
be  considered  a  common  fund,  and  you  must  pay,  out 
of  the  estate  generally,  the  expenses  of  management  of 
every  part  of  it 

I  am  of  opinion  that  if  the  matter  were  ripe  for 

decision' 
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decision^  the  consignee  and  his  representatires  would 
be  entitled  to  be  paid  before  the  creditors.  I  must 
retain  a  fund  in  Court  sufficient  to  pay  the  consignee, 
unless  he  consents  to  the  payment  of  it  out  of  Court.         Thompsow. 

}^oTE.^Sce  Bernard  v.  Davies,  post  (M,  R,,  4M  Nov.  1862). 


Ltnb 

V. 


WHITE  V.  GUDGEON. 

Jan.  30. 

npHE  testator  died  in  1858,  and  this  suit  was  instituted  A  bill  was 

by  his  administrator,  who  was  also  his  heir-at-law,  minUtrator 

against  Oudgeon,  who  had  been  the  testator's  solicitor,  against  the 

and  had  possession  of  the  title-deeds  of  his  real  estate,  intestate,  who 

and  against  the  persons  entitled  under  the  testator's  claimed  a 

...  mortgage  od 

will.     The  bill  prayed  for  the  administration  of  the  his  estate  and 

estate,  and  for  an  inquiry  as  to  any  charge  or  lien  which  jjfr*JJdm?ni8^r»- 

Gudgeon  might  have  upon  the  testator's  real  estate,  and  tion  and  to 

for  the  delivery  up  of  the  deeds  upon   payment.     It  mortgage. 

appeared  that  in  1815,  the  testator  had  mortgaged  his  The  solicitor 

claimed 
estate  to  a  Mr.  FranciSf  who,  in  1843,  filed  his  bill  for  a  1,492/.,  but 

foreclosure,  and  that  in  order  to  stop  this  suit,  Ondgeon  ^w  mortgage 
'  r  y  jf         debt  was  ascer- 

had  advanced  the  sum  of  924L  6$.,  and  paid  off  the  tained  to  be 
mortgage.    The  testator,  for  securing  this  money,  had  xheaMeta  con- 
agreed  with  Gudgeon,  that  he  should  hold  the  title-  ««ted  nearly 
,,-..,.  ,  .       wholly  of  the 

deeds  and  writings  relating  to  the  property  as  a  secunty  produce  of  the 

for  the  repayment  of  that  sum  and  interest.     Gudgeon,  «nortgaged 
however,  by  his  answer  claimed  to  be  entitled  to  1,492/.  that  the  cosu 
on  the  mortgage,  the  diiference  being  made  up  of  his  jfgre  first  pay- 
bills,  costs  and  cash    account.      On  a  reference  to  able  out  of  that 
chambers  under  the  decree,  it  was  found  that  924Z.  &., 
and  some  interest,  were  alone  due  upon  the  mortgage. 
The  mortgage  property  had   been    sold   in   the  suit, 
and  the  only  assets  consisted  of  the  clear  purchase- 

N  N  2  money. 
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moneyi  amounting  to  1^3092.,  which  was  in  Courts  and 
a  small  sum  of  36Z.  due  from  the  administrator. 

Mr.  FoUett  and  Mr.  Villiers,  for  the  Plaintiff^  argued 
that  the  costs  of  suit  were  first  payable ;  that  the  mort- 
gagee had  had  the  benefit  of  the  suit^  and  his  claim  had 
been  reduced  from  1,49^Z.  to  924Z.;  Armstrong  v. 
Storer  (a). 

Mr.  Hutnphery,  for  Mr.  Gudgeon,  argued  that  his 
principal^  interest  and  costs  had  priority  upon  the  pro- 
duce of  the  mortgaged  estate  over  every  other  claim. 

The  Master  of  the  Rolls. 

I  think  the  costs  of  all  parties  are*  payable  in  the  first 
instance.  In  an  administration  suit,  you  pay,  in  the 
first  instance,  the  costs  of  all  parties  properly  incurred. 
If  a  mortgagee  comes  in  and  proves,  it  does  not  prevent 
his  realizing  his  security ;  but  in  that  case  he  only  gets 
his  costs  like  any  other  creditor.  But  if,  in  this  case. 
Gudgeon  had  filed  a  bill  of  foreclosure,  the  course  it 
would  have  taken  would  have  been  this : — ^The  repre- 
sentative of  the  mortgagor  would  have  said,  ''If  you 
are  content  to  take  the  924Z.  it  shall  be  paid  at  once, 
but  if  you  insist  on  receiving  1,492Z.  and  on  having  the 
accounts  taken,  the  costs  will  follow  the  result" 

I  am  of  opinion  that  in  this  case  the  costs  of  all 
parties  ought  to  be  paid  in  the  first  instance,  and  all 
the  rest  paid  to  him. 

(a)  14  Beav.  535. 

■  ■  ■■     -  ^ 

Note.— See  also  the  cases  of  Ford  v.  Earl  of  Chesterfield,  21  Bfovw 
427;  Irby  y.  Jr6y,  22  Beav.  217;  Wright  v.  Kirby,  23  Beav.  463; 
Langlon  y.  Langton,  7  De  G.,  M.  4  G.  36 ;  Wade  y.  Ward,  4  Drew. 
603 ;  TuckUy  y.  Thompson,  2  Law  T.  (  N.  S.)  565. 
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HOWE  V.  M'KERNAN. 

Feb.  10. 
fTlHE  Plaintiff^  who  was  residing  in  America^  was  the  The  Plaintiff 
"^      manufacturer  of  sewing  machines,  which  were  that'the^De- 
sold  as  ''The  Howe  Sewing  Machines"  and  by  other  fendanthad 

similar  descriptions  to  which  his  name  was  attached.        ^^  Plaintiff's 

name,  tewing 
machines 
In  1860,  he  employed  the  Defendant  as  his  agent  in  which  had  not 

London  to  sell  these  machines.  fertur'^X' 

him,  and  he 

The  Plaintiff  ceased  to  employ  the  Defendant  on  the  'ovflj  A 

Ist  of  September,  1861,  and  he  entered  into  an  arrange-  t^«  machines 

.  ,  ,  i.        1  1  /.I      wld  by  the 

ment  with  another  person  for  the  sole  agency  for  the  Defendant,  the 

sale  of  the  machines  in  Great  Britain.  P"^»  *5® 

profit,  the 

names  of  the 
The  bill  complained  that  the  Defendant  afterwards  ^^'eJjl^ic^'^ 
continued  to  advertise  himself  "as  the  agent  for  the  lars.   The  De- 
sale  of  Howe^s  sewing  machines,"  that  he  had  removed  f„,^  ^ 
to   Cheapside,  where  he  had  put  these  words  on  the  *J|^*^f^'  "yV^ 
window  of  his  shop,  in  conspicuous  letters  : — ^*  Luke  thereby  di»- 
M'Kernan,  Agent  for  the  Howe  Sewing  Machine,"  and  ng'^^  ^ff  i^i, 
that  he  was  offering  for  sale  and  selling  sewing  machines,  customers  and 
not  manufactured  by  the  Plaintiff,  under  the  name  of  hista^I 

"  Howe's  Sewing  Machines."  W'^i  tl»t  he 

was  bound  to 


answer. 


The  Plaintiff  prayed  :— (1.)  An  injunction  to  restrain 
the  Defendant  selling  sewing  machines  under  the  name 
of  Howe*8  Sewing  Machines,  representing  them  as 
machines  produced  or  supplied  by  the  Plaintiff. — (2.) 
An  injunction  to  restrain  the  Defendant  from  repre- 
senting himself,  by  signs,  announcements  or  advertise- 
ments, as  the  agent  for  Howe's  Sewing  Machines. — (3.) 

That 
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1862.       That  the  Plaintiff  might  pay  damages  for  or  account 
for  the  profits  of  his  unauthorized  acts. 

The  interrogatories  asked  the  Defendant  to  "  set 
forth  and  discover  the  number  of  sewing  machines  sold 
by  him  in  the  shops  No.  142,  High  Holbom^  and  No. 
98,  Cheapside,  or  elsewhere  since  the  1st  day  of  Sep^ 
tember,  1861,  distinguishing  the  place  where  each  such 
machine  was  sold  and  also  the  price  for  which  every 
such  machine  was  sold  by  the  Defendant,  and  the  name 
and  address  of  the  purchaser  thereof,  and  also  the  price 
or  sum  which  each  such  machine  cost  the  Defendant, 
and  the  profit  he  made  by  the  sale  thereof,  and  also  the 
name  and  address  of  every  person  from  whom  the 
Defendant  purchased  the  same  machines  or  any  of 
them,  and  also  the  respective  dates  on  which  every 
such  machine  was  sold  or  purchased  by  the  Defendant, 
and  also  in  what  book  or  books  the  Defendant  bad 
made  any  entry  or  entries  relating  to  any  such  sale  or 
purchase." 

The  Defendant  objected  by  his  answer  to  give  this 
discovery  :  he  said  ''  I  am  advised  and  I  submit  to  this 
honorable  Court,  that  I  am  not  bound  to  and  I  refuse 
to  set  forth  or  discover  the  number  of  sewing  machines 
sold  by  me  in  the  said  shops,"  &c.  &c.  [following  the 
terms  of  the  interrogatories],  and  **  I  say  that  I  am 
unable  to  answer  the  said  13th  interrogatory  or  any 
part  thereof  without  stating  to  the  Plaintiff,  by  this  my 
answer,  and  informing  him  thereby  of  the  names  and 
addresses  of  all  my  customers  for  the  said  machines 
since  the  said  1st  day  of  September,  1861,  and  the 
prices  I  have  charged  them  for  the  said  sewing  machines 
I  have  sold  to  them.  And  I  say'  that  such  information 
as  aforesaid  might,  and  I  believe  would  be,  used  by  the 
Plaintiff  very  much  to  my  prejudice.    And  I  further 

say. 


HOWB 

9. 
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say,  that  in  fact  I  cannot  answer  the  said  13th  inter-        1862. 

rogatory  nor  any  part  thereof  without  thereby  disclosing 

the  secrets  of  my  trade,  and  I  submit  and  insist  that  I 

am  not  bound  to  disclose  the  said  secrets,  and  I  say  the    M^Kekman. 

Plaintiff  has  no  right  to  know  the  said  secrets  or  any 

of  them,  and  that  he,  in  &ct,  has  no  interest  in  them  or 

any  of  them,  and  that  the  said  secrets  are  in  fact 

privileged  from  discovery." 

To  this  the  Plaintiff  took  exceptions,  which  now  came 
on  for  argument. 

Mr.  Jessel,  in  support  of  the  exceptions,  relied  on  the 
decisions  in  Swinborne  v.  Nelson  (a);  Luxembourg 
Railway  Company  v.  Magnay{b);  Reade  v.  Wood- 
rooffe{c). 

Mr.  Joyce,  for  the  Defendant,  argued,  that  the  Plain- 
tiff was  only  entitled  to  a  discovery  as  to  the  sale  of 
machines  sold  as  "  Howe's  Machines,"  in  respect  of 
which  alone  relief  was  sought,  and  not  of  every  machine 
which  the  Defendant  had  sold  unconnected  with  the 
Plaintiff. 


The  Mastbb  of  the  Rolls. 

I  think  the  Defendant  must  answer  these  questions. 
The  point  has  really  been  determined  over  and  over 
again,  that,  if  you  want  to  protect  yourself  from  dis- 
covery you  must  do  it  by  plea,  and  that  if  you  profess 
to  answer,  you  must  answer  fully. 

It  might,  in  this  case,  be  extremely  material  for  the 

Plaintiff 

(a)  16  Beav.  416.  (c)  24  Beav.  421. 

(6)  23  Bcav.  646. 


Howe 

V, 
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1862.  Plaintiff  to  know  the  names  and  addresses  of  the  per- 
sons to  whom  the  machines  have  been  sold.  Suppose 
this  occurred  :  if  the  Defendant  said,  "  I  sold  a  machine 
M*Kbrnam.  to  A,  at  Cambridge,  but  it  was  not  one  of  Howe's/'  is 
not  the  Plaintiff  to  have  the  opportunity  of  seeing  that 
the  statement  is  correct  ? 

I  assume  that  if  there  was  no  equity  the  Defendant 
would  have  demurred  to  the  bill. 

I  must  allow  the  exceptions. 


BURRELL  V.  DELEVANTE. 

Feb.  10. 

A  testator ^ve  fTlHE  testator,  Joseph  Belevante,  on  the  marriage  of 

personal  estate  his    daughter,    Emma    Matilda,    with   Edward 

T  st^to^^**  -°    Montague  Burrell,  entered  into  an  agreement  to  pay  an 

yert  his  per-     annuity  of  80Z.  to  Mrs.  Burrell  for  life,  and  afterwards 

(exi^hilr       ^o  Mr.  Burrell  during  the  life  of  her  child  or  children, 

leaseholds),  or  in  the  event  of  his  death,  to  the  guardian  of  such 
and  out  of  the     ....  ,.,, 

produce  <*  to     child  or  children, 
appropriate  a 
sufficient  por- 
tion** to  pay  an       NLv%.  Burrell  died  in  1868,  and  there  was  only  one 
annuity  which     ,  .,  i     /.  i 
be  had  agreed   child  of  the  marnage. 
to  pay  on  the 
marriage  of 
his  daughter.        The  testator,  Joseph  Delevante,  by  his  will,  dated  the 

tru8^\  dis-   28th  June,  1859,  after  giving  several  legacies,  gave  and 

cretionary  bequeathed 

power  to  sell  ^ 

ois  real  and 

leasehold  estates,  and  they  were  to  hold  the  produce  in  the  manner  directed  concerning 
the  money  arising  from  his  residuary  personal  estate.  Tlie  debts  exhausted  the  per- 
sonal estate,  but  the  realty  and  leaseholds  were  sufficient  to  pay  the  annuity.  A  bill 
having  been  filed,  before  the  annuity  was  in  arrear,  to  have  a  fund  set  apart  to  secure 
it:— He^,  that  the  trustees  were  not  bound  to  sell,  and  the  Court  only  made  a  decla- 
ration that  the  annuity  constituted  a  charge  on  the  whole  estate,  and  made  the  Plaintiffs 
pay  the  costs  up  to  the  hearing. 
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bequeathed  all  his  real  and  personal  estate  unto  his        1862. 

wife  and  two  daughters,  their  heirs,  executors,  ad  minis-      ^^'v*'^ 

trators  and  assigns,  upon  trust  to  call  m,  compel  pay-  ^ 

ment  of,  sell  or  convert  into  money  all  such  parts  of   Drj^bvamtb, 

his  residuary  personal  estate  as  should  not  consist  of 

leasehold  premises  or  of  moneys  invested  on  any  security, 

and  upon  further  trust,  by  or  out  of  the  moneys  which 

should  come  to  their  or  her  hands  by  virtue  thereof,  to 

pay  all  his  funeral  and  testamentary  expenses,  and  all 

debts  due  or  owing,  and  to  appropriate  a  sufficient 

portion  thereof  to  meet  the  annuity  of  80Z.,  which,  under 

or  by  .virtue  of  an  agreement  entered  into  by  him  on 

the  marriage  of  his  late  daughter  Umma  Matilda  with 

Edward  Montague  Burrell,  he  was  liable  to  pay  during 

the  life  of  their  child,  and  with  the  interest  and  income 

arising  from  such  appropriation  to  pay  and  satisfy  the 

said  annuity,  so  long  as  the  same  should  be  payable. 

And   after  making   the  payments  and   appropriations 

thereinbefore  directed,  and  after  satisfying  the  legacies 

given,  the  trustees  were  to  invest  the  residue  of  the 

moneys  and  proceeds  upon  certain  trusts. 

He  also  provided,  that  it  should  be  lawful  for  the 
trustees,  in  their,  her  or  his  absolute  discretion,  to  sell  his 
real  and  leasehold  estate,  or  any  part  thereof,  and  invest 
and  hold  the  money  arising  from  such  sale  in  the  manner 
directed  concerning  the  money  to  arise  from  the  re- 
siduary personal  estate.  And  he  also  declared  that  it 
should  be  lawful  for  the  trustees  to  grant  leases,  and 
generally  to  manage  and  conduct  his  estate  in  such 
manner  as  should  be  thought  most  advantageous. 

The  testator  died  in  1860,  leaving  considerable  free- 
hold and  leasehold  property,  and  also  some  other 
personal  estate* 

This 
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1862.  This  suit  was  instituted  by  Mr.  Burrell  and  his 

iofant  daughter,  on  behalf  of  themselves  and  all  other 
creditors  of  the  testator,  against  the  executrixes  and 
Delevante.  devisees  in  trust,  and  after  stating  that  the  Defendants 
alleged  that  the  assets  of  the  testator,  other  than  the 
freehold  and  leasehold  estates,  were  insufficient  to 
answer  the  annuity  of  80Z.,  and  that  the  testator  was 
indebted  to  various  persons,  the  bill  prayed  for  an 
account  of  what  was  due  in  respect  of  the  annuity  and 
the  other  unpaid  debts,  for  the  administration  of  the 
real  and  personal  estate,  and  that  provision  might  be 
made  for  the  future  payment  of  the  annuity,  and  that, 
if  necessary,  it  might  be  secured  by  a  fund  to  be  set 
apart  out  of  the  assets  of  the  testator. 

The  Defendants,  by  their  answer,  stated,  that  the 
debts,  &c.  of  the  testator  had  exhausted  his  personal 
estate,  but  that  the  freehold  and  leasehold  estates  were 
sufficient  for  payment  of  the  annuity.  That  they  were 
desirous  of  securing  it,  though  they  were  advised  that 
they  were  not  bound,  either  by  the  terms  of  the  will,  or 
the  agreement,  or  by  the  rules  of  law  or  equity,  to 
appropriate  or  set  apart  any  part  of  the  testator's  estate 
for  that  purpose.  That  the  Plaintiff's  solicitor  had 
been  informed  that  there  was  no  personarestate,  except 
the  leaseholds,  which  could  be  appropriated,  but  that 
an  offer  which  they  had  made  to  secure  the  annuity  on 
certain  specified  freeholds  had  been  refused,  as  being  less 
beneficial  for  the  infant  than  an  investment,  and  that 
the  Plaintiff  had  insisted  that  so  much  of  the  real  and 
leasehold  estates  ought  to  be  sold  as  would  be  sufficient 
to  raise  a  fund  to  answer  the  annuity,  and  the  purchase- 
money  invested  in  government  securities  and  appro- 
priated to  meet  the  annuity.  That  from  the  time  of  the 
testator's  death,  the  annuity  had  been  duly  satisfied, 
and  that  nothing  was  due  thereon  when  the  bill  was 

filed. 
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filedi  and  that  the  Defendant  intended  to  satisfy  all 
future  payments  as  they  became  due.  They  submitted 
that  the  Plaintiffs  had  no  right  to  have  any  part  of  the 
freehold  and  leasehold  estates  sold,  in  order  that  the 
'  proceeds  might  be  set  apart  to  meet  the  annuity. 

Mr,  Baggallay  and  Mr.  Langley,  for  the  Plaintiffs, 
argued,  that  the  whole  estate  of  the  testator  was  made 
liable  for  the  payment  of  the  annuity,  and  that  the  Plain- 
tiffs were  entitled  to  have  a  sufficient  portion  realized 
and  invested  to  secure  its  future  regular  payment. 

Mr.  Selwyn  and  Mr.  William  Pearson^  for  the  De- 
fendants. Nothing  was  due  to  the  Plaintiffs  when  the 
bill  was  filed,  and  the  future  payments  of  an  annuity, 
which  will  be  paid  when  due,  form  no  ground  for  the 
institution  of  a  creditors'  suit,  especially  where  a  fair 
offer  had  been  made  to  secure  the  annuity.  This  is 
not  a  legatee's  suit,  and  the  Plaintiffs  cannot  claim  the 
benefit  of  it  as  such.  It  ought  to  be  dismissed  with 
costs.  King  v.  Malcott  (a) ;  Read  v.  Blunt  (i)  ;  JVbr- 
man  v.  Johnson  (c) ;  Lynar  v.  MiUs  {d),  were  cited. 

Mr.  Baggallay  in  reply. 

The  Master  of  the  Rolls. 

The  Plaintiff  ought  to  have  accepted  the  offer  made 
to  secure  the  annuity.  If  it  had  been  made  in  Cham- 
bers,  I  should  have  had  no  difficulty  in  approving  of  it. 
As  in  Norman  v.  Johnson  (c),  I  can  now  only  declare  that 
the  annuity  constitutes  a  charge  upon  the  whole  estate 
of  the  testator,  and  that  the  trustees  are  not  bound  at 

once 

(a)  9  Hare,  692.  (c)  29  Beav.  77. 

(h)  5  5.111  567.  {d)  2  Sch.  ^  Lef.  338. 
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1862. 

BuRRELL 
V. 

Delbvante. 


once  to  sell  any  portion  of  the  property,  for  the  purpose 
of  investing  the  proceeds  in  government  securities  suffi- 
cient to  produce  the  annuity.  The  will  gives  the 
trustees  a  discretion  as  to  selling  the  property;  but  if 
they  do  sell,  they  are  bound  to  set  apart  a  sufficient 
sum  to  answer  the  annuity. 


I  shall  therefore  treat  this  as  a  legatee's  suit,  and 
make  a  declaration  in  the  terms  I  have  stated;  giving 
liberty  to  apply  in  case  the  annuity  should  fall  into 
arrear.  All  further  proceedings  must  be  stayed,  and 
the  Plaintiffs  must  pay  the  costs  up  to  and  including 
the  hearing. 


Feb.  12. 

A  testatrix  be- 
queathed 
yarious  sums 
of  her  Bank 
Stock,  part  of 
9,000/.  like 
stock,  to  seve- 
ral legatees, 
and  all  the 
residue  of  her 
said  Bank 
Stock  to  C.  C. 
The  stock,  at 
her  death,  was 
insufficient  to 
pay  the  spe- 
cified sums. 
Held,  that  all 
these  legacies, 
including  the 
residue  to 
C.  C,  must 
ahate  in  pro- 
portion. 


ELWES  17.  CAUSTON. 

fTlHE  testatrix,  Anne  Theodosia  Causton,  bequeathed 
as  follows: — 

"  I  give  and  bequeath  the  sum  of  1,500/.  £3  per 
Cent.  Consolidated  Bank  Annuities,  part  of  the  sum  of 
9,000/.  like  stock,  to  my  dear  niece  Henrietta  Causton. 
And  I  give  the  like  sum  of  1,500/.  £3  per  Cent.  Con- 
solidated Bank  Annuities,  further  part  of  my  said  stock, 
to  my  dear  niece  Anne  Elizabeth  Causton,  And  I  give 
and  bequeath  the  sum  of  3,000/.  £3  per  Cent.  Con- 
solidated Bank  Annuities,  further  part  of  my  said  stock, 
to  my  dear  brother  the  Rev.  Charles  Causton.  And 
**  all  the  residue  of  my  said  £3  per  Cent.  Consolidated 
Bank  Annuities,  and  all  my  money  at  the  bankers,  I 
give  and  bequeath  unto  Edward  Leighton  Elwes.** 

At  the  death  of  the  testatrix  in  1860,  the  amount  of 
Consolidated  Bank  Annuities  was  wholly  deficient  to 

pay 
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pay  these  legacies  of  1,600/.,  },BO0L  and  3,000Z.  stock, 
and  the  question  was,  whether  the  amount  ought  to  be 
apportioned  between  the  legatees,  including  the  legatee 
of  the  residue,  Edward  Leighton  Elwes,  or  whether  the 
gift  to  him  of  "  the  residue  of  my  said  £3  per  Cent. 
Consolidated  Bank  Annuities"  wholly  failed. 

The  case  was  argued  by  Mr.  Law,  Mr.  Lindley  and 
Mr.  Cole.  They  cited  Page  v.  LeapingweU  (a) ;  Petre 
V.  Petre  (i) ;  Wright  ▼.  Weston  (c) ;  Haslewood  v. 
Oreen  (d) ;  Booth  v.  Alington  (e). 

The  Masteb  of  the  Rolls. 

I  am  of  opinion  that  this  case  comes  within  the  prin- 
ciple acted  on  in  Page  v.  LeapinweU(/),  which  was 
followed  by  me  in  the  cases  cited. 

If  a  man,  dealing  with  a  sum  of  stock  of  a  specific 
amount,  say,  I  bequeath  so  much  to  A.,  so  much  to  JB. 
and  the  rest  to  C,  the  fund  must  be  divided  in  those 
exact  proportions,  and  if  the  stock  falls  short,  the  loss 
must  be  apportioned  amongst  all  the  legatees  in  the 
same  proportion. 

The  distinction  between  this  and  the  case  cited  by 
Mr.  Lindley  is  this: — that  the  latter  was  the  case  of  a 
legacy  payable  out  of  stock,  and  there  was  no  gift  of  the 
residue,  which  makes  all  the  difference. 

If  a  man  says  I  have  1,500/.  stock,  of  this  I  give 
1,000/.  to  A.,  and  the  rest  to  J8.,  it  is  the  same  as  if  he 
said  I  give  1,000/.  of  it  to  A.  and  500/.  of  it  to  B.,  and 
both  A.  and  B.  are  equally  objects  of  his  bounty. 


(a)  18  Ve$.  463.  (tf)  28  Ban.  1. 

(6)  14  Beav.  197.  *       (e)  6  De  G.,  M.  4-  G.  613. 

(c)  26  Beav.  429.  (/)  18  Vet.  463. 
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ALEXANDER  v.  THE  CRYSTAL  PALACE 

RAILWAY  COMPANY. 

Feb.  26. 

The  Plaintiffs    TN  this  case  the  point  in  dispute  was,  whether  the 

andcover^^in  Defendants,  the  company,  who  only  required  a 

three  new        part  of  the  Plaintiffs'  property,  were  bound  to  take  the 

while  they        whole  under  the  92nd  section  of  the  Lands  Clauses 

were  in  an  un-  Consolidation  Act,  1846.    This  section  enacts  "That 

finished  state,  .  . 

a  railway  com-  no  party  shall,  at  any  time,  be  required   to  sell  or 

a^Yrt^iTof^   convey  to   the  promoters  of  the  undertaking  a  part 

the  laud  in-      only  of  any  house  or  other  building  or  manufactory,  if 

attached**to       ■"^'*  party  be  willing  and  able  to  sell  and  convey  the 

them  as  whole  thereof/' 

gardens. 

Held,  under 

the  92nd  sec-       The  facts  of  the  case  were  these  : — 

tion  of  the 

Lands  Clauses      The  Plaintiffs  were  tenants  in  common  in  fee  of  a 

VUt.c  IS)      P^^c®  of  land  situate  in  York  Crescent,  in  the  parish  of 

thatihe  com-    Si.  Mary,  Lambeth,  which  led  out  of  a  road  called  the 

bound  to  pur-    York  Road.    The  land  was  laid  out  for  building  and 

chase  the         ^jjpeg  houses  were  built  and  covered  in  upon  it,  but  in 
whole  of  the  ^  .        ^  ,  ^    ,    . 

property;         consequence  of  a  notice  from   the  company  of  their 

houM?ha?*     intention  to  apply  for  compulsory  powers  to  take  the 
never  been       land,  the  Plaintiffs  omitted  to  finish  the  buildings  or  lay 
had  fanen'into  ^^^  *^®  garden  grounds.    The  company  afterwards,  on 
a  suteofgreat  the  4th  o(  August,  1863,  obUined  an  act  (16  &  17  Viet. 
^  '     c.  clxxx)  which  incorporated  the  **  Lands  Clauses  Con- 
solidation Act,  1846"  (8  &  9  Vict.  c.  18).    From  the 
plans,  sections  and  books  of  reference  referred  to  in  the 
company's  act,   it  appeared  that  a  part  of  die  land 
intended  for  the  garden  and  fore  court  of  each  of  the 
three  houses,  together  with  the  road,  on  which  the 

premises 

(a)  £jr  rtlaiione. 
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premises  in  front  of  the  houses  abutted^  were  required        1862. 

for  the  purposes  of  the  railway.  ^^^\^ 

Albkander 

On  the  16th  May,  1855,  the  company  served  the  ^"p^^^^J^^*** 
Plaintiffs  with  a  notice  that  they  required  to  purchase  Rail.  Co. 
the  land  specified  for  the  purpose  of  their  undertaking. 
The  Plaintiffs  having  ascertained  that  it  was  intended 
to  destroy  the  road  in  front  of  the  houses,  served  the 
company  with  notice  on  the  31st  May,  1855,  requiring 
them  to  purchase  the  whole  of  the  piece  of  land  together 
with  the  carcasses  of  the  three  houses  erected  thereon, 
and  declining  to  sell  part.  The  Plaintiffs  claimed 
2,110/.  for  their  interest  in  the  whole  of  the  property. 

The  company,  however,  insisted  upon  their  right  to 
purchase  the  piece  of  land  which  they  required,  without 
being  obliged  to  purchase  the  whole  or  the  carcasses  of 
dwelling-houses  erected  thereon,  or  any  or  either  of 
them,  and  on  the  10th  July,  1855,  paid  250/.,  the 
assessed  value  of  the  portion,  into  the  Bank  of  England, 
and  sent  the  usual  bond  to  the  Plaintiffs. 

The  company  immediately  took  possession  of  the 
piece  of  land,  and  made  the  railroad  in  a  cutting 
thirteen  feet  deep  across  the  road  in  front  of  the  houses, 
and  they  used  the  land  taken  from  the  Plaintiffs  to 
make  another  road  to  communicate  with  the  York 
Road.  This  communication  was  at  some  distance  from 
the  houses,  and  it  could  only  be  reached  by  passing  a 
bridge  built  with  a  steep  ascent  over  the  railway. 

The  railway  was  opened  on  the  29th  March,  1858. 

A  long  correspondence  followed  the  taking  the  land» 
which  was  at  last  terminated  on  16th  August,  1859,  by 
the  Plaintiffs  filing  this  bill  asking  for  a  declaration 

that 
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that  the  Defendants  were  bound  to  purchase  the  whole 
property  and  for  payment  of  the  price,  and  that  in  the 
meantime,  the  Defendants   might  be  restrained  from 
The  Crybtal  summoning  a  jury  to  settle  the  purchase-money  or  the 

Palace  •        t*       t  i  /•  ... 

Rail.  Co.  compensation  for  damage,  and  from  contmumg  m  pos- 
session or  using  the  lands  and  premises,  or  from  taking 
any  other  proceedings  with  reference  thereto. 

Mr. Selwtfn  and  Mr.WiUiam  Morris  for  the  Plaintiffs. 
These  buildings,  though  unfinished,  are  within  the 
meaning  of  the  words  ''  houses  or  other  buildings"  as 
used  in  the  8  &  9  Vict  c.  18,  s.  92.  They  were 
progressing  towards  completion  and  portions  of  land 
were  appropriated  to  each  for  gardens.  By  taking  the 
gardens,  the  value  of  the  houses  would  be  wholly 
destroyed,  besides  they  were  further  deteriorated  by  the 
access  being  taken  further  away  and  by  substituting 
a  road  of  twenty  feet  wide  for  one  forty  feet  in  width, 
and  which  substituted  road  could  only  be  approached 
at  one  point  by  a  bridge  across  the  railway  a  consider- 
able distance  off.  This  is  as  injurious  as  if  a  railway 
were  carried  upon  an  embankment  in  front  of  a  mansion 
whose  principal  value  was  its  prospect.  The  land 
originally  was  less  than  half  an  acre,  and  the  buildings 
were  erected  with  a  view  to  devote  the  whole  land  to 
the  houses  and  gardens,  but  if  the  company  were 
allowed  to  take  only  the  portion  of  the  land  which  they 
required,  the  quantity  would  be  reduced  to  Ir.  17  p. 
This  would  be  an  irrepairable  injury  and  wholly  de- 
structive to  the  value  of  the  property.  The  company 
are  therefore  bound  to  take  the  whole  of  the  property 
as  it  stood  on  the  31st  Maj/y  1855.  The  question, 
however,  was  decided  in  Cole  v.  The  West  End  of 
London  and  the  Crystal  Palace  Railway  Company  (a) ; 

Lord 
(a)  27  Bean.  242. 
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Lord  Orosvenor  v.  The  Hampstead  Junction  Railway       1862. 
Company  (a)  \  King  v.   The   Wycombe  Railway  Com--      >^\^^^ 
pany  (ft) ;  and  see  St.  Thomas's  Hospital  v.  The  ChaHng    ^^■*^^"'>«* 
Cross  Railway  Company  (c) ;  Oardner  v.  The  Charing  The  Cktstal 
Cross  Railway  Company  (rf).  r^i..  co. 

Mr.  BaggaUay  and  Mr.  Locock  Webb,  for  the  com- 
panjy  argued  that  this  case  was  not  governed  by  the 
authorities  cited,  and  was  an  attempt  to  extend  the  doc- 
trine there  laid  down ;  that  the  land  required  by  the 
company  was  nothing  more  than  a  portion  of  open 
ground,  on  which  there  was  no  erection  which  could  be 
called  a  "  house"  within  the  meaning  of  the  92nd  section 
of  the  Lands  Clauses  Act.  That  the  erections  were 
nothing  but  mere  carcasses  of  houses,  never  finished, 
and  so  badly  built,  that  they  had  already  fallen  into 
decay ;  that  they  had  never  reached  such  a  state  as  to 
come  within  the  definition  of  a  dweUing-house,  so  that, 
by  a  mere  conveyance  of  such  erections,  the  intended 
gardens,  which  had  never  been  used  and  enjoyed  there- 
with, would  have  passed.  That,  at  present,  they  were 
mere  ruins,  and  little  better  than  a  heap  of  bricks. 
That  if,  however,  they  were  treated  as  ''buildings," 
then  the  land  about  them,  or  even  the  intended  gardens, 
could  not  pass  under  that  word  "  building,"  which  was 
really  the  test  of  their  coming  within  the  section  referred 
to.  They  also  argued  that  the  substituted  road  was  far 
preferable  to  the  old  one. 

The  Master  of  the  Rolls. 

It  is  impossible  for  the  railway  company  to  maintain 

the  case  which  they  contend  for.    After  the  decisions 

on  the  subject  it  could  not  be  disputed,  but  that  if  these 

erections 

(a)  1  De  G.  4-  J.  446.  (r)  1  John.  Sf  Hem,  400. 

(6)  28  Bean.  104.  {d)  2  John.  4-  Hem.  248. 

VOL.  XXX — IV.  O  O 
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1862.  erections  were  perfect  aod  nearly  completed  bouaea  with 
gardensi  finished  according  to  the  design,  the  railway 
company  having  taken  the  end  of  the  gardens  woald 
Tbb  Crtstai.  have  been  compellable  to  take  the  houses  themselves. 
Bail.  Co.  Originally  there  might  have  been  some  doubt,  but  that 
has  been  removed  by  the  decisions,  and  under  the  8  &  9 
VicL  c.  18y  8.  92,  the  company  would  have  been  bound 
to  take  the  houses  as  well  as  the  land. 

The  only  question  to  be  considered  is,  whether  these 
are  **  houses"  within  the  meaning  of  the  words  of  the 
statute  ;  they  certainly  m\ist  be  considered  as  houses  or 
nothing,  for  if  they  are  not  houses  they  do  not  come 
within  the  words  **  other  building  or  manufactory."  It 
may  be  conceded  to  the  Defendants,  that  if  there  had 
been  originally  houses  upon  a  plot  of  land,  which  had 
been  allowed  to  fall  into  such  ruin,  as  to  have  tumbled 
down  and  become  a  mere  heap  of  bricks  on  the  ground, 
they  would  not  constitute  a  **  building,"  and  it  might 
possibly  be  a  question  as  to  the  particular  period  of  time 
at  which  the  houses  had  fallen  down  or  had  arrived  at 
that  state  of  ruin  that  they  could  no  longer  be  called 
houses  or  buildings.  I  quite  concur  in  the  argument, 
that  if  the  structure  can  possibly  with  propriety  be  called 
a  ^'  house,"  it  must  be  so  treated,  and  that  the  value  of 
it  must  be  assessed  by  a  jury,  or  in  such  other  manner 
as  the  parties  may  agree  upon.  But,  in  this  case,  it  is 
impossible  that  any  such  question  can  be  raised.  In 
1849  there  were  three  buildings  upon  this  plot  of  land 
in  a  rough  field,  and  it  was  intended  to  make  gardens 
from  them  up  to  York  Crescent.  The  buildings  which 
were  erecting  were  in  such  a  state  that  they  might  with 
propriety  be  called  ** houses;'  they  were  of  sufficient 
height,  and  were  erected  upon  proper  foundations ;  and 
it  may  be  assumed,  that  the  district  surveyor  had  notice 
of  their  erection,  and  saw  that  the  walls  were  of  proper 

thickness, 
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thicknessy  and  they  were  duly  roofed  in.    This  was  done        1862. 

in  1849 ;  for  six  years  afterwards  nothing  was  done,  and 

I  have  no  means  of  ascertaining  what  amount  of  damage 

such  buildings  may  have  sustained  in  the  course  of  these       S  ^^^^^^ 

years ;  but  I  presume  it  would  be  much  less  where  a      Rail.  Co. 

house  is  covered  in  than  where  it  is  not  covered  in,  and 

I  think  it  fair  to  assume,  that  in  1855  the  damage  would 

not  be  irreparable  or  such  as  to  require  the  rebuilding 

of  the  houses,  even  though  some  of  the  timber  might  be 

decayed  and  require  to  be  replaced. 

There  is  a  sufficient  explanation  why,  from  1855 
to  the  present  time,  the  PlaintiflTs  have  done  nothing 
towards  the  maintenance  or  completion  of  the  buildings. 
On  the  31st  of  May  in  that  year  they  received  notice 
that  the  whole  of  the  buildings  must  be  taken  by 
the  company ;  they  were  either  right  or  wrong  in  this 
requirement,  but  if  they  were  right,  it  was  not  their 
business  to  do  anything  more  to  the  buildings,  for  if 
they  had  and  the  company  did  not  happen  to  want  them 
as  houses,  they  might  reasonably  have  complained  of 
the  Plaintiffs  for  incurring  expenses  and  adding  to  the 
amount  which  the  company  would  have  to  give  for  the 
property  by  reason  of  such  subsequent  outlay.  It  is 
difficult  to  see  how  the  railway  company  could  get  over 
this  argument ;  if  the  Plain tifl's  had  spent  much  money 
in  completing  the  houses,  they  would  have  said,  ''  you 
have  laid  out  all  this  money,  entirely  at  your  own  risk, 
you  told  us  we  must  take  the  houses,  and  therefore  we 
have  nothing  to  do  with  that  subsequent  outlay;'*  on 
the  other  hand,  now  that  the  Plaintiffs  have  made  no 
such  outlay,  the  company  says  that  the  houses  are 
damaged  and  in  such  a  state  that  they  are  worth  nothing. 
Six  years  and  three  quarters  have  now  elapsed  since 
the  notice  was  given  to  the  company,  it  is  impossible 
therefore  to  rest  any  valid  argument  on  the  circum- 
o  o  2  stance 


Alexander 
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1862.  8tance  that  the  buildings  are  not  now  houses,  even  if  the 
fact  be  so^  for  they  must  be  considered  with  reference  to 
their  state  in  the  year  1855;  if,  at  that  time,  they  were 
The  Crystal  jq  an  unfinished  state,  it  might  reasonably  have  been 
Rail.  Co.  expected  that,  in  the  course  of  six  years  and  three 
quarters,  they  would  have  become  ruinous  or  even  liable 
to  fall  down,  but  it  may  be  assumed  that,  if  such  had 
been  the  case,  the  evidence  given  would  have  had  refer- 
ence to  their  state  at  that  time,  and  not  to  their  present 
condition. 

I  am  of  opinion,  therefore,  that  this  case  falls  within 
that  class  of  decided  cases  which  has  been  referred  to. 
I  am  also  of  opinion  that  these  buildings  can  be  desig- 
nated by  no  other  term  than  **  houses,"  unfinished  it  is 
true,  but  if  a  company  give  notice  to  a  man  who  is 
building  his  house,  that  they  intend  to  take  it  for  the 
purpose  of  their  undertaking,  they  cannot,  if  he  stops, 
say  it  is  a  mere  heap  of  bricks,  and  that  they  are  not 
obliged  to  take  it;  the  advantage  they  have  is,  that  it  is 
of  less  value  than  if  the  building  had  been  completed. 

The  Plaintiffs  are,  therefore,  entitled  to  a  decree  with 
costs. 
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JAY  V.  RICHARDSON. 

March  4. 

TtTR.  MO  RANT  was  the  owner  in  fee  of  a  large  The  owner  in 

^^    tract  of  land  adjoining  Aldershot  Camp,  part  of  Jna^dTe?'''** 

which  was  divided  into  lots  for  building  purposes.    Two  ™i*^  ^l^^  first 

of  these  lots,  to  which  alone  it  is  necessary  to  advert,  and  cove-  ' 

were  situate  within  a  few  hundred  yards  of  each  other,  n«n\^  ^^^\  he 

and  were  designated  in  the  pleadings  as: —  any  house  or 

r«.       ^         ,_,-.,,.        ,  land,  within  a 

I.  "  The  Queen's  Hotel  Plot,"  and  ceruin  dis- 

II.  "  Plot  No.  1,  being  lot  31."  ^""^^'^  *"• 

'  ^  be  used  as  an 

hotel.    Hede- 

On  the  first  plot,  a  builder  had  erected  a  large  hotel,  ^^^d^pw 

called  "  The    QueerCs  Hotel,**  which   he  sold   to  the  which  was 

Plaintiff,  Mr.  Jay,  and  by  an  indenture  dated  the  26th  j^^ce  to  an-  ' 

of  September,  1856,  Mr.  Movant,  on  the  nomination  of  ^^^^^  person. 
,      ,     .,  -  1.1*^,        ^         •      TT      t      1      •>         1  The  Defendant 

the  builder,  demised  ''  the    Queen  s  Hotel  plot,     and  purchased  the 

the  buildings  thereon  erected,  unto  the  Plaintiff  Mr.  reversion  of  the 
^  second  plot  and 

Jay  for  a  term  of  forty-eight  years,  at  a  rent  of  75/.    This  afterwards 

lease  contained  a  covenant  by  Mr.  Jay  that  he  would  ^^^^  ^f*|{*  ^^^ 
not  "  during  the  term  convert  the  said  messuages  or  «"  the  Court 
tenements  and  buildings  into  private  houses,  or  use  the  Uce  of  the  re- 
same,  or  suffer  them  to  be  used,  for  any  other  purpose  "tnctive  cove- 
1  11*  1  till  11  "'^"*  relating 

than  an  hotel, or  inn  and  tap,  and  should  not  nor  would,  use  to  the  first  lot. 

the  same  or  any  building  or  erection  which  at  any  time         .» that  he 

during  the  said  term  might  be  built  or  erected  on  any  bound  by  that 

portion  of  the  said  demised  premises  for  the  purposes  of  ^^^^^fj  on  the 

gambling,  betting  or  gaming,  or  permit  or  allow  any  construction  of 

gambling,  betting  or  gaming  to  take  place  therein,  and  'the  part  of  a 

should  and  would  conduct  and  manage  the  same  hotel,  or  !ff°rj  "°^  ^ 

°  '        "let'  any 

inn  house  or  any 

land  for  the 

erection  of  any  house  to  be  used  as  an  hotel,  that  the  lessor,  and  those  who  claimed 

under  him,  could  not  allow  any  of  his  land  to  be  used  for  that  purpose. 
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1862.  inn  and  tap,  in  a  proper  and  orderly  manneri  and  would 
use  his  best  endeavors  at  all  times  to  increase  and  ex- 
tend the  custom  and  business  thereof." 

The  lease  contained  a  power  of  re-entry  on  nonper- 
formance, by  the  lessee,  of  any  of  the  covenants,  and  a 
covenant  on  the  part  of  the  lessor  in  the  following 
terms : — 

**  And  the  said  George  Morantt  for  himself,  his  heirs, 
executors  and  administrators,  doth  hereby  covenant, 
promise  and  agree  with  and  to  the  said  William  Chickall 
Jay,  his  executors,  administrators  and  assigns,  that  he 
the  said  George  Morant,  his  heirs  or  assigns,  shall  not 
nor  will,  at  any  time  during  the  said  term  hereby 
granted,  let  any  house,  building  or  erection,  or  any  land 
for  the  erection  of  any  house  or  building,  to  be  used  as 
an  hotel  or  inn,  or  for  the  sale  of  beer^  ale,  spirits  or 
other  fermented  liquor,  by  retail^  within  a  quarter  of  a 
mile  from  the  point  of  junction  of  the  said  turnpike 
road  and  the  road  leading  therefrom  to  Lynchford 
[which  was  the  place  where  the  Queen's  Hotel  was 
situated].  And  also  that  he  the  said  William  Chichall 
Jay,  his  executors,  administrators  and  assigns,  well  and 
truly  paying  the  said  yearly  rent  hereinbefore  reserved, 
and  observing  and  performing  the  several  covenants, 
conditions  and  agreements  hereinbefore  contained,  and 
ou  his  or  their  part  to  be  respectively  paid,  observed  and 
performed,  shall  and  lawfully  may,  during  the  term 
hereby  granted,  peaceably  and  quietly  hold,  occupy  and 
enjoy  the  said  demised  messuages,  buildings  and  pre- 
mises, and  every  part  thereof,  without  any  eviction, 
.ejection,  interruption,  claim  or  demand  whatsoever,  of, 
from  or  by  the  said  George  Morant,  his  heirs  or  assigns, 
or  any  other  person  or  persons  whomsoever,  lawfully  or 
equitably  claiming  or  to  claim  by,  from,  through,  under 
or  in  trust  for  him,  them  or  any  of  them." 

The 
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The  second  mentioned  plot  of  ground,  vit.,  **  plot  No.       1882. 
I,  being  lot  31/'  was,  by  an  indenture  dated  the  22nd 
of  January,  1856,  demised  by  Mr.  Morani  to  Oearge 
Swann  for  the  term  of  twenty-one  years,  at  the  yearly  R-icbaemob* 
rent  of  26/.  5s.     And  such  indenture  contained  the 
following  covenant: — 

**  And  the  said  George  Swann  for  himself,  his  heirs, 
executors,  administrators  and  assigns,  hereby  further 
covenants  that  he  the  said  George  Swann,  his  executors, 
administrators  and  assigns,  shall  not,  nor  will  use,  or 
permit  or  suffer  to  be  used  any  building,  erection  or 
booth,  which  at  any  time  during  this  demise  may  be 
built  or  erected  on  the  said  piece  or  parcel  of  ground, 
for  the  purpose  of  selling  beer,  ale,  spirits  or  any  other 
fermented  liquor,  without  the  written  authority  of  the 
said  George  Morant,  his  heirs  or  assigns." 

In  December,  1860,  Morant  sold  and  conveyed  his 
Farnborough  estate,  including  the  reversion  in  fee  of 
both  the  plots,  to  Mr.  Newman,  who  at  the  date  of  his 
purchase  had  full  notice  of  both  the  leases  from  Morant 
to  Jay  and  Swann  respectively. 

On  the  15th  of  May,  1861,  Newman  put  up  various 
portions  of  the  estate  for  sale  by  auction,  including 
therein  the  reversion  in  fee  of  the  premises  designated 
as  the  "  plot  No.  1,  being  lot  31,"  but  not  including  the 
reversion  of  the  premises  designated  as  **  the  Queen*s 
Hotel  plot."  The  particulars  of  sale  referred  to  the 
lease  to  Swann,  and  also  stated  that  ''plot  No.  1, 
being  Lot  31,"  and  the  other  lots  therein  specified,  were 
sold  "  subject  to  any  restriction  as  to  building  public^ 
houses  and  so  forth  contained  in  any  leases  granted  by 
Mr.  Morant  or  his  lessee  to  any  person  or  persons 
whomsoever." 

The  Defendant,  Mr.  Richardson,  attended  tbeauctibn, 

and 
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and  became  the  purchaser  of  the  ''plot  No.  I,  being  lot 
31/'  and  he  signed  a  contract  containing  the  aforesaid 
stipulation,  that  he  purchased  *^  subject  to  any  restriction 
Richardson,  ^s  to  building  public-houses  and  so  forth  contained  in 
any  leases  granted  by  Mr.  Morant,  or  his  lessee,  to  any 
person  or  persons  whomsoever." 

It  was  a  matter  in  disputei  but  the  Court  came  to 
the  conclusion,  that,  at  the  time  of  his  purchase,  Mr. 
Richardson  had  notice  of  the  restrictive  covenants  con- 
tained in  the  lease  from  Morant  to  Jay. 

Soon  after  this  purchase,  Mr.  Richardson  also  pur- 
chased 8wann*s  interest  in  the  lease,  and  thus  became 
the  owner  of  the  lease  and  of  the  reversion  in  fee.  The 
lease  was  surrendered  to  him  on  the  14th  of  August, 
1861.  Mr.  Richardson  thereupon  erected  on  ''  plot  No. 
1,  being  lot  31"  an  hotel  or  inn  for  the  sale  of  beer,  ale, 
spirits  and  other  fermented  liquors,  and  he  offered  to  let 
or  sell  the  same  to  be  used  as  an  hotel  or  inn. 

The  Plaintiff,  considering,  it  would  be  highly  pre- 
judicial and  injurious  to  his  rights  to  allow  any  erection 
or  bpilding  on  ''plot  No.  1,  being  lot  31"  to  be  used 
as  an  hotel  or  inn,  which  by  its  competition  would 
destroy  the  value  of  the  QueeiCs  Hotels  instituted  this 
suit  against  Richardson^  praying  that  the  Defendant,  his 
servants  and  agents,  might  be  restrained  by  injunction, 
during  the  continuance  of  the  Plaintiff's  lease,  from 
using  "  the  plot  No.  1,  lot  No.  31"  (.being  the  premises 
described  in  the  indenture  of  lease  of  the  22nd  o(  January^ 
1856),  as  an  hotel  or  inn,  for  the  sale  of  beer,  ale,  spirits 
or  other  fermented  liquor,  and  from  allowing  and  per- 
mitting the  same  to  be  so  used,  and  from  doing  or 
assisting  in  any  act,  deed,  matter  or  thing  tending 
thereto. 

That 
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That  the  Defendant  might,  in  like  manner,  be  re-  1862. 
strained,  during  the  same  period,  from  demising,  leasing 
or  granting,  for  any  term  of  years  or  any  larger  estate, 
the  property  comprised  in  the  lease  of  the  22nd  of  RicHAaoioB. 
January^  1866,  except  with  an  expressed  reservation  of 
the  rights  of  the  Plaintiff,  and  all  persons  interested 
under  the  lease  of  the  25th  of  September,  1856,  and  a 
restriction  from  allowing  any  building,  erection  or  booth 
thereon,  to  be  used  as  an  hotel  or  inn  for  the  sale  of 
beer,  ale,  spirits  and  other  fermented  liquor. 

Mr.  Selwyn  and  Mr.  Beavan  for  the  Plaintiff.  This 
case  might  be  argued  as  one  of  a  covenant  running  with 
the  land,  or  as  a  grant  of  an  exclusive  right  of  opening 
an  hotel  on  the  property,  within  the  specified  limits;  in 
which  case,  the  Plaintiff  would  have  a  legal  right  which 
would  be  binding  on  all  persons  taking  under  Morant. 
But  that  is  unnecessary,  as  it  is  clear  that  the  De- 
fendant derives  his  right  out  of  Moranfs  reversion,  and 
also  that  he  had  express  notice  of  the  Plaintiff's  rights. 
He  is  therefore  bound  to  the  same  extent  as  those 
through  whom  he  claims ;  Talk  v.  Moxhay  (a). 

Morant  himself  could  not  have  opened  an  inn,  neither 
can  any  person  claiming  under  him  with  notice.  The 
Defendant  had  direct  notice  from  Mr.  Swann  and  con- 
structive notice,  both  by  the  statement  of  the  Plaintiff's 
lease  upon  the  abstract,  and  by  the  conditions  of  sale, 
under  which  he  expressly  took,  ''  subject  to  any  re- 
striction as  to  building  public-houses  and  so  forth  con- 
tained in  any  leases  granted  by  Mr.  Morant  or  his  lessee 
to  any  person  whomsoever."  They  also  cited  De  Mattat 
V.  Gibson  {b). 

Mr.  FoUett  and  Mr.  Cracknall  for  the  Defendant. 

1st 

(a)  11   Beov.  571  ;   2   PhUl.         (6)  4  De  G.  ^  J.  276. 
774;  5.C.,  1  HaU^  Tio.  105. 
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1862.  Ist.  The  Defendant  bad  no  notice  of  this  covenant. 
The  property  bought  by  Defendant  was  difierent  from 
that  belonging  to  the  Plaintiffi  and  therefore  it  was  not 
necessary  or  incumbent  on  the  purchaser  to  examine 
the  Plaintiflf's  lease  or  inquire  as  to  his  title.  2nd.  The 
Plaintiff  seeks  equitable  relief  in  respect  of  a  legal 
covenant ;  this  cannot  be  more  extensive  than  that  to 
which  he  would  be  entitled  at  law.  That  which  the 
Defendant  proposes  to  do  would  not,  at  law,  be  held  to 
be  a  breach  of  this  covenant,  which  only  says,  that  JtforaiU 
shaU  not  let  any  land  to  be  used  as  an  hotel  or  inn. 
This  does  not  prohibit  the  Defendant  from  building  an 
inn,  or  carrying  on  the  trade  of  innkeeper,  or  from 
selling  his  property  without  restriction. 

The  Master  of  the  Rolls. 

If  I  afforded  the  Plaintiff  no  relief  I  should  be  refiising 
to  look  at  the  plain  merits  of  the  case,  and  giting  way 
to  what  I  consider  to  be  the  merest  technicalities. 

The  first  question  is,  whether  the  Defendant  knew  of 
the  covenant,  and  secondly,  what  is  its  proper  con- 
struction. 

I  will  assume,  for  the  present,  that  there  is  a  covenant 
in  the  lease  of  the  Queen's  Hotel  which  makes  it  impos- 
sible for  anybody  to  build  or  to  use  any  building  as  a 
public  house  within  a  quarter  of  a  mile  of  it.  Then 
the  first  question  is,  whether  the  Defendant  had  notice, 
not  constructive  but  positive  and  distinct  notice,  of  the 
existence  of  such  a  covenant?  In  the  first  place  he 
admits  that  at  the  auction  this  was  read  to  him  :--that 
anybody  who  buys  lot  31,  buys  it  **  subject  to  any 
restriction  as  to  building  public-houses  and  so  forth 
contained  in  any  leases  granted  by  Mr.  Morani  or  his 
lessee  to  any  person  or  persons  whomsoever."  There 
is   notice  therefore   that  if  he  buys   lot  31,  he  buys 

it 
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it  *'  subject  to  any  restriction  as  to  building  public-        1862. 

houses  contained  in  any  lease  granted  by  Mr,  Morant      ^'^^y^*^ 

Jay 
to  any  person  whomsoever/'    That  is  a  plain  intimation  9, 

that  some  of  those  leases  do  contain  restrictions  as  to  Richardsoh* 
building  public-houses.  It  is  clear,  therefore,  that  any 
one  who  buys  subject  to  that  condition  buys  subject  to 
a  positive  restriction,  whenever  it  is  contained  in  any  one 
of  those  leases,  and  if  he  had  any  doubt  or  hesitation 
respecting  the  effect  or  character  of  any  such  restriction, 
it  was  his  duty  to  inquire  what  the  meaning  and  the 
extent  of  that  restriction  was.  No  purchaser  who  has 
thought  fit  to  omit  that  plain  and  easy  duty  can  com- 
plain, if  he  afterwards  find  that  the  restriction  was  a 
very  strong  and  binding  one. 

It  is  also  sworn,  positively,  that  the  restriction  was 
explained  at  great  length  during  the  time  of  the  auction. 
The  Defendant  says  he  did  not  hear  it,  but  whether  he 
did  or  not  is,  if  the  evidence  of  Mr.  Swann  is  to  be 
believed,  not  of  the  slightest  consequence,  for  though 
the  Defendant  has,  in  his  affidavit,  contradicted  some 
of  Mr.  Swanns  statements,  he  has  not  contradicted 
a  word  of  the  conversation  deposed  to  by  that  witness. 
Mr.  Swann  swears  positively  in  his  affidavit,  that  his 
lease  was  shewn  to  the  Defendant,  and  that  at  that  time 
the  Defendant  said  he  should  build  a  public-house  upon 
the  piece  of  land  bought  by  him ;  that  Mr.  Swann 
thereupon  told  him,  that  a  public-house  could  not  be 
built  so  near  to  the  QiieerCs  Hotels  as  the  lease  of  the 
hotel  contained  a  covenant  that  no  public-house  should 
be  built  within  a  quarter  of  a  mile  of  it  That  is  a 
distinct  notice.  It  is  true  that  such  a  statement  by  itself 
might  be  of  no  value,  if  the  information  had  been  derived 
from  a  mere  stranger,  but  here  the  tenant  of  the  very 
piece  of  land  which  he  is  going  to  buy,  after  he  has  seen 
the  lease  which  itself  contains  a  restriction  against  using 

it 
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1862.  it  as  a  public-house,  and  after  he  had  stated  his  iuten- 
tion  that  he  purchased  this  lease  for  the  purpose  of 
building  a  public-house  on  the  land,  gives  him  express 
RicBARDioN.  notice  that  there  is  a  covenant  in  the  lease  of  the  Queen^s 
Hotel  which  makes  that  impossible,  because  it  prohibits 
any  hotel  or  public-house  being  built  within  a  quarter  of 
a  mile  of  it.  With  that  knowledge  and  with  that  present 
to  his  mind  at  the  time,  he  goes  to  the  auction,  and  at 
the  auction  the  restriction  I  have  stated  was  read  out 
to  him.  It  might  well  be,  that  he  would  not  ask  for 
any  further  explanation,  for  he  had  already  received 
distinct  explanation  of  what  the  lease  contained,  quite 
independently  of  what  was  stated  in  the  auction  room. 

It  is  obvious  from  the  argument  of  his  counsel  that 
the  Defendant  fancied  that  the  proviso  entered  into  by 
Morant  against  "  letting'*  land  to  be  used  as  a  public- 
house,  would  not  prevent  him  from  "  selling"  land  for 
that  purpose ;  and  that  a  purchaser  might  set  up  a  public- 
house  just  as  he  pleased,  and  would  not  in  any  respect 
be  affected  by  the  covenant.  It  is  clear  to  me  that  this 
is  the  question  which  the  Defendant  has  come  to  try, 
that  he  has  never  been  ignorant  of  the  terms  of  the  co- 
venant, but  that  he  has  probably  continued  until  now  in 
the  belief,  that,  as  he  was  a  purchaser  and  not  a  lessee, 
no  Ck)urt  of  justice  would,  on  the  terms  of  this  covenant, 
prevent  him  from  building  a  public-house  within  a  quarter 
of  a  mile  from  the  Queen*s  Hotel.  That  is  what  he 
denies  he  had  notice  of,  but  that  he  had  distinct  notice 
of  the  covenant  and  that  he  knew  its  character,  although 
he  did  not  believe  it  would  go  to  the  extent  it  does,  is, 
in  my  opinion,  established  by  the  evidence  and  by  what 
he  himself  has  stated  both  in  his  answer  and  in  his 
affidavit. 

It  is  clear  that  he  is  bound  by  that  covenant,  and 

that 
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that  he  has  bought  subject  to  it  and  that  it  binds  every 

person  who  claims  under  Mr.  Morant.    It  binds  Mr. 

Newman  and  binds  Mr.  Richardson  exactly  in  the  same 

manner  as  if  Mr.  Morant  himself  were  the  person  now  R-xchardiok. 

endeavouring  to  convert  lot  31  into  a  public-house. 

I  now  come  to  consider  what  is  the  effect  of  the 
covenant.  It  is  a  covenant  not  to  let  any  house, 
building  or  erection^  or  any  land  for  the  erection  of  any 
house  or  building,  to  be  used  as  an  hotel  or  inn,  or  for 
the  sale  of  beer,  ale,  spirits  or  other  fermented  liquors, 
within  a  quarter  of  a  mile  from  the  Queen^s  HoteL 
Now  can  it  be  reasonably  contended  that  Mr.  Morant 
would  not  have  broken  that  covenant  if  he  had  sold 
a  plot  of  land  immediately  opposite  the  Queen*s  Hotel 
the  next  day,  and  the  purchaser  had  set  up  a  public- 
house  ?  It  is  obvious  that  the  effect  and  meaning  of 
this  covenant  is  this : — that  he  will  not  permit  any  house 
to  be  used  as  an  hotel  or  inn  for  the  sale  of  beer  or 
spirits,  that  is,  he  will  do  no  act  that  shall  suffer  that 
to  take  place,  and,  in  my  opinion,  that  binds  every 
person  who  claims  under  him. 

I  am  of  opinion,  therefore,  that  the  construction  of 
the  covenant  is  that  which  I  have  stated,  and  in  order 
to  have  the  inatter  clearly  established  now,  so  that  it 
may  be  taken  by  way  of  appeal  from  my  decision,  with- 
out reserving  the  question  to  be  discussed  on  a  motion  to 
commit  in  case  of  violation  of  the  injunction,  I  propose, 
at  once,  to  grant  a  perpetual  injunction  to  restrain  the 
Defendant,  his  heirs  or  assigns,  during  the  continuance 
of  the  demise  of  the  Queen's  Hotels  from  allowing  any 
house,  building  or  erection,  or  letting  any  land  for  the 
erection  of  any  house  or  building,  to  be  used  as  an  hotel 
or  inn  for  the  sale  of  beer,  spirits  or  other  fermented 
liquor.  Of  course  the  Plaintiff  must  have  the  costs  of 
the  suit 
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FORD  V.  DAVESIES  DE  PONTfeS. 
DAVESIES  DE  PONTES  v.  KENDALL. 

TN    1821,  an  attachment  took   place  between  Miss 

Mary  Ann  Payne,  an  English  lady  of  the  age  of 

eighteen,   and  a  French  gentleman,   M.   Davesies  de 

Pontis.     She  returned   to  England,  and   her  friends, 

disapproving  of  the  attachment,  caused  it  to  be  broken 

off,  and  in  the  next  year,  Miss  Payne  married  Mr. 

agef u  SvaJid.  dolphin,    a    gentleman   of   large    landed    estates    in 

A  testatrix,    Gloucestershire,    A  settlement  was  executed,  whereby 

his  real  estates  were  settled,  subject  to  a  provision  for  his 

wife,  on  himself  for  life,  with  remainder  to  his  first  and 

other  sons  in  tail   male,   with   remainder  to  himself 

in  fee. 


Nov,  4,  5,  7. 

A  deed,  exe- 
cuted in  con- 
sideration of 
a  future  co- 
habitation 
between  two 
persons,  who 
are  incapable 
of  contracting 
a  legal  marri- 


by  her  will,  de- 
vised real  es- 
tates, and,  by 
a  subsequent 
deed,  attested 
by  two  wit- 
nesses, she 
conveyed  them 
on  other  trusts. 
Held,  that  the 
deed  (assuming 


There  was  only  one  child  of  the  marriage,  who  died 

aged  six  weeks.    The  marriage  was  an  unhappy  one, 

it  to  be  void  as  Mr.  Dolphin  indulged  in  habits  of  extravagance,  &c., 

ii/f)  was  noiT  "  ^^'1  ^"^  '°  1839  he  became  very  involved. 

such  a  ''writing  The 

declaring  an 

intention  to  revoke"  the  will,  as  is  required  by  1  Vict.  c.  20,  s.  20,  and  therefore  that 

the  will  operated  on  such  estate  and  interest  as  the  testatrix  possessed  in  the  property 

at  her  death. 

A  testatrix  devised  an  estate  to  De  P.,  charged  with  some  pecuniary  legacies ;  she 
afterwards,  by  deed,  conveyed  the  estate  to  him  free  from  those  charges.  After  her 
death,  it  was  insisted  that  the  deed  was  void,  being  executed  for  an  immoral  consi- 
deration ;  but  that  it  nevertheless  revoked  the  will.  i>  P.  having,  however,  submitted 
to  give  effect  to  the  dispositions  contained  in  the  will  iu  favor  of  the  legatees,  the  Court 
abstained  from  expressing  any  opinion  as  to  the  validity  of  the  deed,  holding  that,  even 
if  invalid,  the  will  was  not  revoked. 


Dates. 


1822.  Marriage. 

1839.  Re-settlement 

1853.  Acquaintance  renewed. 

Apr.    1854.  Will. 

July,  1854.  Scotch  divorce. 

Attg.  1854.  Deeds. 


Sept,  1854.  Deed  and  contract. 
Oct,    1854.  Marriage  in  Scotland, 
Feb.,  1855,  Marriage  in  France, 
May,  1856.  Placed  in  convent 
June,  1856.  Void  wilU 
Sept.  1856.  Death. 
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The  aunt  of  Mr.  Dophin  agreed  to  assist  him,  and  she 
advanced   19,000/.,  in  addition  to  4,000Z.  already  ad- 
vanced, to  pay  off  his  debts,  in  consideration  of  his  re- 
settling bis  estates,  and  this  was  done  by  some  deeds    !>■  Pontes. 
dated  the  15th  of  November,  1839. 

By  these  indentures,  the  Gloucestershire  estate  and 
other  property  were  conveyed  to  trustees  with  powers 
to  sell ;  and  the  trusts  declared  were,  to  secure  to  the 
aunt  of  Mrs.  Dolphin  the  amount  of  her  advances,  and 
the  residue  was  settled  on  MxQ.Dolphin  during  the  joint 
lives  of  Mr.  and  Mrs.  Dolphin,  And  after  the  death  of 
either  of  them,  the  property  was  settled  as  follows: — 

If  Mrs.  Dolphin  should  survive  Mr.  Dolphin,  upon 
trust  for  her  absolutely,  but  in  case  she  should  die  in 
bis  lifetime  (which  happened),  upon  such  trusts,  &c.,  or 
otherwise  in  such  manner  and  form  as  Mrs.  Dolphin, 
notwithstanding  her  coverture,  by  any  deed  or  instru- 
ment in  writing,  with  or  without  power  of  revocation, 
or  by  her  last  will  and  testament  in  writing,  or  any 
codicil  or  codicils  thereto,  or  any  other  writing  in  the 
nature  of  or  purporting  to  be  her  last  will,  to  be 
signed  and  published  by  her  in  the  presence  of  and 
attested  by  two  or  more  credible  witnesses,  should, 
from  time  to  time,  direct  or  appoint;  and  in  default  of 
such  appointment,  and  subject  and  without  prejudice 
thereto,  in  trust  for  Mr.  Dolphin,  his  executors,  ad- 
ministrators and  assigns. 

Shortly  after  the  execution  of  these  deeds,  Mr.  Dol- 
phin deserted  his  wife  altogether.  She,  however,  con- 
tinued to  reside  at  his  house  in  Gloucestershire,  leading, 
for  fourteen  years,  a  wretched  and  solitary  life. 

She  went  to  Paris  in  1853,  where  she  made  inquiries 
as  to  her  former  friend  M.  DavSsies  de  Pontes,  and  she 

then 


CASES  IN  CHANCERY. 

owD  in  England.  I  declare  that  (according  to  the 
power  given  to  me  in  the  deed)  I  have  signed  and  put 
my  name  to  this  my  irrevocable  donation  to  my  most 
esteemed  Triend  the  said  General  Davisies  de  Pontis, 
on  the  26th  of  August,  1864.  Dated  Paris,  Hotd  de 
LilU  et  dr Albion:' 

On  the  day  following,  she  sent  the  deed  to  General 
De  Pontis  with  a  letter  as  follows : — 

"  27th  August,  1854. 
*'  My  best  friend, 

"  The  accompanying  paper  contains  my  free 

deed  of  gift,  irrevocably  made,  in  my  position  of  a  free 

agent.    Mr.  Maugham  thought  it  his  duty  to  point  out, 

in  words  too  painful  for  me  to  name,  that  I  signed 

irrevocably,  that  you  remained  in  no  way  bound  to  me. 

He  was  perfectly  right,  you  are  free  as  air.    My  deed 

of  gift  is  made  as  to  a  dearly  beloved  brother.     Do  not 

refuse  this  proof  of  my  esteem  from  a  friend,  but  act 

as  to  the  future  as  religiously  as  you  can  say  will  be 

for  the  happiness  of  both.     False  sentiment  on  either 

side  would  be  out  of  place,  and  lead  to  a  lifetime  of 

misery.    Mr.  Maugham  acted  rightly  as  a  legal  adviser, 

but  he  has  roused  pride  and  many  painful  feelings. 

Without  another  word,  my  friend,  beyond  what  I  write, 

continue  to  respect  and  esteem,  and  understand  my 

character.    After  I  have  signed  the  deed  you  are  more 

free  than  ever. 

''  Yours,  with  perfect  esteem  and  every  kind  feeling, 

"  Marg  Ann  Payne, 

''  Saturday,  August  27th,  1864. 

**  Do  not  let  me  injure,  in  the  slightest  degree, 

your  prospects  in  the  army.    Let  not  Mr.  Maugham, 

a  relative  of  yours,  think  me  so  contemptible  as  to 

importune  you.     Ever  keep  this  letter,  it  will  prove 

I  am 


Ford 
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I  am  uninfluenced,  and  have  never  sought  to  bind  you 

by  any  promise.     Do  not  write;  I  am  most  miserable 

and  so  weak  I  can  scarcely  stand  alone.    Thank  God, 

before  my  probable  death  of  this  epidemic,  I  have  done    ^*  PoutAi. 

justice  to  my  best,  my  dearest  friend." 

By  an  indenture  dated  the  8th  September,  1854, 
executed  in  the  presence  oF  two  witnesses,  and  made 
between  Mary  Ann  Dolphin^  General  De  Pontis  and 
William  Kendall  and  Thomas  Paxton  her  trustees,  she, 
in  execution  of  the  power  given  to  her  by  the  deed 
of  the  16th  November  J  1839,  and  of  every  other  power 
enabling  her  in  that  behalf,  irrevocably  directed  and 
declared,  that  her  trustees  should  stand  possessed  of  all 
the  rents,  interests  and  proceeds  whatsoever  comprised 
in  the  deed  of  the  16th  November,  1839,  upon  trust, 
during  the  continuance  of  the  trusts  thereof,  to  pay  her 
500/.  a  year  during  her  life  for  her  absolute  use,  and 
subject  thereto,  upon  trust  for  General  De  Pontis,  his 
executors,  administrators  and  assigns  absolutely.  And 
in  further  execution  of  the  powers  given  to  her  by  the 
deed  of  the  16th  November,  1839,  and  of  all  other 
powers  enabling  her  in  that  behalf,  she  appointed  and 
assigned  all  the  purchase  and  mortgage  moneys  and 
securities  upon  which  the  same  were  invested,  and  which 
were  to  be  held  upon  such  trusts  as  she  should  appoint, 
unto  General  De  Pontis,  his  executors,  administrators 
and  assigns  absolutely,  subject  only  to  the  annuity  of 
500/.  a  year  which  she  had  reserved  for  herself*  By  the 
same  deed  General  De  Pontis  covenanted  that  after  the 
trusts  for  paymoat  of  the  600/.  had  ceased,  he  would 
pay  to  JMary  Ann  Dolphin  or  Payne  and  her  assigns 
the  500/.  a  year  during  her  life,  and  she  released  all  the 
estates  from  the  annuities  of  200/.  and  700/.  a  year 
provided  for  her  by  the  deed  of  the  Isi  April,  1823,  and 
from  all  remedies  for  enforcing  payment. 

p  p  2  On 
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On  the  18th  of  September,  1854,  Mrs.  Dolphin 
signed,  in  England,  a  contract  of  marriage  with  Gfeneral 
Davisies  de  Pontis.  This  comprised,  on  her  part,  her 
life  interest  in  two  other  properties  and  the  500Z.  a  year, 
and  it  stated  as  follows : — 

"  These  two  estates  and  the  perpetual  annuity,  all  in- 
alienable^  are  independent  of  and  perfectly  distinct  from 
the  moveable  and  immoveable  property,  of  which  the 
future  wife  has  made  free  and  absolute  donation  to 
General  Davisiis  de  Pontis,  by  the  deeds  bearing  date  as 
aforesaid  the  26th  of  August  and  the  8th  of  September  last, 
which  donation  she  hereby  confirms,  as  far  as  needful, 
in  all  its  provisions,  without  any  reserve  or  restriction, 
seeing  that,  as  the  future  wife  has  expressed  in  the  said 
deeds  and  repeats  here,  this  donation  is  not  in  her  eyes 
a  liberality  but  a  conscientious  restitution,  and  in 
making  it,  she  has  only  piously  fulfilled  the  wish  ex- 
pressed by  her  respected  mother  on  her  death-bed,  and 
that,  at  the  same  time  of  her  own  full  and  free  will, 
without  any  influence  whatever,  she  has  only  performed 
late  an  act  of  justice  and  of  equity  which  was  to  have 
resulted  from  a  union  solemnly  sworn  between  them, 
the  accomplishment  of  which  has  hitherto  been  pre- 
vented by  the  falsehood  and  treachery  of  her  friends  in 
England,  and  that  lastly,  in  her  conscience  it  was 
demanded  by  the  high  esteem  and  the  respect  she  has 
always  entertained  for  General  Davisiis  de  Pontis,  her 
best,  her  oldest  and  her  most  disinterested  friend.'* 

On  the  8th  of  October,  1854,  General  Davisiis  de 
Pontis  went  through  the  ceremony  of  marriage  with 
Mrs.  Dolphin,  in  Scotland,  and  they  cohabited  as  man 
and  wife.  She  aflerwards  abjured  the  Protestant  faith, 
and  having  been  baptized  and  admitted  into  the  Roman 
Catholic  Church,  they  again  went  through  the  ceremony 

of 
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oF  marriage  in  Fi-ance,  on  the  5th  of  February,  1853, 

according  to  the  forms  of  the  Roman  Catholic  Church. 

Ford 

This  marriage  proved  an  unhappy  one,  and  the  result    ^*  Pontes. 
was,  that  in  May,  1856,  Mrs.  Dolphin  was  placed  in  the 
convent  of  Les  Dames  Avguatines,  at  Paris,  and  the 
General  took  a  command  in  Algeria. 

On  the  S3rd  of  June,  1856,  Mrs.  Dolphin  made  a 
holograph  will  at  Paris,  which  was  unattested  and  was 
valid  by  the  French  but  invalid  by  the  English  law, 
in  these  words:—''  I  revoke  all  previous  wills  made  by 
me  up  to  this  date,  23rd  June,  1856." 

Mrs.  Dolphin  died  in  the  convent  on  the  28th  of 
September,  1856. 

Litigation  ensued  as  to  her  will  and  property,  and 
ultimately  the  House  of  Lords,  affirming  the  judgment 
of  the  Court  of  Probate,  held,  that  the  Scotch  divorce 
had  no  effect,  that  Mrs.  Dolphin  continued  to  be  a 
married  and  a  domiciled  English  woman,  and  that, 
consequently,  her  will  of  1854  had  been  properly 
admitted  to  probate,  and  that  the  revoking  paper  of 
June,  1856,  was  a  nullity  (a). 

The  bill  in  Ford  v.  De  Pontis  was  filed  by  a  mort- 
gagee of  Mr.  Dolphin's  interest  in  the  estate,  against 
General  De  Pontis  and  others,  praying  a  declaration 
that  the  indentures  of  the  26th  oi  August,  1854  and  the 
8th  of  September,  1854,  were  not  a  valid  execution  of 
the  power  of  appointment  given  to  Mrs.  Dolphin  by  the 
indenture  of  the  15th  of  November,  1839.    (2).  That 

(if 

(a)  Sm  Dolphin  v.  Robint,  1      Lordt  Cata,  390. 
Sim.  4r  Tr'a,  37,  and  7  HouMe  of 
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(if  necessary)  it  might  be  declared  that  the  will  of  Mm. 
Dolphin,  dated  the  11th  of  April,  1864,  was  not  a  Talid 
execution  of  the  power. 

The  other  suit  of  De  Pontis  v.  Kendall  prayed  that 
the  trusts  of  the  deed  of  1839,  and  of  the  appointments 
of  July,  1853,  and  of  August  and  September,  1864,  and 
the  testamentary  instruments,  might  be  performed  and 
carried  into  effect  by  or  under  the  direction  of  this 
Court. 

Sir  Hugh  Cairns,  Mr.  Cole  and  Mr.  Southgate,  for 
the  Plaintiff,  Mr.  Ford.  First,  the  deeds  of  appoint- 
ment are  invalid,  for  the  whole  transaction  shews  that 
General  De  Pontis  was  party  to  the  collusive  and  in- 
valid divorce,  and  that  the  only  consideration  for  the 
deed  was  an  immoral  one,  resting  on  an  intention  of 
afterwards  cohabiting  together,  nominally  as  husband 
and  wife,  but  really  in  a  state  of  adultery,  she  being  in 
fact,  and  being  known  to  be,  a  married  woman,  and  in- 
capable of  contracting  a  second  marriage  with  General 
De  Pontis. 

• 

Secondly.  The  will  of  Mrs.  Dolphin  is  wholly  in- 
operative. Being  the  will  of  a  married  woman,  the 
grant  of  probate  does  not  determine  the  question  whe- 
ther the  appointment  by  will  was  good  or  subsisting  at 
her  death.  It  merely  decides  that  the  formalities  required 
by  a  testamentary  instrument  have  been  complied  with ; 
Dames  v.  Vincent  {a);  and  it  leaves  its  effect  and 
operation,  as  an  execution  of  a  power  over  real  estate, 
to  be  decided  by  this  Court  or  by  a  Court  of  law.  The 
power  to  appoint  by  deed  or  will  is  a  single  power  and 

not 

(a)  5  Moore's  P.  C.  201. 
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not  two  powers.    JEvans  v.  Saujiders  (a),  and  Latorence       1861 
V.  Wallis  {b),  is  an  example  of  the  practical  effect  of 
this  rule. 


FORP 


V. 


There  are  material  differences  in  this  case  between 
the  girts  by  will  and  the  gift  by  the  deeds.  The  will 
gives  legacies  payable  out  of  the  fund,  it  is  future  in  its 
operation,  and  is  revocable  and  ambulatory  until  death. 
But  the  deeds  dispose  of  the  entirely  of  the  property, 
they  operate  immediately  from  the  date,  and  are  irre- 
vocable.  These  deeds,  therefore,  demonstrate  a  clear 
intention  to  make  a  different  disposition,  and  not  to 
confirm  the  old  one ;  they  were  intended  to  supersede 
the  testamentary  gift  and  to  revoke  it.  The  general 
rule  is,  that  evidence  of  an  intention  to  make  a  dis- 
position which  differs  from  a  former  one,  of  itself  shews 
an  intention  to  revoke,  even  when  the  attempt  to  make 
a  different  disposition  fails;  Gresley  v.  Mou9ley{c\ 
where  Lord  Justice  .Turner  says((i),  that  '^revocation 
of  wills  by  conveyance,"  &c.  proceeds  upon  the  ground 
that  the  conveyance  "  evidences  an  intention  to  make  a 
difierent  disposition." 

Before  the  Statute  of  Frauds,  nt>  writing  was  neces- 
sary to  evidence  the  intention  to  revoke;  The  Earl  of 
Ikhester's  Case{e).  But  the  Statute  of  Frauds  (29 
Car.  2,  c.  3)  required  that  this  evidence  of  intention 
should  be  evidenced  or  authenticated  in  a  particular 
manner  specified  by  the  legislature.  By  the  6th  section 
of  the  Statute  of  Frauds,  the  writing  declaring  an  inten- 
tion to  revoke  need  not  be  a  testamentary  instrument, 
but  it  must  be  signed  by  the  devisee  in  the  presence  of 
three  witnesses,  and  it  was  not  necessary  that  the  wit- 
nesses 

(o)  1  Drew.  415 ;  6  De  G.,  (c)  ADeO.^J.  87. 

M.  ^  G.  651 ;  affirmed  by  H,  of  (d)  Page  94. 

L.,  31  Law  J.  {Chafkc.)  233.  (#)  7  Kei.  370. 

{b)  2  Bro.  C.  C.  319. 
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1861.  neRses  should  sign  in  the  presence  of  the  devisor,  as  in 
the  case  of  a  will  of  real  estate.  The  20th  section  of 
the  Wills  Act  (1  Vict.  c.  26)  is  the  same  in  substance 
Db  PoNTiss.  as  the  6th  section  of  the  Statute  of  Frauds,  with  this 
difference  only,  viz.,  that  the  Statute  of  Frauds,  perhaps 
by  inadvertence,  had  made  the  formalities  required  for 
a  revoking  instrument  different  from  those  required  for 
a  testamentary  instrument ;  but  the  Wills  Act  has  made 
them  similar.  But  the  revoking  instrument  need  no 
more  be  a  testamentary  writing  under  the  Wills  Act 
than  under  the  Statute  of  Frauds.  Any  "  writing  de- 
claring an  intention  to  revoke"  the  will  is  sufficient 
under  the  20th  section  of  1  Vict.  c.  20,  to  revoke  a  prior 
will,  if  it  be  executed  in  the  manner  thereby  provided, 
that  is,  if  it  be  signed  by  the  testator  in  the  presence  of 
two  witnesses,  which  is  the  case  here.  We  contend 
that  the  deed  of  August,  1854,  was  a  "  writing"  under 
the  20th  section  of  the  Wills  Act,  revoking  the  tes- 
tamentary appointment.  There  is  a  distinction  between 
a  revocation  by  subsequent  will  and  a  revocation  by  a 
subsequent  deed  making  different  dispositions;  if  the 
subsequent  will  be  invalid  as  a  will,  it  is  as  nothing,  and 
has  no  effect ;  Onions  v.  Tj/rer  (a). 

It  will  be  argued  that  the  invalidity  of  the  deeds  of 
appointment,  on  the  ground  of  illegality,  will  also,  in 
like  manner,  render  them  mere  waste  paper,  and,  there- 
fore, incapable  of  affecting  the  testamentary  appoint- 
ment; but  this  is  not  so.  On  this  subject,  it  is  ne- 
cessary to  bear  in  mind  the  distinction  that  exists  be- 
tween revocation  by  ademption  and  a  revocation  by 
an  intention  to  make  a  different  disposition.  Mr. 
Jarman  has  disregarded  this  distinction,  and  this  has 
led  him  to  the  opinion  expressed  in  the  last  paragraph 

of 
(a)  1  Vttrt  Wm$.  343 ;  2  Vern,  741. 


CASES  IN  CHANCERY.  683 

oF  cap.  7|  sec.  4  of  his  treatise  on  wills  (a).  That  he  1861. 
has  fallen  into  this  error  is  apparent  from  p.  xciv.  of  his 
worky  where,  in  arranging  the  Wills  Act  under  several 
heads,  he  has  headed  section  23  as  follows: — '^ Revoca- 
tion— Subsequent  Conveyances/'  But  that  section 
should  have  been  headed,  "  Ademption,"  and  not  "  Re- 
vocation," for  the  object  of  that  section  was,  to  prevent  a 
subsequent  conveyance  operating  by  ademption  defeating 
a  previous  gift,  which  it  often  did  under  the  old  law,  and 
that  against  the  intention  of  the  testator.  But  its  object 
was  not  to  prevent  a  subsequent  instrument  which  de- 
monstrated an  intention  to  revoke  a  previous  devise 
having  that  operation.  Section  23  of  the  Wills  Act  has, 
in  fact,  nothing  to  do  with  revocation  properly  so  called. 
If  there  be  no  different  disposition,  then  there  is  no  re- 
vocation by  ademption ;  but  it  is  not  true  that  there  is 
no  revocation  by  intention  to  revoke,  if  the  intention  be 
manifested  by  proper  evidence  as  required  by  section  20 
of  the  Wills  Act.  Mr.  Jarman  has  overlooked  the 
operation  of  that  section  and  the  proper  effect  to  be 
given  to  it,  having  regard  to  the  decisions  on  the  cor- 
responding section  in  the  Statute  of  Frauds. 

There  are  three  classes  of  cases  on  this  subject. 
The  first  class  is  where  deeds  are  valid  at  law,  but  are 
set  aside  in  equity  for  fraud,  e.g.,  cases  of  purchases  of 
reversions  for  inadequate  consideration,  or  where  deeds 
have  been  obtained  by  the  exercise  of  undue  influence. 
In  all  such  cases  there  is  a  revocation;  Hick  v. 
JUorsifi);  Beard  v.  Beard  {(c)\  Hawes  v.  Wi/aU{d)\ 
Shove  V.  Pincke{e);  Ex  parte  Earl  of  Ilchesier(f); 

Harmood 

(a)  Jarmnn  on  WilU,  vol.  1,  (d)  2  Cos,  263;  3  Bro.  C.  C. 

p.  139  {2nd  edit.)  156. 

(6)  Ambler,  215,  but  better  re-  (e)  5  T.  R.  124. 

ported  in  3  Lord  Kenton,  117.  (/)  7  Vet.  373. 

(c)  3  Atk.  72. 
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Harmood  v.  Oglander  (a).  The  latter  was  an  ademp- 
tion case  as  distinguished  from  a  case  of  revocation ; 
Simpson  v.  Walker  (i). 

The  second  class  is  where  the  deed  which  is  sob- 
sequent  to  the  will  is  inoperative,  both  at  law  and  in 
equity,  as  a  disposition  of  the  property ;  in  which  case 
it  will  operate  as  a  revocation,  if  it  declares  or  de- 
monstrates an  intention  that  the  devisee  shall  not  take 
the  property  under  the  will.  It  is  a  mistake  to  say  that 
such  a  deed  is  a  mere  nullity ;  an  instrument  may  be 
inoperative  as  a  disposition  of  the  property,  but  still  be 
the  act  and  deed  of  the  party.  Thus  a  Defendant,  even 
before  the  Common  Law  Procedure  Act,  could  not, 
under  the  plea  ''  non  est  factum,**  prove  that  a  bond 
was  void  at  common  law,  as  being  an  illegal  contract  to 
forego  prosecution  for  felonies.  In  all  these  cases 
where  illegality  or  fraud  is  relied  on,  it  must  be 
specially  pleaded  in  order  to  avoid  the  deed.  But  a 
deed,  which  is  the  act  and  deed  of  the  party,  though  in- 
operative as  a  disposition  of  property,  still  revokes  a 
previous  will  by  demonstrating  an  intention  that  the 
devisee  or  legatee  shall  not  take  the  property  under  the 
will. 

The  old  cases  before  the  Statute  of  Frauds,  as,  for  in- 
stance, a  feoffment  without  livery  of  seisin,  and  a  bar- 
gain and  sale  without  inrolment,  though  inoperative, 
have  been  held  to  revoke  a  prior  devise,  and  are  very 
strong  instances  of  this  principle.  This  is  explained  by 
Lord  Alvanky  in  Ex  parte  the  Earl  of  Hehester  (c) ; 
and  in  Hawes  v.  Wyatt{d)\  and  is  illustrated  by  the 
cases  of  Beard  v.  Beard  {e);  Shove  y,  Pincke(f); 

Attorney- 

(a)  6  Va.  199.  (rf)  2  Cox,  268. 

(6)  5  Sim,}.  (c)  SAtk.72. 

(0  7  Vet.  370.  (/)  5  T.  R.  124. 


CASES  IN  CHANCERY.  685 


Aitomey-Qeneral  ▼.  Vigor  {a)  \  Reid  v.  8hergold(b);       1861 
and  see  Fawier  v.  Jeffery  (c) ;  Harmer  y.  Wright  (rf) ; 
Edwardi  t.  Brown  (e). 
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The  third  class  is  where  the  subseqQent  deed  has 
been  held  not  to  revoke  the  will :  as  in  Matthews  v. 
Venables{f),  in  which  case  there  was  a  devise,  and  sob* 
seqnently  a  conveyance  to  charity,  attested  by  two  wit- 
nesses and  inrolled,  but  the  testatrix  died  within  twelve 
months  after  the  deed,  which,  therefore,  became  in- 
operative under  the  Mortmain  Act  (9  Oeo.  2,  c.  36), 
it  was  held  that  there  was  no  revocation  either  by 
ademption  or  by  an  expression  of  an  intention,  for  want 
of  three  witnesses  as  required  by  the  Statute  of  Frauds. 
In  JEilbeck  v.  Wood  {g),  a  feme  coverte,  being  tenant  for 
life,  with  power  of  appointment  by  will,  appointed  to  her 
husband,  and  afterwards  she  and  her  husband  by  deed, 
attested  by  two  witnesses  only,  conveyed  to  uses  in 
strict  settlement.  It  was  held  that  the  deed  did  not 
operate  as  a  revocation  either  by  ademption  or  by  intent, 
for  want  of  three  witnesses. 

These  are  the  only  cases  in  whicfa  it  has  been  held 
that  the  subsequent  deed  has  not  revoked  the  will. 

The  question  then  reduces  itself  to  this:— Whether 
section  20  of  the  Wills  Act  does  not  amount  to  the  same 
thing  as  section  6  of  the  Statute  of  Frauds,  with 
reference  to  the  point  under  consideration.  If  the  20th 
section  of  the  Statute  of  Wills  intended  to  re-enact, 
with  an  unimportant  alteration  of  a  matter  of  mere 
form,  the  previous  law,  as  established  by  the  6th  section 

of 

(fl)  8  Fd.  266.  W  1  Cr.  4r  Jer.  307. 

(6)  10  Va.  370.  (/)  2  Bing.  (O.  S.)  136. 
(c)  2  SwartU.  274.  (g)  1  Rusi.  564. 

((/)  2  Stark,  35. 
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of  the  Statute  of  Frauds,  then  there  is  a  complete 
failure  of  Mr.  JarmavLS  reasoning,  where  he  argues  that 
because  an  actual  conveyance  cannot  now  by  adeinp* 
Db  Pontes,  tion  produce  revocation,  therefore  a  "  writing"  declaring 
an  intention  to  revoke,  and  duly  attested,  cannot  have 
a  revoking  effect.  Such  reasoning  is  useless,  when 
opposed  to  the  positive  provisions  of  section  20  of  the 
Wills  Act 

Lolley's  Case  (a)  was  cited. 

Mr.  Osborne  for  Mr.  Slurgis^  the  provisional  assignee 
of  Mr.  Dolphin. 

Mr.  F.  J.  Wood  for  a  trustee. 

Mr.  Lloyd  and  Mr.  Hawkins  for  mortgagees. 

Mr.  Selwyn,  Mr.  Robson,  Mr.  Follett  and  Mr.  71 
Stevens  for  the  executors  of  the  will. 

The  Solicitor-General  (Sir  R.  Palmer),  Mr.  Shapter 
and  Mr.  Bush,  contri.  General  Davisies  de  Poniis 
has  two  titles,  either  of  which  is  sufficient  to  entitle  him 
to  the  property.  If  the  deeds  are  good,  then  they  dis- 
place the  will  and  give  him  the  property,  but  if  they  are 
invalid,  it  is  impossible  to  say  that  the  prior  will  is  not 
operative.  The  General,  however,  has  no  desire  to  dis- 
appoint the  legatees  under  the  will,  and  he  would  prefer 
electing  to  take  under  it,  and  would  undertake  to  give 
effect  to  it  in  favor  of  the  legatees. 

The  argument  on  the  other  side  is  this : — that  the  sub- 
sequent deeds,  although  invalid  in  themselves,  operate 
as  a  revocation  of  the  will,  either  by  expressing  such  an 
indication  of  a  contrary  intention  as  is  required  by  the 

Wills 
(a)  2  CL  i  Fin.  567,  n. 
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Wills  Act,  or  by  ademption  or  the  destruction  of  the  1861. 
estate  itself.  But  what  says  the  Wills  Act  ?  The  20th 
section  provides,  "  That  no  will  or  codicil  or  any  part 
thereof  shall  be  revoked,  otherwise  than  as  aforesaid,  or 
by  another  will  or  codicil  executed  in  manner  herein- 
before required,  or  by  some  writing  declaring  an  in- 
tention to  revoke  the  same,  and  executed  in  the  manner 
.  in  which  a  will  is  hereinbefore  required  to  be  executed, 
or  by  the  burning/'  &c.,  &c. 

There  must,  therefore,  be  first  '^  some  writing  de- 
claring an  intention  to  revoke,''  and,  secondly,  it  must 
be  executed  with  certain  formalities.  There  must  be 
some  reference  to  tbe^will,  express  or  implied,  and  an 
expression  of  intention  that  the  will  shall  not  take  effect. 
But  here  the  deeds  themselves  shew  no  change  of  in- 
tention, for  they  make  nearly  the  same  disposition  in 
favor  of  the  General,  and  there  is  no  reference  in  them 
express  or  to  be  implied  to  the  will.  It  is  for  the  sake 
only  of  their  operation  that  they  were  executed,  not  to 
destroy  a  will  but  to  operate  themselves.  If  they  operate, 
the  effect,  no  doubt,  may  be  to  destroy  the  will,  not  by 
revocation  but  by  ademption ;  but  you  will  look  in  vain 
for  the  slightest  indication  of  intention  that  the  will  shall 
be  destroyed  if  the  deeds  do  not  take  effect. 

In  Onions  v.  I)/rer  (a),  a  man  made  a  second  will  to 
the  use  of  the  same  person  to  whom  he  had  devised  the 
land  by  the  first  will,  with  a  variation  only  in  the  name 
of  one  of  the  trustees ;  but  which  second  will  was  not 
good  because  not  duly  attested  according  to  the  Statute 
of  Frauds.  After  so  executing  the  second  will,  he  can- 
celled the  first  by  tearing  off  the  seal :  one  question  was, 
whether  the  cancelling  of  the  former  will  was  a  revo- 
cation thereof  within  the  Statute  of  Frauds  and  Per- 
juries ; 

(a)  2   Fern.  742;    Free,   Ch.      Peere  ITwi.  343. 
459;   1   Eq,  Ca.  Abr.  407;    1 
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juries ;  and  it  was  held  that  it  was  not,  because  that  was 
no  self-subsisting,  independent  act,  bat  done  to  accom* 
pany  or  in  way  of  affirmation  of  the  second  will,  it  was 
Dm  PoMTif.  done  from  an  opnion  that  the  second  will  had  actually 
revoked  the  first,  which  induced  the  testator  to  tear  that 
as  of  no  use;  therefore,  if  the  first  was  not  efiectually  re- 
voked by  the  second,  neither  ought  the  act  of  tearing 
the  first  to  revoke  it. 

Assume  that  the  intention  of  these  deeds  was  to 
revoke  previous  valid  appointments,  then,  ex  hypothesi, 
it  was  not  done,  and  the  thing  failed  altogether.  If  the 
deeds  are  void  they  are  wholly  inoperative  and  cannot 
effect  a  revocation.  • 

The  law  respecting  the  revocation  of  wills  by  void 
deeds,  as  altered  by  the  present  Statute  of  Wills,  is 
clearly  stated  by  Mr.  Jarman  in  his  Treatise  on  Wills, 
he  says  (a)  : — 

After  observing,  that  it  seems  ''clear  that  a  con- 
veyance, which  is  void  at  law,  on  account  of  fraud  or 
collusion,  is  not  a  ]*evocation,  but  a  different  rule 
obtains  in  regard  to  deeds  which  are  valid  at  law, 
though  impeachable  in  equity." 

He  says,  "  a  question  of  this  nature,  however,  can- 
not arise  in  regard  to  wills  made  subsequently  to  the 
year  1837,  for  as,  under  the  recent  enactment,  even  an 
actual  conveyance  does  not  produce  revocation,  except 
so  far  as  it  may,  by  alienating  the  testator's  interest, 
leave  the  devise  nothing  to  operate  upon,  it  is  obvious 
that  a  void  or  attempted  conveyance  cannot,  under  any 
circumstances,  have  a  revoking  effect." 

But  the  duty  of  determining  the  question  of  revo- 

cation 

(a)  Jarman  on  Wills,  vol.  I,  p.  139  {2nd  edit.) 
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dation  peculiarly  belongs  to  the  Court  of  Probate,  and  1861. 
by  granting  probate  to  the  will  after  litigation,  the 
question  is  for  ever  concluded ;  Allen  v.  M'Pherson  (a). 
There  is  nothing  to  bring  it  into  this  Court,  for  the  ^*  PoHxfcs. 
equitable  considerations  affecting  the  validity  of  gifts 
inter  vivos  are  inapplicable  to  testamentary  dis- 
positions ;  Hindaon  t.  WeatheriU  (&). 

As  to  the  cases  cited  of  implied  revocation  by  altera- 
tion of  circumstances  or  change  of  estate,  the  recent 
Wills  Act  contains  clauses  expressly  intended  to  alter 
the  old  law.  The  19th  section  enacts,  that  no  will  shall 
be  revoked  by  any  presumption  of  an  intention  on  the 
ground  of  an  alteratiop  of  circumstances.  And  the 
23rd  section  enacts,  *Hhat  no  conveyance  or  other  act 
made  or  done  subsequently  to  the  execution  of  a  will  of 
or  relating  to  any  real  or  personal  estate  therein  com- 
prised, except  an  act  by  which  such  will  shall  be  re- 
voked, as  aforesaid,  shall  prevent  the  operation  of  the 
will,  with  respect  to  such  estate  or  interest,  in  such 
real  or  personal  estate,  as  the  testator  shall  have  power 
to  dispose  of  by  will  at  the  time  of  his  death." 

The  other  class  cited,  as  Farrar  v.  The  Earl  of  Win-- 
terton  (c),  were  cases  in  which  the  subject  matter  had 
been  disposed  of  by  the  testator  in  his  lifetime.  But 
here,  if  the  deeds  passed  nothing,  the  equitable  interest 
remained  the  same. 

But  though  consenting  to  give  effect  to  the  will,  we 
contend  that  the  deeds  are  not  void,  and  they  both 
equally  give  the  property  to  the  General.  They  con- 
stituted clear  and  indisputable  gifts  to  him,  and  the 
subsequent  marriage  or  cohabitation  formed  no  part  of 

the 

(a)  5  Bern.  469 ;  1  Phill.  133 ;  {b)  1  Smale  4  Giff,  604 ;  5  De 

1  H.  of  L.  Cot.  191.  G.,  M.  4-  G.  301. 

(r)  5  Beao.  1. 


590  CASES  IN  CHANCERY. 

1861.  ^'^^  consideration  for  them.  There  is  neither  on  th^ 
face  of  them,  nor  is  there,  in  fact,  any  moral  taint  which 
will  affect  their  validity. 

Stillman  v.  Weedon  (a);  Jones  v.  8outhall{b) ;  Andrew 
V.  Andrew  (c) ;  Ex  parte  Hawkins  {d) ;  Morgan  v. 
Annis{e)\  Coulson  v.  Allison  (f);  Gale  v.  Oale{g); 
were  also  referred  to. 

Mr.  Cole,  in  reply,  cited  Tapper  v.  Tapper  (A). 


The  Master  of  the  Rolls. 

Nov.  7.  The  points  which  I  have  to  decide  are,  whether  the 

execution  of  a  power  by  will  dated  the  11th  of  April, 
1854,  is  now  valid  and  effectual,  or  whether  it  has  been 
revoked  by  either  of  two  deeds,  the  one  dated  the  26th 
of  August,  1854,  and  the  other  the  8th  of  September, 
1854,  and  if  it  has  been  revoked,  then  whether  those 
deeds  themselves  are,  to  any  and  what  extent,  operative. 
It  is  essential  to  state  shortly  the  outline  of  the  facts 
which  raise  these  questions,  and  which,  in  a  great  mea- 
sure, are  inseparable  from  the  consideration  of  that 
question,  because  the  effect  of  the  7  WiU.  4  &  1  Viet. 
c.  26,  and  the  validity  of  the  deeds  depend,  to  some 
extent,  on  the  intention  of  the  party  executing  the 
power. 

[His  Honor,  after  stating  the  facts  down  to  the 
making  of  the  will  of  the  11th  of  April,  1854,  pro- 
ceeded:]— 

I  am  convinced,  that  up  to  this  time,  there  was  not 
the  slightest  ground   for  believing  that  Mrs.  Dolphin 

could 

(a)  16  Sim.  26.  (/)  2  Gif,  279,  affirmed  by 

(b)  30  Beav.  187.  Lord  Campbeii,  4  Dee.  1861. 

(c)  8  De  G.,M.  Sf  G.  336.  (g)  21  Beav.  349. 

(</)  13  Simovt,  569.  (A)  1  Kay  4r  John,  665. 

(e)  3  DeG.^Sm.  461. 
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could  persuade  General  De  Ponth  to  marry  her;  there 
was  nothing  like  a  promise  on  his  part,  and  there  was 
nothing  like  expectation  held  out  to  her,  and  I  am  satis- 
fied that  this  will  proceeded  from  her  own  free  will.  I^*  Pomt*«, 

If  the  case  stood  on  the  will  alone,  there  could  be  no 
question  that  it  was  a  perfectly  valid  will ;  it  has  been 
proved  in  the  Probate  Court,  and  it  has  been  established 
after  an  appeal  to  the  House  of  Lords. 

But  it  remains  to  consider  whether  the  subsequent 
acts  invalidate  or  revoke  this  will.  What  takes  place 
is  this: — [His  Honor  stated  the  circumstances  which 
took  place  after  the  divorce  and  the  deeds,  and  proP 
ceeded :] — 

It  has  been  contended  that  the  deeds  are  invalid, 
because  the  transactions  taken  together  plainly  shew  that 
the  only  consideration  for  the  deeds  was  what  is  called 
marrying  her,  as  far  as  the  General  could  marry  her, 
that  is  to  say,  cohabiting  with  her  while  she  was  still  a 
married  woman,  and  incapable  of  contracting  a  legal 
marriage.  This  does  not  appear  on  the  face  of  the 
deeds,  but  if  it  be  so,  in  fact,  it  cannot  be  disputed  but 
that  the  consideration  was  vicious,  that  it  was  a  turpia 
contractus  and  that  the  consideration  to  support  the 
deeds,  and  the  deeds  themselves,  must  fail.  It  was 
argued  that  this  lady  executed  the  deeds  in  con- 
sideration of  the  marriage,  trusting  to  the  honor  of 
General  De  Ponih  that  he  would  marry  her,  and  it  was 
said  that  the  evidence  of  this  was  to  be  collected  from 
the  deeds  and  the  letters,  and  his  shortly  after  going 
through  the  ceremony  of  marriage  with  her  both  in 
Scotland  and  in  France. 

The  question  of  the  validity  of* these  deeds  is  one  of 
great  importance,  but,  on  behalf  of  General  De  Pontis, 

VOL,  XXX— IV.  Q  Q  it 
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it  has  been  said,  '*  I  insist  on  the  validity  of  these  deeds, 
but  either  the  deeds  are  valid  or  they  are  not,  if  they 
are  not,  then  the  will  is  not  affected  by  them ;  I  am 
willing  to  carry  the  trusts  of  the  will  into  effect  and  give 
up  the  trusts  of  the  deeds." 

I  am  of  opinion,  that  unless  the  deeds  are  valid  the 
will  is  not  revoked. 

There  are  two  questions  to  be  considered,  the  first  is, 
whether,  on  the  assumption  that  the  deeds  are  invalid 
and  illegal,  they  revoke  or  affect  the  will  ?  I  propose 
first  to  consider  that  question,  and  if  I  come  to  the  con- 
clusion that  they  do  not  revoke  the  will  and  that  it  is 
valid,  it  will  be  unnecessary  for  me  to  express  any 
opinion  on  the  subsequent  part  of  the  transaction,  viz. : 
whether,  if  there  was  no  will  at  all,  these  deeds  could 
have  stood,  in  which  case  I  should  have  thought  it 
necessary  to  have  stated  the  results  which  I  have  come 
to  on  the  evidence  in  greater  detail  than  I  now  think  it 
necessary  to  do. 

The  ground  on  which  I  have  come  to  the  conclusion 
that  the  will  is  not  affected  by  the  deeds  is  this : — The 
question  depends  on  the  Wills  Act  (1  Vict.  c.  26),  and 
it  has  been  observed,  that  under  the  construction  of  that 
statute,  so  far  as  it  affects  this  case,  the  disposition  by 
will  can  only  be  revoked  either  by  some  writing  de- 
claring an  intention  to  revoke  the  will  or  by  ademption, 
that  is  to  say,  by  taking  away  the  subject  matter  of  the 
devise.  The  two  modes  may  be  illustrated  thus : — If  a 
person  devise  Whiteacre  to  A,,  and  he  afterwards  signs 
a  paper  attested  by  two  witnesses,  in  which  he  says : — 
"  I  wish  to  alter  my  will,  and  I  declare  that  the  devise 
to  A,  shall  not  stand"  or  **  I  wish  that  my  will  shall  be 
revoked,"  this  would  no  doubt  operate  as  a  revoca- 
tion. 
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tioo.     Again,  if  a  testator  sells  or  parts  with  WAiie^        1861. 
acre  and  does  not  possess  it  at  his  death,  then  there  is 
nothing  on  which  the  will  can  operate. 

But  it  has  been  contended,  that  by  the  1  Vict,  c.  26, 
8.  20,  the  deeds  operate  for  the  purpose  of  shewing  an 
intention  to  revoke  the  will,  and  that  the  two  deeds 
profess  to  deal  with  the  property,  by  appointment,  in  a 
totally  different  manner  from  that  in  which  the  testatrix 
has  dealt  with  it  by  her  will,  that  although  the  same 
person  is  to  take  under  the  will,  still  it  is  a  new  dis- 
position and  inseparable  from  an  intention  to  revoke  the 
will. 

But  without,  therefore,  referring  to  Onions  y.  7)/rer{a), 
and  the  other  cases  which  lay  down  that  no  codicil  or 
subsequent  will  is  effectual  to  revoke  a  former  will, 
unless  that  revoking  instrument  is  valid  of  itself,  because 
revocation  fails  if  the  particular  purpose  for  which  it  is 
made  fails,  without,  I  say,  referring  to  that  principle,  I 
am  of  opinion  that  this  question  is  concluded  by  the 
Wills  Act  (1  Vict.  c.  26).  One  great  object  of  that 
statute  was  to  put  an  end  to  all  those  questions  which 
previously  arose  where  a  devise  was  destroyed  by  the 
alteration  of  the  estate  of  the  testator.  This  is  dis- 
tinctly pointed  out  by  the  23rd  section,  which  states, 
that  no  conveyance  or  other  act  subsequent  to  the 
execution  of  a  will  shall  prevent  its  operation  on  the 
interest  therein  which  the  testator  may  have  at  his 
death.  Therefore,  all  those  cases,  in  which  it  was 
formerly  held  that  a  will  was  revoked  by  an  alteration 
of  the  estate  of  the  testator,  are  now  put  an  end  to  by 
this  section  of  the  act,  and  a  will  can  only  be  revoked 
by  marriage^  by  express  declaration  in  writing,  or  by 

burning, 
(<a)  1  Peere  Wmt.  313. 
QQ2 
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1861.  burning,  &c.  By  express  declaration  I  do  not  mean 
that  the  words  must  be  ^*  I  do  declare  that  I  intend 
to  revoke  my  will/'  but  that  any  equivalent  words 
which  amount  to  that  will  be  suflScient.  If  I  held 
otherwise,  I  should  be  merely  reviving  the  old  system 
of  law,  for  it  is  impossible  not  to  see  that  the  arguments 
used  in  the  present  case  would  equally  apply  to  all  the 
other  cases  which  were  determined  previously  to  the 
statute,  and  which  are  expressly  put  an  end  to  by  it. 

It  has  been  argued  that  Mrs.  Dolphin  revoked  her 
will,  because  she  again  executed  her  power  of  appoint- 
ment, and  that  such  an  execution  is  inconsistent  with 
the  intention  that  the  will  should  stand,  and  that  such 
new  execution  of  the  power  at  once  contemplated  the 
creation  of  a  new  and  indefeasible  estate  and  interest  in 
a  stranger.  But  what  can  be  more  inconsistent  witii 
the  intention  that  a  will  should  stand  than  where  the 
testator  conyeys  the  devised  property  to  trustees  on 
certain  trusts  which  fail ;  it  is  obvious,  that  when  he  was 
executing  the  deed,  he  intended  the  will  to  be  revoked, 
in  order  that  the  trusts  of  such  deed  might  be  carried 
into  effect.  That,  however,  is  one  of  the  cases  which 
the  Wills  Act  declares  shall  no  longer  be  the  law,  and 
these  are  expressly  the  difficulties  which  it  was  intended 
to  remove. 

Accordingly  I  am  clearly  of  opinion,  on  the  assump- 
tion that  these  subsequent  deeds  had  no  operation  and 
were  altogether  invalid,  that  the  appointment  by  the 
will,  which  speaks  as  at  the  death  of  this  lady,  is  in 
no  degree  affected  by  them,  but  that  the  will  operates 
on  ''  such  estate  or  interest  in  such  real  or  personal 
estate  as  the  testatrix  had  power  to  dispose  of  by  will  at 
the  time  of  her  death." 

It 
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It  certainly  is  more  agreeable  to  me  to  decide  on  this  1861. 
ground  than  on  the  other,  and  I  undoubtedly  expected,  , 
when  the  case  was  opened,  to  hear  a  long  argument  on 
behalf  of  the  executors  in  support  of  the  will  and 
denying  the  validity  of  the  deeds ;  but  the  submission 
made  on  behalf  of  General  De  Pontis  relieves  me  from 
any  difficulty  upon  that  subject,  and  I  therefore  do  not 
propose  to  express  any  opinion  as  to  the  validity  of  the 
deeds.  If,  therefore,  this  case  should  go  to  a  higher 
tribunal,  that  point  will  be  open,  unprejudiced  by  any 
observations  of  mine  upon  the  subject. 

The  decree  will,  therefore,  be  to  this  effect: — ^The 
Court  expressing  no  opinion  as  to  the  validity  or  in- 
validity of  the  deeds  of  the  26th  of  August  and  the  8th 
September  J  1854,  but  being  of  opinion  that  the  will  of 
the  11th  Aprils  1854,  is  unaflTected  by  those  deeds,  if  the 
same  be  invalid,  and  upon  General  De  Pontis  submitting 
(without  prejudice  to  any  question  as  to  the  validity  or 
invalidity  of  those  deeds)  to  give  effect  to  the  disposition 
contained  in  the  will, — Order  the  trusts  of  the  will  to 
be  (Arried  into  effect  accordingly,  and  dismiss  the  bill  in 
Ford  V.  De  Pontis  with  costs. 
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In  the  Matter  of  the  TIMES  FIRE  ASSURANCE 

COMPANY. 
Dee.  14. 
The  deed  of     nPIIIS  coDipany  was  established  in  1853,  and  it  way 

settlement  of  a  X  completely  registered  under  the  7  &  8  VUt.  c,  110, 
company  pro-  r         j       o 

vided,  that  the  on  the  24th  o(  February,  1854. 

shareholders, 
after  a  transfer 

of  their  shares,      jhe  155th  clause  of  the  deed  of  settlenaent  provided 

should,  as  be* 

tween  them       for  the  mode  of  transfer,  and  proceeded  as  follows : — 

*ro  rieton  *be  "  ^^^'  ^^^^  ^^^^^^  ^^^  ^^  transfer  shall  be  duly  exe- 
discharged  ^  cuted  by  both  the  parties  thereto,  and  when  so  executed 
%?Apeluion  ^^^^^  ^®  delivered  to  the  secretary  and  manager,  in  order 

was  presented  that  the  same  may  be  preserved  at  the  principal  place  of 
for  a  winding-    ,       .  ^  ,  ,       i         i  r  .^ 

up  order  by      business  of  the  company  or  at  such  other  place  ot  security 

three  persons    ^^  ^he  directors  shall  appoint,  and  an  entry  thereof  shall 

who  had  trans-  '         .  , 

ferred  their  thereupon  be  made  by  the  said  secretary  and  manager  m 
another^whoM  ^^^  register  of  transfers,  with  the  date  of  such  transfer  and 
shares  had  the  date  of  the  delivery  thereof  to  the  said  secretary  and 
They  had  been  (Q^oager.  And  after  such  transfer  shall  have  been  so 
sued  l>y  ere-  delivered  to  the  secretary  and  manager  as  aforesaid,  the 
company  and  previous  holder  of  such  shares  shall  be  for  evtfr  acquitted 
alleged  th«n-  ^^  j  discharged,  as  between  himself  and  the  other  proprie- 
contributoriea.  tors  of  shares  in  the  said  company,  from  all  debts,  con- 
made  the^  tracts,  engagements  or  liabilities,  of  every  nature  or  kind 
order.  whatever,  contracted  any  time  during  the  existence  of  the 

said  company,  and  shall  be  held  harmless  and  indem- 
nified by  the  company  and  continuing  shareholders  or 
proprietors  of  shares  in  the  said  company,  from  and 
against  all  claims,  contracts  and  obligations,  which  may 
be  subsisting  and  unsatisfied  at  the  time  of  such  transfer, 
to  which  such  former  shareholders  shall,  by  reason  of 
having  been  a  shareholder  in  the  company,  be  then 
liable,  and  shall  be  released  by  the  company  from  all 

future 


CASES  IN  CHANCERY.  697 

Allure  and  further  performance  of  all  covenants,  con-        1861. 

ditioQS  and  agreements  in  respect  of  the  same."  ^-^v-W 

Jnrc 
The 
This  was  a  petition   presented   by  four  gentlemen^    Times  Fitv 

named  Black,  Davison,  Logic  and  Robertson,  describing     Cw«fa«t* 

themselves  as  ''  contributories  of  the  said  company/' 

stating  as  follows  :— 

"  Your  Petitioners  were  shareholders  and  direotors 
of  the  company.  Your  Petitioner  J.  S.  Black  trans- 
ferred his  shares  in  the  company  to  one  Archibald 
Fisher,  and  ceased  to  be  a  shareholder  therein  on  or 
before  the  31st  day  of  May,  1868.  Your  Petitioner 
A.  Robertson  transferred  his  shares  in  the  company  on 
or  about  the  8th  of  June,  1868,  to  one  John  Cook,  having 
previously  resigned  his  directorship  on  9th  March,  1868. 
Your  Petitioner  W.  J.  Davison  transferred  his  shares 
in  the  company  on  or  about  the  29th  June,  1868,  to  one 
John  Cook,  The  shares  of  your  Petitioner  W.  Logie 
were  forfeited  in  the  month  of  October,  1868,  in  con- 
sequence of  his  resisting  a  payment  of  a  call." 

Il  stated  that  in  November,  1867,  an  action  had  been 
brought  in  the  Court  of  Session  in  Scotland  by  Messrs. 
Wylie  and  Loekhead  against  the  company  and  the 
Petitioners  as  directors  for  a  debt  of  the  company, 
and  that  in  December,  1860,  a  verdict  was  given  for  the 
pursuers.  That  the  Petitioners  were  compelled  to  pay 
1,164/.  for  the  debt  and  300/.  for  costs,  and  that  there 
was  still  a  balance  of  260/.  due  for  costs,  for  which  they 
were  urged  for  payment. 

''That  in  or  about  the  month  of  June,  1858,  the 
company  ceased  to  carry  on  business,  and  had  never 
since  carried  on  business,  and  that  the  affairs  of  the 
company  were  (it  was  alleged)  being  arranged  or  wound 
up  privately ;  but  that  the  affairs  of  the  company  had 

not 
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1861.       not  been  completely  wound  up,  and  could  not  be  com- 
^^">^^^      pletely  wound  up  without  the  assistance  of  this  Court." 

In  re 

Times  Fire        The  petition    also    contained    the  foUowmg  state- 
AituEA.cE    n,ent:— 

CoMrAMT. 

**  Your  Petitioners  are  liable  as  contributories  to  the 
company  in  respect  to  several  of  the  debts  thereof,  and 
have  no  suflScient  and  proper  means  of  obtaining  con- 
tributions from  the  other  shareholders  of  the  company 
for  the  sums  paid  by  your  Petitioners,  except  by  means 
of  the  assistance  of  this  honorable  Court" 

'Mt/  Swanston,  in  support  of  the  petition,  argued, 
first,  that  the  case  was  brought  within  the  terms  of  the 
Winding-up  Act ;  and,  secondly,  that  the  Petitioners, 
who  were  still  subject  to  the  demands  of  creditors,  had 
a  right  to  have  the  equities  between  themselves,  and  all 
other  persons  liable*  settled  by  the  Court. 

Mr.  BagsfiatDCf  junior,  for  some  contributories,  sup- 
ported the  petition. 

Mr.  Selwyn  and  Mr.  C  Simpson^  cantri.  Three  of 
the  Petitioners  have  transferred  their  shares,  and  their 
responsibility,  as  between  themselves  and  the  company, 
has  been  determined  by  the  transfer,  and  they  are,  there- 
fore, no  longer  contributories;  Sutton*s  Case  (a); 
Holmes'  Case(b);  JDe  Pass's  Case{c).  They  cannot, 
therefore,  maintain  this  petition  as  contributories. 

As  to  Logie,  his  shares  have  been  forfeited,  and  he, 
therefore,  is  no  longer  a  contributory;  Wolhuton's 
Case{d). 

The  Petitioners  are,  by  the  terms  of  the  partnership 
contract,  released  from  all  liabilities,  and  are  to  be  in- 
demnified 

(a)  9  DeGext  Smalt,  262.  (c)  A  DtGex^  Jone$,  544. 

(6)  2  De  Gex,  M.  ^  G.  113.  {d)  Ibid.  437. 
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demnified  by  the  company  under  the  155ih  clause  of 
the  deed  of  settlement. 

In  rt 
The 

A%  regards  the  payments  already  made  by  them,  TimbsFirb 
they  are  mere  creditors  of  the  company,  and  cannot,  CoiirANr! 
in  that  character,  maintain  this  petition. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  this  is  a  proper  case  for  pro- 
nouncing a  winding-up  order.  In  the  first  place, 
assuming  the  Petitioners  to  have  a  locus  standi^  the  Court 
finds,  from  the  evidence,  that  the  company  have  done 
acts  which  make  them  liable  to  have  a  winding-up 
order  pronounced.  They  have  ceased  to  carry  on 
business  for  a  sufficient  time;  this  is  not  disputed,  and 
would  clearly  make  a  company  liable  to  have  the  order 
pronounced.  In  addition  to  this,  six  of  the  share- 
holders, who  appear  by  Mr.  Bagsfuzwe,  ask  that  the 
order  may  be  made,  and  in  that  state  of  things,  it 
would  be  to  be  deplored  if  it  were  necessary  for  them 
to  present  another  petition.  The  four  gentlemen  who 
have  presented  this  petition  for  winding-up,  having 
been  sued  in  respect  of  a  debt  of  1,500/.  of  the  com- 
pany, have  paid  it.  Now  what  the  act  says  is  (a),  '^  that 
any  person  who  shall  be,  or  claims  to  be,  a  con- 
tributory** may  petition ;  and  the  Petitioners  themselves 
state,  **  that  they  are  liable  as  contributories  to  the  said 
company  in  respect  to  several  of  the  debts  thereof,  and 
have  no  sufficient  and  proper  means  of  obtaining  con- 
tributions from  the  other  shareholders'*  for  the  sums 
paid  by  them.  So  that  they  not  only  claim  to  be  con- 
tributories, which  is  all  the  act  requires,  but  they  have 
actually  paid  considerable  sums  for  the  company,  which 
hitherto  they  have  not  been  able  to  get  back,  though 

the 
(a)  11  4"  12  Fie/,  c.  45, 1.  5. 
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1861. 

In  re 

Thr 

Times  Fire 

Assurance 

Company. 


the  petition  was  presented  last  month,  and  stood  over 
for  security  for  costs. 

The  answer  made  is,  that  they  are  not  contributories 
in  the  ordinary  sense  of  the  term,  but  only  in  a  quasi  or 
qualified  sense  of  the  term,  and  it  is  stated  that,  provided 
all  the  present  shareholders  are  able  to  pay  all  the  debts 
of  the  company,  the  Petitioners  will  not  be  liable ;  but 
that  is  merely  as  between  themselves,  and  does  not 
affect  the  rights  of  creditors.  Now  it  appears  from  the 
evidence  that  suing  the  present  company  has  not  been 
sufficient  to  enable  the  creditors  to  get  payment  of  their 
debts,  and  the  Court  finds,  that  persons  who  have  trans- 
ferred their  shares  three  years  ago  have  been  sued  for 
the  debts  of  the  company ;  this  is  a  strong  intimation 
that  that  class  will  be  further  called  on  to  pay  the 
debts,  in  which  case  they  will  be  entitled  to  an  indem- 
nity and  contribution. 

It  was  said  by  the  Vice-Chancellor  in  Sutton^s  Case^ 
that,  in  that  particular  case,  there  was  not  sufficient  to 
put  the  transferees  of  shares  on  the  list  of  con- 
tributories, but  he  intimated  that  the  case  might  arise  at 
a  future  time  :  that,  however,  is  not  the  question  before 
me.  In  this  statute  1  do  not  see  any  distinction  between 
contributories  existing  and  those  which  may  arise;  but 
under  such  circumstances  as  the  present,  where  persons 
who  have  parted  with  their  shares  claim  to  be  con- 
tributories, and  have  been  compelled  to  pay  the  debts 
of  the  company,  it  would  be  a  surprise  on  me  if  they 
cannot  call  on  the  Court  to  make  an  order  to  wind 
it  up. 


I  must  make  the  ordinary  winding-up  order. 
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In  re  THE  WHEAL  ANNE  MINING  COMPANY.      ^^*-  22. 

Afar.  1,  3. 

npHIS  mining  company  was  established  on  the  cost  Whereasharo- 

book  system,  and  was  within  the  jurisdiction  of  mining  com- 

the  Vice-Warden  of  the  Court  of  Stannaries  in  Corn-  pany  on  the 

cost-book 
wall.    The  concern  was  indebted  and  had  **  ceased  to  system  in  the 

carry  on  business,"  and  the  Court  had,  therefore,  juris-  bdrsuSkT* 

diction  under  the   1 1  &  12  Vict  c.  45,  s.  5,  to  make  a  London,  and 

winding-up  order.     But  by  the  20  &  21  VicL  c.  78,  it  WarderThad 

is  provided  as  follows : —  "o  ^omti  to 

stay  the  action : 
"And  whereas  the  dissolution  and  winding-up  of  un-  fle/«/(theconi- 

incorporated  companies  for  working  mines  within  and  eeased  to  c^ry 
subject  to  the  jurisdiction  of  the  stannaries  can  now,  in  ^^  business) 

,  .      ,       1       ,         ,  ,.  .      ,     *^*^  ^^^  ^^ 

roost  cases,  be  conveniently,  cheaply  and  expeditiously  a  proper  case 

effected  in  the  Court  of  the  Vice- Warden  of  the  Stan-  *'°'  a  J^"ding. 

up  order  in  this 
naries  (a),  be  it  enacted,  that  no  petition  shall  hereafter  and  not  in  the 

be  filed  in  the  Courts  of  Chancery,  under  the  Joint  Court.  ** 
Stock  Companies  Winding-up  Acts,  1848, 1849,  by  any 
adventurer  or  shareholder  in  such  a  company,  except 
upon  special  application  to  that  Court,  alleging  and 
shewing  to  the  satisfaction  of  the  Court,  that  the  com- 
pany cannot  be  effectually  dissolved  or  wound  up  in 
the  Court  of  the  Vice-Warden,  or  unless  the  Vice- 
Warden  shall  certify  to  the  Court  of  Chancery,  that  the 
jurisdiction  and  powers  of  his  Court  are,  under  the  cir- 
cumstances, insufficient  effectually  to  dissolve  or  wind 
up  the  same." 

An  action  had  been   brought  in  the  city  of  London 
against  a  shareholder,  to  recover  a  debt  due  from  the 

company, 
(a)  Undtr  18  ij  19  Vict.  c.  32. 
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company,  and  he  applied  to  the  €)ourt  for  leave  to  file  a 

petition  to  wind  up  the  company. 
In  re 
The  Wheal 

^CoI^anT"*      ^^^  ^^^^^^  ^^  *^  ^"®  granted  leave. 


The  petition  now  came  on  for  hearing. 

The  evidence  shewed,  that  the  Stannaries  Court  had 
no  power  to  stay  the  proceedings  in  other  Courts  of 
creditors  of  the  company  against  shareholders  during 
the  winding-up,  and  that  it  had  no  power,  if  the  share- 
holder paid,  of  compelling  the  other  shareholders  to  pay 
their  proper  proportion  of  the  debt. 

Mr.  F.  J.  Wood,  in  support  of  the  petition,  argued, 
that  the  company  could  not  be  effectually  wound  up  in 
the  Stannaries  Court,  the  power  and  jurisdiction  of  that 
Court  being  insufficient  to  stay  the  actions  against  con- 
tributories,  and  to  compel  contributions.  Secondly, 
that  the  company  had  brought  themselves  within  the 
cases  in  which  a  winding-up  order  can  be  made;  JSx 
parte  Lawton  (a). 

Mr.  Roxburgh,  for  the  purser  of  the  mine,  opposed 
the  petition.  He  argued,  that  this  was  nothing  but  the 
common  case  of  a  mine  conducted  on  the  cost  book 
principle,  and  that  there  was  nothing  to  shew  that  it 
could  not  be  ^*  conveniently,  cheaply  and  expeditiously" 
wound  up  in  the  Stannaries  Court  (18  &  19  Vict.  c.  32). 

The  Master  of  the  Rolls  said,  that  if  the  Stannaries 
Court  could  not  stop  actions   against  contributories, 
it  could  not  act  fairly  between  them,  and  that  the  com- 
pany 
(a)  1  Kay  *  J.  204. 
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pany  could   only  be  satisfactorily  wound   up  in  this        1862. 

Court.    That  this  company   was   now   in  a  position       ^•^v-'^ 

which  clearly  came  within  one  of  the  cases  specified  in   j^^  Wheal 

the  act,  in  which  a  shareholder  was  entitled  to  have  a  Anne  Mining 

.  1         mi  1  1.    J    i_  Company. 

Winding-up  order  made.     That  the  matter  had  better 

stand  over  in  the  hope  of  an  arrangement ;  but  he  in- 
timated that  if  that  failed,  he  would  make  the  winding- 
up  order. 


Note.— .SttJ  25  ^  26  Vict.  c.  89,  s.  81,  and  Re  The  Tretoil  Com- 
pany, 2  John.  Sf  If.  421,  and  South  Lady  Bertha  Mining  Company, 
2  John,  i  H.  376. 


EDDOWES  V.  EDDOWES. 

Mar.  5,  6. 
rpHE  testator,  John  Nealor,  by  his  will  dated  in  1830,  a  testator  de- 

•*■      devised  his  estate  called  Bromlow  HalL  and  all  v«^da«al^«- 

'  tate  to  trustees 

other  his  hereditaments,  to  two  trustees  and  their  heirs,  in  fee,  in  trust 

upon  the  tru8te  following:-  Kffi/Si 

''  In  trust  nevertheless  for  all  and  every  the  child  and  bom  or  there- 
children  of  the  respective  bodies  of  my  sisters  Maria  f^e^'to^e 

born,  who 
Eddowes  and  Judith  .Eddowes,  now  born  or  hereafter  to  should  have 

be  born,  who  shall  have  attained  or  shall  afterwards  g"*|y|afW^ 
attain  the  age  of  twenty-one  years,  or  who  shall  depart  wards  attain 
this  life  under  that  age  leaving  lawful  issue  of  his  or  equa/sharwT 
her  body  hving  at  his  or  her  decease,  respectively,  and  and  he  directed 

I  -.-.  «  rf.         11-11  that,  as  the 

to  the  respective  heirs  and  assigns  of  such  children,  same  should 

and  to  be  divided  between  and  amon?  the  said  children,  je«P«c^»^«^y 

®  ^  '  become  vested, 

if    more    than    one,   in   equal    shares,   as  tenants   in  the  trustees 

common,  and  if  there  shall  be  but  one  such  child,  the  Jhe"same  ac-^ 

entirety  of  the  said  messuages,  farms,  land  and  here-  cordingly. 

ditaments  shall  be  in  trust  for  that  one  child,    'And  I  children  bom 

direct  that  when  and  as  the  same  shall  respectively  afterthetes- 

'^  ''   tators  death 

become  took  a  share. 
Trustee  dis- 
allowed the  costs  of  an  improper  answer. 
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1862.        become  vested,  as    hereinafter    mentioned^    my    said 
trustees,  their  heirs  and  assigns,  shall  convey  the  same 


EdDOWES  1*        1      »y 

^^  accordingly. 

Eddowes. 

The  testator  died  in  1830. 


Judith  JSddowes,  who  was  now  seventy-one  years 
old,  had  six  children,  all  of  whom  had  been  born  in 
the  life  of  the  testator,  and  they  had  all  attained  twenty- 
one. 

Maria  Eddowes  died  in  1840,  she  had  nine  children, 
three  of  whom  had  been  born  in  the  life  of  the  testator, 
and  six  subsequently.  They  had  all  attained  twenty- 
one. 

The  PlaintifTs  insisted  that,  according  to  the  true  con- 
struction of  the  will,  all  the  children  of  Maria  Eddowes 
and  Judith  Eddowes^  whether  born  in  the  lifetime  of 
the  testator  or  after  his  decease,  who  attained  the  age 
of  tweniy-one  years,  were  entitled  to  the  real  estates  as 
tenants  in  common  in  fee  simple. 

The  Defendant  Wace,  the  trustee,  however,  stated, 
that  inasmuch  as  some  of  the  PlaintifTs  were  married 
women,  and  some  were  only  trustees  of  shares  vested  in 
them,  he  could  not  safely  allow  them  to  admit,  that  the 
children  of  Maria  Eddowes,  who  were  born  after  the 
decease  of  the  testator  John  Nealor,  were  entitled  to 
any  share  in  his  real  estate,  without  a  declaration  by 
this  Court,  as  to  the  rights  and  interests  of  all  the 
children  in  the  real  estate  under  the  devise,  and  he 
refused  to  convey  the  premises  according  to  a  draft  sent 
for  his  approval. 

The  bill  prayed  a  declaration  of  the  rights  of  the 
parties,  and  a  conveyance  by  the  trustee  in  accordance 
therewith. 

Mr. 
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Mr.  Edward  Smithy  for  the  Plaintiff?,  argued,  that 
the  point  in  dispute  had  been  determined  by  the  fol- 
lowing authorities: — Mogg  v.  Mvgg{a);  Fearne's  Con. 
Item,  (b) ;  Preston  on  Conveyancing  (c),  and  see  Jarman 
on  Wills  (rf). 


Mr.  Lloyd  for  other  parties. 

Mr.  Selwyn  and  Mr.  Caldecott,  for  the  trustee.  First, 
there  is  no  life  estate  in  this  case  as  in  Mogg  v.  Mogg^ 
which  makes  all  the  difference.  Secondly,  the  case 
differs  in  this  respect: — here  the  testator  directs  that 
when  the  shares '' shall  respectively  become  vested," 
the  trustees  shall  convey  the  same  accordingly.  This 
renders  it  impossible  for  the  vested  estates  to  open  and 
let  in  after-born  children.  Each  child  is  entitled  at  once 
to  a  conveyance  of  his  share,  and  that  share  cannot 
afterwards  be  diminished  by  the  subsequent  birth  of  a 
child. 


The  Master  of  the  Rolls. 

I  have  no  doubt  that  this  case  is  strictly  within  Mogg 
V.  Mogg  (a),  and  that  all  the  after-born  children  are 
entitled.  The  estate  must,  therefore,  be  divided  into 
fifteenths  between  all  the  children. 


Match  6. 


I  do  not  think  the  trustee  ought  to  have  put  in  the 
answer  which  he  has  filed.  It  would  have  been  different 
if  an  adverse  case  had  been  made  against  him,  and  so 
far  as  appears,  the  proceeding  seems  to  have  been  an 
amicable  one.  He  has,  nevertheless,  put  in  an  answer, 
stating  his  motives  for  accepting  the  office,  and  the  cor- 
respondence, 


(d)  1  Mer,  654. 
(6)Pflg«314n.  (f),(%thed.) 
(c)  Vol.  Zyp.  555  (3rd  edit.) 


(d)  Fo/.  2,  pp.  147,  148(2iirf 
edit.) 
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respondence,  which  can  have  nothing  to  do  with  the 
point  in  question.  I  shall  not  make  him  pay  the  costs, 
but  I  shall  not  allow  him  the  costs  of  this  answer.  In 
other  respects  he  must  have  all  his  costs,  including  his 
charges  and  expenses  properly  incurred. 


SELBY  V.  THE  CRYSTAL  PALACE  DISTRICT 
GAS  COMPANY. 

Mar.  3,  10. 

J. and  B,  the  "IV/TR.  UNDERWOOD  PRICE  and  Mr.  George 

«tate"la[d'it  ^^6%  became  the  purchasers  of  certain  lands  in 

out  for  building  Lewisham^  called  Ravensboume  Park,  with  the  intention 

devoted  a  per-  of  building  villas  and  dwelling-houses  thereon,  and  these 

lion  of  It  to       lands  were  conveyed  to  them  as  tenants  in  common  in 

roada ;  on  a  *' 

partition  of  the  fee.     Part  of  the  land  was  afterwards  marked  out  for 

of  the  roada      ^oads,  and  the  parties  having,  afterwards,  determined  on 

waa  vested  in  a  partition  of  the  lands,  the  following  deed  was  executed 

A.,  who  cove-  ,        . 

nanted  that  the  ^Y  them, 
owners  and 

tSndlhlS  ^y  ^"  indenture  dated  the  10th  of  March,  1830,  and 
have  the  full  made  between  Mr.  Price  of  the  first  part,  Mr.  SeUy 
mem"of  thr^"  ^f  ^^^  second  part,  and  Charles  Falhwdawn  of  the 
roads  "as  if  third  part,  reciting  that  the  estate  had  been  pur- 
the'Same  were  ,   t      »*  r*  .  •    «  »»         i  i  .   • 

public  roads."   chased  by  Messrs.  Price  and  Selby,  that  they  might 

ih*'\*  a'        severally  build  villas  and  substantial  dwellings  thereon, 

roads  were  not  and  under  an  understanding  that  proper  roads  should 

dicate/toTbe    ^®  made  thereon,  and  for  ever  thereafter  continued  as 

public, yet  that  such  roads,  only  for  the  accommodation  of  such  villas 

company,upon  ^^^  dwelling-houses,  and  that  a  part  thereof  should  be 

the  requisition  j^jj  ^^^  ^jj  j^gpt  j^g  ornamental  ground  only:  and  that 

of  the  owners  *^  °  ^  ' 

and  occupiers,  such 

had  a  right, 

under  **  The  Gasworks  Clauses  Act,  1847,"  to  break  the  soil  of  the  roads  to  lay  down 

their  mains  without  the  assent  of  A,  and  his  representatives. 

A  covenant  iu  a  deed,  if  ambiguous,  will  be  controlled  by  the  recitals. 
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such  roads  and  ornamental  grounds  bad  since  been 
marked  out,  as  shewn  in  the  plan  in  the  margin ;  and 
also  reciting  that  Messrs.  Price  and  Selby  had  agreed 
with  one  James  Sialey  for  the  sale  to  him  of  certain 
parts  of  the  land  colored  red,  and  that  James  Slaky^ 
and  the  owners  and  occupiers  for  the  time  being  of  the 
land  contracted  to  be  sold  to  him  and  of  all  the 
dwellings  then  built  or. thereafter  to  be  built  upon  the 
same,  should,  at  all  times,  have  a  full  and  complete 
right  of  road  and  passage  over,  upon  and  along  all  the 
roads  marked  out  in  the  plan,  in  as  absolute  and  com- 
plete mode  of  enjoyment  as  if  the  same  were  public 
roads:  the  deed  then  recited  an  agreement  for  par- 
tition, and  that  it  had  been  agreed  that  all  the  roads 
should  be  conveyed  or  limited  to  Mr.  Selbj/f  his  heirs, 
appointees  and  assigns  for  ever,  and  that  Mr.  Price^ 
and  the  owners  and  occupiers  for  the  time  being  of  the 
parts  and  portions  of  land  agreed  to  be  taken  by  Mr. 
Price  in  severalty,  should,  at  all  times  thereafter,  have 
a  full  and  complete  right  of  road  or  passage  over,  upon 
and  along  all  the  roads  marked  out  as  such,  in  as  abso- 
lute and  complete  mode  of  enjoyment  as  if  the  same 
were  public  roads^  and  also  that  it  had  been  agreed  that 
Mr.  Selby  should  be  bound  to  continue  the  said  several 
roads  marked  out  as  such  on  the  plan  as  and  for  roads 
only  for  the  mutual  use  and  benefit  of  Messrs.  Selby^ 
Price  and  Staley  and  all  others  the  owners  and  occu- 
piers for  the  time  being  of  all  the  said  several  closes  or 
pieces  of  land  then  or  lately  better  known  as  one  piece 
of  land  called  Ravensbowme  Park,  and  of  all  the  villas 
and  dwellings  for  the  time  being  standing  or  being 
thereupon,  in  the  most  complete  mode  of  enjoyment,  as 
if  the  same  were  public  roads. 


1862. 


Certain  parts  of  the  land  (being  the  parts  in  the  plan 
VOL.  XXX — IV.  R  R  colored 
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1862.  colored  yellow)  were,  by  the  same  indenture,  then  con* 
veyed  and  limited  to  the  use  and  for  the  benefit  of 
Mr.  Price,  his  heirs,  appointees  and  assigns,  as  therein 
mentioned.  And  certain  other  parts  of  the  land  (being 
the  parts  in  the  said  plan  colored  blue\  and  also  such 
parts  of  the  land  containing  two  acres  or  thereabouts, 
as  were  in  the  plan  marked  out  for  roads,  and  to  be 
always  continued  as  such,  with  their  appurtenances, 
were  conveyed  and  limited  to  Mr.  Selby  in  fee,  by 
way  of  uses  to  bar  dower.  And  Mr.  Selby,  for  him- 
self and  his  heirs,  appointees  and  assigns,  covenanted 
with  Fallowdawn  and  his  heirs,  and  also  as  a  separate 
covenant  with  Mr.  Price,  his  heirs,  appointees  and 
assigns,  that  he  Mr.  Price,  his  heirs,  appointees  and 
assigns,  and  the  owners  and  occupiers  for  the  time 
being  of  all  and  every  part  of  the  lands  and  here* 
ditaments  thereinbefore  limited  to  the  use  or  for  the 
benefit  of  Mr.  Price,  his  heirs,  appointees  and  assigns, 
and  of  all  and  every  the  messuages  and  dwellings  then 
or  at  any  time  thereafter  to  be  erected  and  built  there- 
upon, and  his  and  their  and  every  of  their  relatives, 
friends,  visitors,  tradesmen  and  servants,  and  others 
connected  or  having  business  to  transact  with  him, 
them  or  any  of  them,  either  with  or  without  carriages 
and  animals,  of  any  and  every  description,  should  and 
might,  from  time  to  time  and  at  all  times  for  ever  there- 
after, at  his,  their  and  every  of  their  own  free  will  and 
pleasure,  go,  come,  pass  and  repass,  in,  over,  upon, 
along  and  through  all  and  singular  the  said  several 
roads  marked  out  as  aforesaid  in  the  said  plan,  and 
have  the  full  use  and  enjoyment  of  all  and  singular  the 
said  several  roads,  in  as  full,  free,  complete  and  absolute 
manner  to  all  intents  and  purposes  whatsoever  as  if  the 
same  were  public  roads;  and  that  he,  Mr.  Selby,  his 
heirs,  appointees  and  assigns,  would,  at  all  times  there- 
after, 
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after,  keep  and  continue  such  parts  of  the  said  lands  1862. 
and  hereditaments  thereinbefore  limited  to  his  and  their 
use  and  benefit  as  were  in  the  plan  marked  out  for 
ro^ds,  as  and  for  such  roads  only,  for  the  mutual  use 
and  bene6t  of  Selby  and  Staley,  and  the  owners  and 
occupiers  for  the  time  being  of  all  and  every  part  of  the 
closes,  lands  and  heredilaments  thereinbefore  mentioned 
and  described,  and  the  villas  and  dwellings  then  or  at 
any  time  thereafter  to  be  erected  and  built  thereupon. 
This  indenture  also  contained  certain  covenants  and 
provisoes  for  the  repair  of  the  roads,  at  the  joint  expense 
of  the  said  Price,  Selby  and  Staley,  and  their  re- 
spective heirs,  appointees  and  assigns,  or  the  owners 
and  occupiers  for  the  time  being  of  the  messuages  and 
lands  thereby  limited  to  uses,  for  their  respective  benefit. 

The  lands  in  the  plan  marked  out  for  that  purpose 
were  afterwards  formed  into  roads  leading  from  the 
liighway  into  the  piece  of  land  and  to  the  houses 
erected  and  built  thereon. 

The  occupiers  of  the  houses  on  the  estate  were 
desirous  of  having  gas  laid  on  for  the  supply  of  their 
houses,  and  they  requested  the  Defendants  the  Crystal 
Palace  District  Gas  Company  to  lay  down  their  pipes. 

This  company  was  incorporated  by  act  of  parlia- 
ment (a),  which  incorporated  "The  Gasworks  Clauses 
Act,  1847**  (10  &  11  Vict.  c.  15),  and  they  thereby 
acquired  the  powers  conferred  by  the  latter  act. 

The  6th   section  gave  to  the  company  power  "  to 

break  up  the  soil  and  pavement  of  the  several  streets 

and  bridges  within  the  Umits  of  the  special  act"  and 

lay  down  their  pipes,  &c* 

The 

(a)  21  if  22  Vict,  c.  cxxix. 

R  r2 


Selby 
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The  7th  provided,  that  the  act  should  not  authorize 
the  company  ''  to  lay  down  or  place  any  pipe  or  other 
works  in,  through  or  against  any  building,  or  in  any 

Crystal      ^^^^  ^^^  dedicated  to  the  public  use,  without  the  consent 

Gas  Co.      of  the  owners  and  occupiers  thereof/' 

The  8th  section  required  notice  to  be  given. 

On  the  16th  of  July,  1861,  the  company,  without 
making  any  application  to  the  five  Plaintiffs,  who  were 
the  devisees  of  Mr.  Selby,  proceeded  to  break  up  the 
roads  for  the  purpose  of  laying  down  the  gas  pipes. 

The  Plaintiffs,  who  wholly  objected  to  this  pro- 
ceeding, filed  this  bill  against  the  company  and  the 
mortgagees  of  Mr.  Selby,  praying  that  the  Defendants, 
the  Crystal  Palace  District  Gas  Company,  their  agents, 
servants  and  workmen,  might  be  restrained,  by  injunc- 
tion, from  entering  upon  and  breaking  up  the  roads, 
except  so  far  as  might  be  necessary  for  the  purpose  of 
taking  up  and  removing  the  pipes  which  had  been  so 
laid  down  thereunder,  or  from  allowing  any  of  the  pipes 
to  remain  in  or  below  the  surface  of  the  roads;  and 
from  allowing  any  gas  to  flow  through  the  pipes;  and 
from  allowing  any  parts  of  the  roads  which  had  been 
broken  up  by  the  company,  or  which  might  be  broken 
up  in  the  process  of  removing  the  pipes,  to  remain  open 
or  broken  up,  or  otherwise  than  in  its  original  con- 
dition. And  that  the  company  might  be  ordered  to 
remove  the  pipes,  and  to  restore  the  land  to  its  original 
condition. 

When  the  cause  came  on,  it  was  found  that  the  occu- 
piers, who  were  principally  interested  in  the  question, 
were  not  parties,  and .  the  cause  was  ordered  to  stand 
over,  with  liberty  to  serve  them,  which  being  done,  the 

cause  was  again  brought  on. 

Mr. 
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Mr.  Lloyd  and  Mr.  A.  Smith,  for  the  PlaintifTsi  1862. 
argued,  that  the  roads  were  private,  and  had  never  been 
devoted  to  the  public;  GoodtitU  v.  Alker{a)i  Leth- 
bridge  v.  Winter  (J) ;  Woodyer  v.  Hadden  (c) ;  Wood  v. 
Veal  (rf) ;  Barraclough  v.  Johnson  (e) ;  Righy  v.  The 
Great  Western  Railway  Company  (f);  The  Grand 
Surrey  Canal  Company  v.  Hall  (y) ;  Poole  v.  Huskin- 
son  (h) ;  Rex  v.  Lloyd  (i);  Com*  Dig.,  tit.  .Chemin, 
A  2  (A). 

That  the  company  had,  therefore,  none  of  the  com- 
pulsory powers  conferred  by  the  "  Gasworks  Clauses 
Act,  1847,"  and  could  not  break  the  soil  of  the  roads 
"  without  the  consent  of  the  owners"  (s.  7). 

Secondly,  that,  upon  the  construction  of  the  covenant, 
no  such  rights  existed,  either  on  the  part  of  the  company 
or  the  occupiers.  That  the  gas  company  had  not  alone 
any  right  to  enter  and  break  the  soil  of  the  roads  with« 
out  the  assent  of  the  Plaintiffs,  neither  had  the  occu- 
piers any  such  right,  and  that  their  combined  powers 
cotild  not  affect  the  Plaintiffs. 

Mr.  Jfinref  for  the  mortgagees  of  the  Plaintiffs. 

Mr.  Webb,  for  the  occupiers  of  houses,  supported  the 
proceedings  of  the  gas  company.  He  said  that  the 
occupiers  were  desirous  that  their  supply  of  gas  should 
be  continued,  and  that  they  considered  that  they  had 
power  to  authorize  the  company  to  lay  down  mains  for 
their  convenience. 

Mr.  Sdwyn  and  Mr.  Jessel,  for  the  company,  were 

not  called  on. 

The 

(a)  1  Burr,  133.  Mees,  Sf  Wel$.  811. 

(6)  1  Campb.  263,  n.  {g)  1  Man,  ^G.392;l  ScoU*t 

(c)  5  Tauni.  125.  N.  A.  264. 

(d)  5  Born.  Sr  Aid.  454.  (A)  11  Mee$,  Sf  WeU.  827. 

(e)  8  Ad,  Sf  El.  99.  (t)  1  Campb,  260. 
(/)  2  Phill,  44,   and  see  14          {k)    Vol.  3. 
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1862. 


TTie  Master  of  the  Rolls. 

I  do  Dot  think  that  this  is  a  proper  case  for  making  a 
decree.  I  will  state  very  shortly  the  view  I  take  of  this 
case.  I  assume^  upon  the  evidence,  that  this  is  not  a 
public  road,  that  it  has  never  been  dedicated  to  the 
public,  and  consequently  that  the  Plaintiffs  are  entitled 
to  all  the  advantages  which  can  arise  from  that  con- 
cession. I  am  then  of  opinion,  that  the  case  depends 
upon  the  effect  of  the  covenant  which  has  been  entered 
into  between  the  parties,  and  which  it  is  not  disputed 
affects  them  and  any  person  who  may  be  the  occupier 
of  the  land.  The  effect  of  holding  that  this  is  not  a 
public  road  is,  that  under  the  provisions  of  the  7th 
section  of  10  &  11  VicU  c.  15,  the  gas  company  have 
not  alone  a  right  to  enter  upon  the  roads  and  bre^k 
up  the  soil,  for  the  purpose  of  laying  down  their  pipes; 
it  also  follows,  from  the  contract  and  the  covenant, 
that  the  occupiers  themselves  could  not  make  a  ditch 
along  the  road,  so  as  to  injure  the  highway. 


These  two  questions  being  conceded,  tell  strongly  in 
favor  of  the  Plaintiffs ;  and  on  their  behalf  if^has  been 
argued,  that  you  cannot  unite  the  two  parties,  viz.,  the 
gas  company  and  the  occupiers,  together,  so  as  to 
enable  the  two  to  accomplish  together  that  which 
neither  could  do  alone.  But  that  argument  is  founded 
upon  a  mistaken  view  of  the  covenant  contained  in  the 
deed,  and  the  whole  case  turns  upon  it. 


It  was  argued,  that  the  covenant  ought  to  be  limited 
by  the  recital,  and  it  certainly  ought,  if  there  were  any 
ambiguity  about  it;  but  the  recital  is  not  more  am- 
biguous than  the  covenant  itself.  It  says,  **  that 
proper  roads  shall  be  made  thereon,  and  for  ever  there- 
after continued  as  such  roads,  only  for  the  accommo- 
dation 
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datioD  of  such  villas/'  &c.  The  other  part  of  the  clause 
shews,  that  the  word  ''  only'*  applies  to  ''  roads/*  and  it 
must  be  observed,  that  the  recitals  only  relate  to  the 
mode  of  passage  over  and  upon  the  roads;  but  then,  of 
course,  this  question  arises,  a  passage  for  whom  and  by 
whom  ?  The  passage  must  be  not  only  by  the  persons 
who  have  the  occupation  of  the  villas,  but  of  persons 
who  are  going  to  them,  or  else  it  would  not  be  in  as 
full  and  complete  a  manner  as  if  it  were  a  public  road, 
and  that  does  not  appear  inconsistent  with,  but  rather  to 
point  to,  the  express  meaning  of  the  covenant  contained 
in  the  deed.  There  are  two  parts  of  this  covenant; 
there  is  to  be  not  merely  a  distinct  right  of  passage  to 
and  from  the  houses,  for  the  owners  and  occupiers  and 
of  persons  who  wish  to  go  to  them,  but,  in  addition,  there 
is  to  he  given  to  them  the  full  use  and  enjoyment  of 
the  roads  in  as  complete  a  manner  as  if  the  same  were 
public  roads,  which  must  mean,  as  if  the  same  were 
public  roads  at  the  date  of  the  deed,  and  no  other  ex* 
planation  can  be  given.  It  is  true  this  does  not  make 
these  roads  public  roads  for  the  rest  of  the  world;  but 
so  far  as  the  occupiers  present  and  future  are  con- 
cerned, these  roads,  so  far  as  they  are  connected  with 
them,  are  to  be  considered  as  public  roads  at  the  date 
of  that  indenture.  It  follows,  therefore,  that  if  they 
had  been  public  roads  at  the  date  of  the  indenture,  they 
would  have  been  subject  to  the  provisions  of  the  10  dc 
11  Vict.  c.  15,  and  subject  to  all  the  gas,  water  and 
other  acts  affecting  public  roads. 


1862. 


It  is,  therefore,  an  erroneous  view  of  the  effect  and 
of  the  scope  of  the  covenant  to  suppose,  that  because  it 
does  not  dedicate  this  road  to  the  public,  it  does  not 
give  to  the  occupiers  as  full  and  complete  a  use  and 
enjoyment  of  the  roads  as  if  they  represented  the  public, 
and  as  if  the  roads  had  been  dedicated  to  the  public  at 

the 


614 


CASES  IN  CHANCERY. 


1862. 


the  date  of  the  deed.  For  their  purposes  these  roads  are 
public  roads  to  all  intents  and  purposes,  and  accordingly, 
it  would  be  introducing  bounds,  and  limiting  the  effect 
of  the  covenant,  which  is  very  distinct,  if  it  were  to  be 
held  that  they  are  public  roads  only  for  certain  purposes, 
and  not  for  such  uses  as  public  roads  might  be  used 
for,  at  the  time  when  this  covenant  was  entered  into. 
It  is  obvious,  that  if  they  were  public  roads  so  far  as 
regarded  the  occupiers  of  the  land,  then  that  they 
would  be  entitled,  under  the  covenant,  to  every  possible 
advantage  which  is  given  to  occupiers  by  subsequent 
acts  of  parliament.  These  persons  would  have  a  right  to 
say  to  the  gas  company,  "  this  is  our  public  road,  and 
we  call  upon  you  to  lay  down  gas  pipes  in  it  as  a 
public  road."  The  gas  company  could  not  do  it  without 
that  requisition,  because  their  powers  are  limited. 


If  I  were  to  hold,  that  the  gas  company  and  the 
occupiers  together  could  not  lay  down  these  pipes  with- 
out the  consent  of  the  Plaintiffs,  and  that  the  only 
question  was  the  amount  of  rent  to  be  paid  (which  in 
point  of  fact  is  probably  the  case,  though  not  a  word 
has  been  said  about^it),  then  if  the  company  consented 
to  pay  the  rent,  the  effect  must  necessarily  be,  that  in 
order  to  act  fairly  to  all  their  customers,  and  to  get  a 
proper  remuneration  or  profit  for  themselves,  the  com- 
pany must  lay  upon  the  occupiers  of  these  houses  so 
much  additional  price  per  cubic  foot  for  their  gas  to 
enable  them  to  pay  the  rent  which  they  would  have  to 
pay  the  Plaintiffs.  If  this  additional  rate  amounted  to 
a  penny  for  a  cubic  foot  of  gas,  though  the  price  does 
not  matter,  the  result  would  be,  that  the  occupiers 
would  pay  that  advanced  price,  because  this  is  not  a 
public  road.  But  how  is  that  performing  the  covenant 
with  them,  that  they  shall  have  the  enjoyment  of  it  ex- 
actly and  in  as  full  and  ample  a  manner  as  if  it  were  a 

public 
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public  road,  when  the  person  who  enters  into  that  cove- 
nant with  them,  or  the  person  who  stands  in  his  shoes, 
says,  **  though  I  have  entered  into  this  covenant  that  you 
shall  have  the  same  enjoyment  of  it  as  though  it  were 
public,  yet,  because  it  is  a  private  road,  you  shall  pay 
me  a  penny  per  cubic  foot  for  all  the  gas  you  burn, 
instead  of  its  being  brought  to  your  door  at  the  same 
price  that  others  pay  for  it  :'*  it  would  obviously  be  a 
breach  of  covenant 


1862. 


I  am,  therefore,  of  opinion,  that  the  only  way  to  give 
effect  to  this  covenant  is  to  say,  that,  at  the  instance  of 
the  occupiers,  the  gas  company  are  entitled  to  treat  this 
road,  formed  for  their  use  and  enjoyment,  as  a  public 
road,  and  to  lay  down  mains  therein  to  supply  them 
with  gas,  but  creating  as  little  damage  as  possible  and 
restoring  the  roads  in  as  perfect  a  manner  as  may  be  to 
the  satisfaction  of  the  parties. 


An  observation  was  made,  in  the  course  of  the  argu- 
ment for  the  Plaintiffs,  which  has  not  been  answered, 
possibly  because  the  Defendants  have  not  been  heard. 
But  assuming  it  to  be  correct,  it  would  not  give  the 
Plaintiffs  a  right  to  an  injunction.  The  argument  was 
this: — ^That,  assuming  this  to  be  a  public  road,  no 
proper  notice  had  been  given  by  the  Defendants  of 
their  intention  to  break  up  the  road  to  lay  down  their 
mains.  The  answer  to  that  argument  is  this :  I  do  not 
hold  it  to  be  a  public  road  in  the  largest  sense  of  that 
term,  but  I  treat  it  as  such,  so  far  as  the  occupiers  are 
concerned,  and  it  may  well  be,  that  the  notice  to  them 
is  dispensed  with,  if  they  have  invited  the  gas  company 
to  come  upon  it.  But  the  absence  of  such  notice  would 
not  be  sufficient  to  prevent  the  company  from  all  fair 
and  proper  dealing  with  their  gas  in  a  public  road. 
This,  apparently,  was  of  consequence  when  the  case 

was 
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was  first  opened,  but  it  has  ceased  to  be  so.  It  seemed 
to  me  not  to  be  a  case  confined  to  the  Plaintiffs  and 
the  gas  company,  but  that  the  occupiers  and  owners 
were  materially  interested  in  the  matter,  and  as  they 
now  appear  by  counsel,  and  say  that  they  invited  the  gas 
company  to  lay  down  a  main  and  to  supply  them  with 
gas,  and  that  they  insist  upon  their  right  to  have  the 
contract  performed,  I  am  of  opinion,  that  the  Plain- 
tiffs, under  their  covenant,  are  bound  to  allow  them  so 
to  do,  and  that^hey  cannot  interfere  to  prohibit,  impede 
or  derive  any  advantage  from  it  All,  therefore,  that 
can  be  done  is  to  dismiss  the  bill  with  costs. 


NoT£.— il^met^  by  the  Lordt  Justices,  6th  June,  1862. 


Mar.  4, 10. 

The  Defend- 
ants proposed 
turning  an  in- 
clined road  or 
slipway,  lead- 
ing from  the 
town  to  the 
seashore,  from 
the  north-east 
to  the  north- 
vest.     It  ap- 
peared that 
this,  so  far 
from  producing 
any  injury, 
would  make  a 
more  conve- 
nient landing- 
place.     Held, 
that  whether 
the  Defendants 
were  autho- 
rized or  not, 
the  Court 
would  not  in- 
terfere in  the 
matter. 


THE  RYDE  COMMISSIONERS  v.  THE  ISLE 
OF  WIGHT  FERRY  COMPANY. 

rpHE  PlaintiflFs  were  incorporated  by  "The  Ryde 
Improvement  Act,  1854,"  with  certain  powers. 
The  Defendants  were  incorporated  by  "The  Isle  of 
Wight  Ferry  Act,  1866,"  which  incorporated  "The 
Companies,"  &c.,  "  The  Lands,"  and  the  "  Harbour," 
&c.  Clauses  Acts. 

The  subject  in  dispute  was  an  inclined  road  or  slipway 
at  the  esplanade  at  Ryde,  called  *' George  Street  slipway," 
which  was  used  by  the  public  for  the  purpose  of  landing 
coals  and  merchandize,  from  ships  beached  on  the  sands 
in  front  of  the  town. 

The  Plaintiffs  complained  that  the  Defendants  had 
compulsorily  taken  part  of  the  esplanade  and  outer  wall, 
without  paying  the  compensation,  and  that  they  were 
obstructing  the  slipway.    The  bill  stated  that  the  De- 
fendants 
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fendants  alleged  it  was  their  property,  and  that  they  were 
entitled  to  block  it  up  and  destroy  it,  or  to  exact  a  toll 
for  its  use,  but  this  was  disavowed  at  the  bar.  The 
facts  relating  to  the  matter  are  more  fully  stated  in  the 
judgment. 

The  bill  prayed  as  follows : — 

"That  the  Defendants,  their  agents,  senrants  and 
workmen  may  be  restrained,  by  the  order  and  in- 
junction of  this  honorable  Court,  from  taking  or  re- 
taining possession  of,  injuring,  obstructing  or  otherwise 
interfering  with  the  George  Street  slipway  or  the  wall 
thereof,  or  doing  anything  to  prevent,  obstruct  or  en- 
danger the  free  access  thereto  and  user  thereof." 

''That  the  Defendants  may  pay  the  costs  of  this  suit." 

The  cause  came  on  upon  a  motion  for  a  decree. 

Mr.  Baggallay  and  Mr.  John  Pearson,  for  the  Plain- 
tiffs. 

Mr.  Sehoyn  and  Mr.  C.  T.  Simpson,  for  the  De- 
fendants. 

They  cited  Ware  v.  The  Regent's  Canal  Company  (a) ; 
The  Mayor  of  Liverpool  v.  The  Charley  Waterworks 
Company  (J) ;  Elmhirst  v.  Spencer  (c). 


1862. 
Ryde  Coif- 

MISaiONERS 
V. 

Iblb  of 
Wight  Fbrrt 

COMPAMT. 


'The  Mastbr  of  the  Rolls. 

In  this  case  there  is  a  great  deal  of  paper,  and  some 
amount  of  hostility,  but,  on  examination,  the  matter  in 
dispute,  if  not  evanescent,  shrinks  into  the  narrowest 
possible  compass.  It  appears  that  the  Defendants, 
under  the  suppo^^ed  authority  of  an  act  of  parliament, 

and 


(fl)  23  B€QV,  575,  and  3  De  G. 
4-  J.  212. 


ih)  2  De  G.,  M,  if  G.  852. 
(r)  2  Mac,  &  G.  45. 


March  10. 
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1862.        and  with  the  sanction  of  the  Lords  Commissioners  of 
^"^^^-"^^      her  Majesty's  Admiralty,  have   constructed   (whether 
MIS8I01IEE8    authorized  or  not  authorized  under  their  act  of  par- 
V.  liament  I  do  not  now  inquire)  in  front  of  the  esplanade 

WiobtFerrt  at  Ryde  a  dock  or  tidal  basin,  and  a  portion  of  a  pier. 
Company.  Jjj  dQJng  gQ^  ^^gy  g^yg  notice  under  their  act,  and  with- 
in a  sufficient  time  for  that  purpose,  of  their  intention 
to  take  possession  not  only  of  the  outer  wall  of  the 
esplanade,  but  also  of  the  outer  wall  of  a  certain  landing 
place,  close  adjoining  on  the  west  to  the  tidal  basin  of 
the  Defendants,  which  landing  is  called  the  George 
Street  slipway. 

The  Defendants  say,  that  their  sole  object  is  to  im- 
prove it,  and  to  render  it  more  commodious  for  the 
town  and  its  inhabitants.  The  Plaintiffs  say,  whether 
you  do  or  do  not,  you  have  no  authority  to  do  what  you 
propose  to  do,  you  endeavored  in  1858  to  obtain  an  act 
of  parliament  to  sanction  it,  you  failed  and  you  must 
not  do  it  without  an  act  of  parliament.  And  the 
Plaintiffs  also  complain  of  stones  having  been  laid  in 
the  slipway  and  of  other  obstructions  to  the  use  of  it  by 
the  inhabitants  of  the  town. 

My  examination  of  the  evidence  has  not  enabled  me 
to  discover,  that  what  the  Defendants  have  done  or  what 
they  propose  to  do  will  be  any  detriment  whatever  or 
any  injury  to  anybody.  It  appears  that  the  Lords 
Commissioners  of  her  Majesty's  Admiralty  do  not  c<fti- 
sider  that  it  will,  in  any  respect,  interfere  with  or  im- 
pede the  navigation ;  the  evidence,  as  far  as  it  goes, 
with  respect  to  the  present  and  proposed  position  of 
the  slipway,  points  out  that  its  present  direction  is 
inconvenient,  and  that  it  will  be  improved  by  its  being 
turned  from  the  north  east  to  the  north  west,  which  is 
what  the  Defendants  propose  to  do. 

The 
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The  DeFendants  disclaim  all  intention  of  impeding  1862. 
the  use  of  the  slipway,  even  temporarily;  they  have  ^-^^/-w 
no  authority  to  take  tolls,  and  they  disclaim  all  inten-    ^^''*  ^®''" 

•^  ^  J  MISSIOKER8 

tion  to  take  or  levy  any  tolls  for  the  use  of  the  slipway.  «. 

If  the  fact  be,  as  it  appears  to  me,  that  the  Defendants  Wioht^Ferrt 
merely  alter  the  slipway  into  a  more  convenient  landing  Company. 
place,  and  that  neither  now,  nor  in  the  course  of  doing 
so,  will  they  interfere  with  the  use  of  it,  or  produce  any 
inconvenience  or  injury  to  any  individual,  or  any  im- 
pediment to  the  public  which  would  constitute  a  nuis- 
ance,— if  such  be  the  fact,  then  I  am  of  opinion  that  it 
does  not  lie  within  the  province  of  the  Court  to  inter- 
fere in  the  matter. 


That  this  has  been  the  case  for  the  time  past,  I  think 
appears  on  the  evidence.  Whether  it  will  be  so  for  the 
future  it  is  impossible  for  any  one  accurately  to  ascer- 
tain, and  if  this  bill  were  dismissed  and  the  Defendants 
were  to  transgress  the  rule  of  conduct  which  they  pro- 
fess to  lay  down  for  themselves,  and  were  to  do  any- 
thing contrary  to  that  which  they  disclaim  at  the  bar, 
it  would  then  be  necessary  for  the  PlaintiiFs  to  file  a 
new  bill  to  stop  it.  I  shall,  therefore,  make  such  an 
order  as  will  embody  that  which  the  Defendants  profess 
to  do,  leaving  it  to  both  parties  to  apply  in  case  it  shall 
become  necessary. 

It  is  stated,  that  the  Defendants,  although  they  gave 
notice  to  take  the  outer  wall  of  the  Oeorge  Street  slip- 
way, have  not,  in  point  of  fact,  ever  paid  for  it,  or  made 
any  deposit  for  the  value  of  it,  under  the  usual  sections 
contained  for  that  purpose  in  the  act  of  parliament 
This  must  be  done  before  the  order  I  propose  to  pro- 
nounce on  this  occasion  is  drawn  up.  If  not,  I  shall 
certainly  make  an  order  restraining  the  Defendants 
from  retaining  possession  of  such  walls  until  the  money 

be 
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be  paid  or  until  the  proper  amount  be  deposited,  ir 
that  be  done,  I  shall  not  interfere  with  the  possession 
or  with  the  works  of  the  Defendants,  otherwise  than  to 
this  extent,  that  I  shall  grant  an  injunction  to  restrain 
WioHT^FBRaT  ^^®™  fr^™  obstructing  or  interfering  with  the  George 
CoMPAMT.  Street  slipway,  in  any  such  manner  as  to  impede  the 
free  access  to  and  user  thereof. 

I  shall  reserve  liberty  to  apply,  and  I  shall  give  no 
costs  on  either  side. 

The  Defendants  have  possession  of  the  outer  wall, 
and  I  do  not  intend  to  interfere  with  their  possession. 


18«1-  Re  HAKTLEY. 

Nov,  7* 


il.andB.com-  TtyTR.    MILNE   employed    Mr.    Hartley^    as    bis 
Buit7B!  ame-  solicitor,  to  defend  a  suit  in  this   Court,  in 


ingtopay  J/i  ^hjch  Mr.   Wild  was  Plaintiff,  and  Mr.  Milne  and 

costs,  aDd  any       _  ^  -     ,  ,  .  . 

question  on      Others  were  Defendants,  and  to  prosecute  another  suit 

*!L!!f**°^   in  which  Mr.  ifUne  was  Plairitiff  and  Mr.  JTtW  and 

referred  to  an 

arbitrator  who  Others  were  Defendants. 

was  named. 

A.*t  solicitor 

delivered  his         By  an  agreement,  dated  in  June,  1861,  and  made 

to  B.    Heldf    between  Mr.  Milne  and  Mr.  Wild  and  others,  it  was 

^^UU^dT"      agreed  that  the  matters  of  the  suits  should  be  com- 

tazationby       promised,  and  that   the    bills   should    be   dismissed, 

ooune.^^        and  that  the  costs  of  Milne,  incurred  in  the  suits, 

should    be  borne  and   paid   by   Mr.    Wild,     It  was 

also  agreed,  that  any  question  that  should  be  raised 

upon  such  costs  should  (with  other  matters)  be  referred 

to  Mr.  i2.  Jackson,  a  solicitor. 

Hartley  delivered  his  bill  of  costs  to  Mr.  Wild,  who 

applied 
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applied  ex  parte  for  their  taxation^  submitting  to  pay        1861. 
what  might  be  fonnd  due,  and  the  usual  order  was 
thereupon  made. 

Mr.  Lloyd  and  Mr.  Fowler  now  moved  to  discharge 
the  order.  They  argued  that  this  case  did  not  come 
within  the  6  &  7  Vict  c.  73,  s.  38,  which  enables  a 
person 'Miable  to  pay"  to  obtain  a  taxation;  for  that 
this  section  only  applied  where  such  a  liability  existed 
originally,  and  not  where  a  person  became  liable  by 
subsequent  contract.  That  the  real  client  could  not 
transfer  the  right  to  taxation  to  a  third  party,  and  that 
no  taxation  under  this  order  would  bind  Mr.  Milne. 
So  that  if  Mr.  Wild  made  default  in  payment,  the 
solicitor  would  have  no  remedy  under  this  order  against 
his  real  client,  who  was  the  only  person  legally  liable  to 
pay  the  bill. 

They  referred  to  In  re  Becke{a),  in  which  Lord 
Langdale  thought,  that  payments  by  a  mere  volunteer, 
under  no  previous  liability,  could  not,  upon  the  fair  con- 
struction of  the  38th  section  of  the  act,  give  any  right 
to  obtain  an  order  to  tax  the  bill;  although  the  act 
gives  such  a  right  to  "any  person"  who  "shall  have 
paid  such  bill." 

In  Langford  v.  Nott  (J),  it  was  held  that  a  party  who 
had  paid  a  bill  of  costs  of  another  could  not  apply  for 
a  taxation. 

They  also  referred  to  In  re  Barber  (c),  it  which  it  was 
held  that  rate-payers  were  not  persons  "  liable  to  pay" 
an  attorney's  bill,  incurred  in  conducting  an  indictment 
and  other  business  which  had  been  paid  out  of  the 
rates. 

Secondly. 

(a)  5  Be(ni.  406.  (c)  14  JWeei.  4"  WtU,  720. 

(fr)  1  Jac.  *  W.  291. 
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1861.  Secondly.  That  by  the  terms  of  the  agreement^  all 

^*'^^^^^       questions  as  to  costs  were  to  be  referred  to  Mr.  IL 
Hartley.      J^ckson. 

Thirdly.  That  if  there  was  any  question,  this  order 
ought  not  to  have  been  made  as  of  course. 


The  Master  of  the  Rolls. 

It  is  clear  that  this  agreement  does  not  give  Hartley 
any  benefit,  and  that  he  would  not  be  entitled  to  the 
specific  performance  of  it,  by  compelling  the  bill  to  be 
referred  to  Mr.  Jackson,  nor  could  he  say  that  there 
should  be  no  taxation  at  all.  It  is  also  clear,  that  Wild 
is  entitled  to  have  the  bill  taxed  in  some  way  or  other. 
The  only  question  arises  from  the  difficulty  as  to  whether 
Hartley  is  not  entitled  to  have  the  taxation  in  such  a 
form,  that  if  the  amount,  when  taxed,  be  not  paid,  he 
shall  be  able  to  get  the  ordinary  process  to  enforce  pay- 
ment against  Milne,  who  employed  him.  If  Milne  had 
obtained  the  order  to  tax,  the  solicitor  would  be  entitled 
to  a  four-day  order,  and  summary  process  to  compel 
him  to  pay.  The  question  is,  whether  Wild,  by  agree- 
ing to  pay  the  bill,  could  deprive  the  solicitor  of  the 
benefit  of  his  remedies  against  his  client  Milne.  If  so, 
then  an  arrangement  might  be  made  with  a  pauper, 
and  the  order  to  pay  would  be  unavailable. 

Mr.  Follett  and  Mr.  JEddis,  contra.  The  terms  of  the 
38th  section  are  as  general  as  possible,  that  any  person 
not  the  party  chargeable,  who  "  shall  be  liable  to  pay'' 
the  bill,  may  make  the  same  application  for  a  taxation 
as  the  party  chargeable  might  himself  make,  "  and  the 
same  reference  and  order  shall  be  made  thereupon,  and 
the  same  course  pursued,  in  all  respects,  as  if  such 
application  was  made  by  the  party  so  chargeable  with 

such 
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such  bill."    This  case  comes  clearly  within  the  words  of 
the  act. 

But  here  the  solicitor  has  adopted  the  agreement^ 
and  has  delivered  his  bill  to  Wild,  who  has  submitted 
to  pay  it.  In  such  cases,  the  practice  of  the  Secre- 
tary's Office  is  to  make  the  order. 

This  case  is  governed  by  Re  Bellyse  (a).  In  that  case 
Goodall  employed  Bellyse  as  his  solicitor  in  a  suit  in 
this  Court,  in  a  cause  in  which  Goodall  was  Plaintiff 
and  Parry  Jones  and  others  were  Defendants.  In 
December  J  1858,  terms  of  arrangement  were  agreed  on, 
and  one  of  the  terms  of  which  was,  that  Goodall  should 
receive  from  Parry  Jones  the  costs  of  the  suit,  to  be 
taxed  as  between  solicitor  and  client.  In  January^ 
1859,  Bellyse  sent  to  Messrs.  J7.,  on  behalf  of  Parry 
Jones,  his  bill  of  costs  amounting  to  418^  18s.  8J. 
Parry  Jones  thereupon  applied  for  the  taxation  of  the 
bill,  submitting  to  pay  to  Bellyse  what  should  appear 
to  be  due  to  him  on  taxation,  and  an  order  of  course 
was  made  for  its  taxation  at  the  Rolls,  and  it  was  after- 
wards supported  by  the  Court. 

Mr.  lAoyd  in  reply. 

The  Mastbb  of  the  Rolls. 

I  am  of  opinion  that  this  motion  fails.  I  was  at  first 
of  opinion  that  this  agreement  was  one  in  which  the 
clause,  which  provides  that  the  costs  shall  be  settled 
by  Mr.  Jackson,  was  one  which  would  take  away  the 
jurisdiction  of  this  Court,  and  that  Hartley  was  entitled 
to  the  benefit  of  it.     But,  on  the  contrary,  I  find  it  is 

an 

(a)  Mailer  of  ike  RoUt,  28M  February,  1S59. 
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an  arrangemeDt  between  Milne  and  Wild,  which  does 
not  afiect  the  solicitor^  or  deprive  Milne  of  bis  right  to 
have  the  bills  taxed. 

I  doubted,  at  firsty  whether  the  case  came  within  the 
third  party  clause,  but  it  appears  to  me  that  it  does,  the 
words  are  sufficiently  large  for  that  purpose. 

I  was  referred  by  Mr.  FoUett  to  a  case  in  which  I 
decided  the  point.  I  find  I  there  referred  to  Vincent  v. 
Venner  (a),  which  expressly  decides  the  case.  It  was 
held  that  an  agreement  to  pay  costs  is  an  agreement  to 
pay  taxed  costs ;  and  that  a  third  party  paying  a  soli- 
citor's bill  of  costs,  in  order  to  compromise  a  suit,  stands 
in  the  same  situation,  with  respect  to  the  right  of 
claiming  a  taxation,  as  the  solicitor's  client.  In  that 
case  Sir  John  Leach  refers  to  Langford  v.  Natty  and 
states  that  he  refused  a  taxation  there  **  because,  in  that 
case,  the  amount  of  the  bill  of  costs  was  stated  in  the 
agreement  of  compromise,  and  the  payment  of  that 
amount  was  a  substantive  part  of  the  agreement." 

I  am  of  opinion  in  this  case,  that  the  officer  was 
right  in  giving  the  order  of  course,  and  that  there  is 
no  ground  or  sufficient  reason  to  set  it  aside. 

I  shall  refuse  the  motion,  with  costs, 
(a)  1  Myl.  4  K.  212. 


Note.— The  rule  of  the  Secretary*!  Office  at  the  Rolls  is  this :— If 
A.  agrees  to  pay  £.'<  costs,  and  B.'s  solicitor  adopts  the  arrangement 
by  delivery  to  it.  his  bill  against  B.,  an  order  of  course  will  Km  made 
for  its  taxation,  on  the  application  and  undertaking  of  A.  alone. 
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STEPHENS  V.  VENABLES.    (No.  1.)  Feb,  28. 

March  U. 

^EORGE  HENRY  VENABLES  was  entitled  A  trustee  or 

to  a  share  of  the  residuary  estate  of  his  father,  of  ^^^"^.^^^^ 

whose  will  the  Defendant  Charles  Venables,  Routh  and  notice  ^^^^  a 

lefiffttee  h&s 
Moon  were  the  executors  and  trustees.     Prior  to  Juney  cbarged  bis  le- 

1864,  George  Henry  Venables  became  indebted  to  the  gacy.  is  bound 
T,,  .     ./r  .  ^  withhold  all 

Plaintiffs,  and  in  that  month   he  gave  the  Plaintiffs  further  pay- 

a  charge  of  1,000/.  upon  9II  the  interest  coming  to  hira  j^g"^e^  ^^Jl 

under  the  will  of  his  father,  and  on  the  22nd  of  June,  right  of  set-off* 

1854,  the  Plaintiffs  gave  notice  of  that  charge  to  the  of  equ'ides"l»^ 

trustees.    The  complaint  of  the  Plaintiffs  against  the  ^"^^^  ***«  'f- 
•  r  .  i.1.1  1  -1  gatee  and  the 

trustees  was,  that  after  notice  of  this  charge,  they  paid  executor  exist- 

or  allowed  in  account  various  sums  of  money  to  George  '"^,*'  the  date 

■'  ^     of  the  notice 

Henry  Venables,  and  that  they  did  not  enforce  payment  have  priority 

from  him  of  the  rent  due  from  hira.  charge  *but  the 

trustees  can 
The  facts  relating  to  this  part  of  the  case  were  as  chl^ges  or  ^^ 

follows :—  "gl»^  of  "^t-off 

after  that  time. 

There  was  a  mill  and  factory  which  constituted  part      Executors 
of  the  testator's  estate,  which  the  trustees  had,  prior  to  ff  part  of  the 
the  Plaintiffs'  charge,  let  to  George  Henry  Venables  and  *^^*°^'' ^^. 
his  brother  Frank  Venables  for  a  term  of  twenty-one  tee,  who  after- 
years,  determinable  at  their  option  at  seven  or  fourteen,  be^y'^'Hri™' 
at  an  annual  rent  of  660/.    The  lease  contained  cove-  gacv.    Notice 
nants  by  the  lessees  to  pay  the  rent  and  keep  the  mill  ^aving^been^ 

in  repair,  and  a  proviso  for  re-entry  by  the  trustees  in  given  to  the 

e    t  n  t*    %  TT    J       executors : 

case  of  the  nonperformance  of  the  covenants.     Under  Hr/i/,  that  they 

this  lease,  the  share  of  the  rent  properly  attributable  to  |;*^»  *«  fg«"»' 

'  r     r      J  ll,g  mortgagee, 

George  a  right  to  set- 
off the  rent 
due  from  the  legatee  at  the  date  of  the  notice,  but  not  the  subsequent  rents. 

ss2 
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1862.        George  Henry ^  amounted  to  275/.  per  aDnum.     The 
'^'^"'^^^      trustees  never  required  the  actual  payment  of  this  rent, 

StBPRBNS        -  -  .        /T.  .  1  .       1  /.   , 

V.  but  tbey  set  it  on  against  his  share  of  the  testator  s  estate 

y^^"]-"-     which  would  have  been  paid  to  him.    The  amount  so 

(JNo.  1.)  * 

set  off  after  June,  1854  was  583/.  Ss.  4id. 

Mr.  FoUett  and  Mr.  De  Gex,  for  the  Plaintiffs, 
argued,  that  after  the  Plaintiffs  had  given  notice  of 
their  charge,  the  executors  had  no  power  to  make  any 
payment  to  George  Henry  Venables,  or  to  alter  the 
Plaintiffs'  rights  by  any  subsequent  dealing  with  him. 
That  the  Plaintiffs  had  no  notice  of  the  lease,  and  that 
it  was  incumbent  on  the  executors,  if  they  relied  on  it, 
to  inform  the  Plaintiffs  of  its  existence.  That  their 
claim  to  a  right  of  set-off  was  quite  independent  of  the 
trusts  of  the  will,  and  arose  out  of  a  subsequent  dealing 
between  George  Henry  Venables  and  the  executors  and 
trustees  of  his  father's  will.  That  the  sums  retained  for 
rent  must  therefore  be  disallowed.  Morris  v.  Lime{a)\ 
Smee  v.  Baines  (6). 

Mr.  Lloyd  and  Mr.  Prendergasty  for  the  Defendants, 
the  executors,  argued  that  the  Plaintiffs  took  subject  to 
all  the  equities  between  their  mortgagor  and  the  tes- 
tator's estate,  and  that  as  George  Henry  Venables  could 
demand  nothing  of  that  estate  until  he  had  repaid  what 
was  due  to  it,  so  the  Plaintiffs,  standing  in  the  same 
position,  could  only  claim  that  which  remained  afler  the 
settlement  of  all  the  equitable  rights  of  the  testator's 
estate ;  Cockell  v.  Taylor  (c) ;  Wtlles  v.  Greenhill  (rf). 

Mr.  Follett  in  reply. 


The 

(a)  1  r.  4  Coll.  (C.  C.)  380.  (c)  15  Bern.  103. 

(6)  29  Bern),  661.  (d)  29  Beav,  376. 
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The  Master  of  the  Rolls. 

The  PlaintifTs  insist,  that  after  the  receipt  of  the 
notice  of  the  charge  given  by  George  Henry  Venabks 
in  their  favor,  the  trustees  could  not,  without  their 
consent,  be  allowed  any  payment  made  to  George  Henry 
in  respect  of  the  testator's  estate;  that  the  permission 
to  him  to  retain  the  rent,  on  account  of  what  was  due 
to  him  in  respect  of  his  share  under  the  testator's  estate, 
was,  in  fact,  a  series  of  payments  made  to  him  by  the 
trustees,  from  time  to  time,  in  respect  of  his  share  in 
the  testator's  estate;  and  that  this  cannot  be  allowed 
as  against  the  Plaintiffs.    This  is  also  my  opinion. 


1862. 
Stbprkni 

V, 
Yen  ABLE!. 

(No.  I.) 
March  11. 


When  a  trustee  or  executor  receives  notice  that  a 
legatee  has  charged  his  legacy  in  favor  of  a  stranger, 
the  trustee  is  bound  to  withhold  all  further  payments  to 
that  legatee,  unless  made  with  the  consent  of  the  mort- 
gagee of  the  legacy.  All  rights  of  set-off  and  adjust- 
ment of  equities  between  the  legatee  and  the  executor 
already  existing  at  the  date  of  the  notice  have  priority 
over  the  charge,  and  may  properly  be  deducted  from 
the  amount  coming  to  the  mortgagee ;  but  the  trustees 
can  create  no  new  charge  or  right  of  set-off  after  that 
time.  A  debt  due  to  the  trustees  before  the  notice  of 
charge  received  by  him  may  be  set  off  against  the  share 
of  the  legatee,  but  no  debt  which  accrued  due  sub- 
sequently to  that  period  can  be  allowed  to  work  any 
deduction  from  the  share  charged  to  the  mortgagee. 
Were  it  otherwise,  the  charge  made  by  the  legatee, 
whether  residuary  or  pecuniary,  would  be  worth  nothing, 
the  trustees  might,  after  the  receipt  of  notice  of  the 
charge,  embark  in  a  speculation  with  the  legatee,  and 
if,  in  the  course  of  it,  a  balance  accrued  due  to  the 

trustee 


(No.  1.) 
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1862.       trustee  from  the  legatee,  he  might  set  it  off  against  the 

"^^^^^'^'^      legacy,  and  leave  the  mortgagee  with  nothing. 
Stephens 

V. 

^.^^*J*"'  In  this  case,  it  can  make  no  difference  that  the  lease 
of  the  mill  had  been  made  before  the  charge  was 
created.  In  respect  of  rent  already  due  at  the  date  of 
the  notice,  the  set-off  is  right;  but  in  respect  of  rent 
thereafter  to  become  due,  it  is  erroneous.  This  would 
be  obvious,  if  the  mill  had  been  the  private  property 
of  the  trustee;  but,  in  truth,  its  having  been  part  of 
the  property  of  the  testator  does  not  vary  the  rights 
of  the  persons,  as  between  themselves,  or  alter  the 
character  of  the  transaction,  or  affect  the  rights  which 
flow  out  of  these  circumstances  as  regards  strangers. 
The  rent  was  just  as  much  due  to  the  trustees  personally 
from  George  Henry^  the  lessee,  as  if  the  mill  had  been 
the  private  property  of  the  trustees ;  what  they  do  is, 
not  to  enforce  against  him  the  covenant  to  pay,  or 
indeed  take  any  step  to  obtain  the  rent,  but  they  pay 
themselves  the  rent  due  out  of  money  in  their  hands 
belonging  to  George  Henry  Veiiables,  but  which  money 
was,  at  that  time,  subject  to  the  prior  charge  in  favor 
of  the  Plaintiffs,  of  which  they  had  received  due  notice. 

If  the  sum  of  583/.  6s.  4ld.  were  still  in  specie,  and 
had  not  been  applied  by  the  trustees  in  payment  of 
George  Henry* 8  share  of  the  rent,  it  is  obvious  that  the 
default  of  the  trustees  in  not  obtaining  the  rent  from 
George  Henry  VenableSy  or  in  not  evicting  him  from 
the  possession  of  the  mill  in  consequence  of  the  non- 
payment, could  not  entitle  them  to  make  good  their 
own  default  out  of  the  property  which  George  Henry 
Venables  has  previously  assigned  to  the  Plaintiffs. 

The  whole  course  of  conduct  of  the  trustees  in  this 

matter 
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matter  is  erroneous,  and  in  taking  the  accounts  against 

them,  all  sums  deducted  as  a  set-off  against  the  rent 

must,  as  regards  the  Plaintiffs,  be  disallowed,  and  the 

certificate  varied  in  that  respect.  Vbnables. 

^  (No.  1.) 


Stiphens 


Re  FOLLETT.  18«^- 

Nov.  23. 

rpHE  Attornies  and  Solicitors  Act  (6  &  7  Vict.  c.  73,  Articlei  of 

•^      s.  8)  requires  an  affidavit  of  the  execution  of  the  by  a  mere'dip) 

articles  of  clerkship,  &c.,  to  be  "filed  within  six  months  not  filed  within 

_  ,  .  -     ,  .  ,  ti  ,  "*  months, 

next  after  the  execution  of  the  said   contract,     and  The  Court  re- 

thereupon  the  articles  are  to  be  enrolled  and  registered.  {(^^^th'Tei^^ 
By  the  next  section,   if  the  affidavit  be  not  so  filed,  of  the  error. 
**  the  service  of  such  clerk  shall  be  reckoned  to  com- 
mence and  be  computed   from  the  day  of  filing  such 
affidavit,  unless  one  of  the  said  courts  of  law  or  equity 
shall  otherwise  order*'  (s.  9). 

Mr.  C  J.  Follett,  a  B»  A.  of  Oxford,  v^as  articled 
to  Mr.  Jones  of  JExeter  on  the  7th  of  March,  1861. 
The  articles  were  sent  up  to  London  on  the  12th  of 
August,  1861,  with  directions  to  stamp  and  register 
them.  Both  Mr.  C.  J.  FoUett  and  Mr.  Jones  shortly 
afterwards  went  abroad,  under  the  impression  that  the 
articles  would  be  duly  registered.  They  did  not  return 
until  after  the  25th  of  September,  subsequently  to  the 
expiration  of  the  six  months  from  the  date  of  the  arti- 
cles, and  they  then  found  a  letter  from  the  London' 
agent,  stating  that  an  affidavit  was  required  as  to  the 
matriculation  of  Mr.  C.  J.  FoUett.  This  affidavit  was 
made  and  filed  on  the  28th  of  September,  1861,  and  the 
articles  were  thereupon  registered. 

Mr. 
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1861.  Mr.  FoUett  now   moved  that  the  service   might  be 

reckoned  from  the  7th  of  Alarch^  1861,  notwithstanding 
they  had  not  been  registered  within  the  time  prescribed 
by  the  act.  He  submitted  that  this  might  be  done,  as  the 
delay  had  occurred  from  a  mere  accident. 

The  Master  of  the  Rolls  said  that  there  had  been 
a  mere  slip,  and  he  ordered  "  that  the  service  of  Mr. 
Follett  should  be  reckoned  to  commence,  and  be  com- 
puted from,  the  7th  of  March,  1861,  the  date  of  the 
execution  of  the  articles  of  clerkship." 


Note.— Sfe  In  re  Benson,  10  Beav.  435 ;  Ex  parte  Harris,  13  L.  T. 
(O.  S,)  75;  and  Re  Harrit,  11  Week.  Rep.  36. 


1862. 
Mar.  S,  10. 

An  executor, 
C.  D.,  died 
indebted  to  the 
estate  of  his 
testator  A.  B., 
and  a  suit  was 
afterwards  in- 
stituted by  the 
administrator 
de  bonis  non  of 
J.  fi.  against 
the  represen- 
tativesof  CD. 
to  administer 
his  estate  and 
to  ascertain 
and  recover 
the  amount 
due  to  the  es- 
tate of  il.B. 
Held,  that  the 
costs  must  fall 
on  the  estate  of 
CD. 


HYATT  t?. HYATT. 

JOHN  F.  HYA  TT  was  the  sole  executor  of  the  tes- 
tator W.  Stevenson  Hyatt.  He  for  seven  years 
took  no  steps  to  ascertain  and  divide  the  residue,  and 
he  died  intestate.  Administration  with  the  will  an- 
nexed of  the  testator  W.  Stevenson  Hyatt  was,  in  1859, 
granted  to  the  PlaintiiF ilfary  Hyatt,  and  administration 
to  the  estate  of  the  executor  was  granted  to  the  De- 
fendant William  Hyatt.  Mary  Hyatt  instituted  the 
present  suit  for  the  administration  of  the  estate  of  the 
intestate,  and  to  have  the  amount  due  from  his  estate  to 
the  estate  of  the  testator  ascertained. 

By  the  decree  (^December,  1859)  an  account  was 
directed  of  what  was  due  from  the  estate  of  the  in- 
testate in  respect  of  the  residuary  trust  fund  bequeathed 
by  the  will  of  the  testator,  and  the  usual  administration 

accounts 
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accounts  and   inquiries   were  directed   respecting   the        1862. 

estate  of  the  intestate.  v-^s/-*^ 

Htatt 

The  Chief  Clerk  found  that  1,130/.  was  due  from  the      Hiatt. 
estate  of  the  intestate,  in  respect  of  the  residuary  trust 
fund  bequeathed  by  the  will  of  the  testator. 

The  cause  came  on  for  further  consideration,  and  the 
question  was,  upon  which  of  the  two  estates  the  costs 
ought  to  fall. 

Mr.  Seltoyn  and  Mr.  Bevir  for  the  Plaintiff. 

Mr.  Baggallay  and  Mr.  Cracknall  for  one  Defendant 

Mr.  C.  Hall  for  another. 

Mr.  Hardy  for  the  children. 

Mr.  Hall  for  the  personal  representatives  of  the 
intestate. 


The  Master  of  the  Rolls. 

I  will  state  what  I  take  to  be  the  principle  in  cases     March  10. 
of  this  description. 

In  this  case,  the  testator,  William  Stevenson  Hyatt, 
died  in  1861.  He  left  John  Ford  Hyatt  his  sole 
executor,  and  it  was  his  business  to  divide  the  residue 
amongst  the  parties  entitled  thereto.  But  h^  died  in 
1869,  having  during  seven  years  done  nothing,  for 
he  neither  completed  the  ascertainment  of  the  residue 
nor  the  division  of  it  amongst  the  persons  entitled.  On 
his  death,  the  Plaintiff  took  out  administration  with 
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1862.  will  annexed  to  the  first  testator,  and  having  become  hi$ 
legal  personal  representative,  she  instituted  this  suit  for 
the  purpose  of  administering  the  estate  of  the  intestate 
executor,  and  to  have  it  ascertained  what  was  due  from 
him  to  the  estate  of  his  testator.  I  agree  that  if  the 
residuary  legatee  had,  in  the  lifetime  of  the  intestate, 
instituted  a  suit  for  the  administration  of  the  estate  of 
the  testator,  the  intestate  would  have  received  all  the 
costs  of  that  suit  out  of  that  estate.  But  as  soon  as  he 
died,  his  estate  became  a  debtor  to  the  estate  of  the 
testator,  and  the  new  person  who  became  the  legal 
personal  representative  of  the  testator  became  a  creditor 
of  the  estate  of  the  intestate,  and  as  such,  proceeded  in 
the  administration  of  his  estate  in  order  to  ascertain  the 
amount  of  the  debt  which  was  due.  I  think  she  is 
entitled  to  have  th^  costs  of  the  suit  thrown  on  the 
estate  of  the  intestate. 


LOGIN  V.  THE   PRINCESS    VICTORIA    GOU- 
RAMMA  OF  COORG. 

Feb.  15. 
Form  of  refer-  HpHIS  suit  was  instituted  for  the  administration  of  the 

SuiremeCourt  ""^^^  ^^  ^^^'^  Rajundeer   Wadeer,  ex-Rajah  of 

at  Calcutta  of   Coorg{a\  who  died  in  England  in  September,  1859. 

Questions  of 
[indoo  law 

&  23' ?ic<^^  By  the  decree  (18th  February,  I860),  the  usual 
c.  63.  *  accounts  were  directed,  and  an  inquiry  as  to  the  rights 
of  his  three  wives  and  of  his  children,  legitimate  and 
by  reputation.  An  application  was  made  in  Chambers 
for  a  case,  under  the  22  k  23  Vict.  c.  63,  for  the  opinion 
of  the  Courts  in  India  as  to  the  Hindoo  law.    It  was 

adjourned 
(a)  See  29  Beav.  300. 
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adjourned  into  Court,  when  a  discussion  arose  as  to 
what  Court  in  India  the  case  ought  to  be  remitted,  and 
as  to  the  form  of  the  case. 

Mr.  Schomherg  for  the  Plaintiffs. 

Mr.  •/•  F.  Leitk  for  the  other  parties. 


1862. 


The  Master  of  the  Rolls  held  that  the  proper  course 
was  to  remit  the  case  to  the  Supreme  Court  in  Bengal 
in  the  form  stated  in  the  note. 


Note. — ^The  order,  intituled  in  the  cause,  was  as  follows: — **  His 
Honor  doth  order,  that  the  case  and  questions  of  Hindoo  law  arising 
out  of  the  same,  which  have  been  approved  and  settled  bv  the  judge 
and  are  set  forth  in  the  schedule  to  tbu  order,  be  remitted  to  her 
Majesty's  Supreme  Court  of  Judicature  at  Fart  William,  in  Bengal, 
in  the  East  India ;  and  the  said  Court  is  hereby  desired  to  pronounce 
its  opinion  on  the  questions  contained  in  the  said  schedule,  upon  the 
Hindoo  law  administered  by  the  said  Court,  as  applicable  to  the  facts 
set  forth  in  the  said  case ;  and  any  of  the  parties  are  to  be  at  liberty  to 
apply  as  they  may  be  advised." 

Schedule. 
This  stated  the  circumstances  of  the  case,  and   proceeded   as 
follows  :— 

"  The  opinion  of  Her  Majesty's  Supreme  Court  of  Judicature  at 
Fort  William,  in  Bengal,  is  requested,  with  reference  to  the 
Hindoo  law  as  administered  by  that  Court,  and  so  far  as  the 
same  is  applicable  to  the  facts  set  forth  in  the  above  case,  in 
terms  of  the  statute  22  &  23  Viet,  c.  63,  upon  the  following 
questions :" — 

Eight  questions  were  then  stated  for  the  opinion  of  the  Court. 


ERJRATA. 

Id  page  108,  note  (a),  ybr '^  sabsequent  editions,**  tnierf  <*aeconcl,  and  reinatated 
in  the  third  edition." 

„      481,  note  (a),  for  «  reversed,"  read  «  affirmed,"  nndoM'^^Dt  Gex, 
FwAer*  J.  347." 
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GENERAL  ORDERS  AND  REGULATIONS 

OP  THE 

Subsequent  to  the  Consolidated  Orders  of  1860. 


Order  op  Court  (a).  March  6,  1860. 

Ths  Right  Honorable  John  Lord  Campbell,  Lord  High  Chancellor  of 
Great  Britain,  by  and  with  the  advice  and  assistance  of  The  Right 
Honorable  Sir  John  Romillt,  Master  of  the  Rolls,  The  Right  Honor- 
able the  Lord  Justice  Sir  James  Lewis  Knight  Bruce,  The  Right 
Honorable  the  Lord  Justice  Sir  George  James  Turner,  The  Honorable 
the  Vice-Chancellor  Sir  Richard  Torin  Kindbrsley,  The  Honorable 
the  Vice-Chancellor  Sir  John  Stuart,  and  The  Honorable  the  Vice- 
Chancellor  Sii^  Willlam  Page  Wood,  doth  hereby,  in  pursuance  and 
execution  of  all  powers  and  authorities  enabling  him  in  that  behalf, 
order  and  direct  in  manner  following : — 

I.  From  and  after  the  15th  day  of  April,  1860,  the  practice  of  engross- 
ing Answers  on  parchment  shall  be  discontinued,  and  a  Defendant  (except 
as  otherwise  provided  by  Order  No.  5)  is  to  file  his  Answer,  written 
bookwise  upon  paper  of  the  same  size  and  description  as  that  on  which 
Bills  are  printed. 

n.  At  the  time  when  a  Defendant  files  his  Answer,  he  is  to  leave  with 
the  Clerks  of  Records  and  Writs  a  fair  copy  thereof,  (without  the 
Schedules,  if  any,  of  accounts  or  documents,)  and  the  Clerks  of  Records 
and  Writs  are  to  examine  and  correct  such  copy  with  the  Answer  filed, 
and  return  it,  so  examined,  with  a  certificate  thereon  that  it  is  correct 
and  proper  to  be  printed. 

III.  A  Defendant  is  then  to  cause  his  Answer  to  be  printed  from  such 
certified  copy,  on  paper  of  the  same  size  and  description,  and  in  the 
same  type,  style  and  manner  on  and  in  which  Bills  are  required  to  be 
printed,  and,  before  the  expiration  of  four  days  from  the  filing  of  his 

(a)  Reg.  Lib.  1860,  B.  fol.  470. 
VOL.  XXX.  X  X 
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Answer,  is  to  leave  a  printed  copy  thereof  with  the  Clerks  of  Records 
and  Writs,  with  a  written  certificate  thereon  by  the  Defendant's  solicitor, 
or  by  the  Defendant  if  defending  in  person,  that  such  print  is  a  true  copy 
of  the  copy  of  the  Answer  so  certified ;  and  if  such  printed  copy  shall 
not  be  so  left,  the  Defendant  shall  be  subject  to  the  same  liabilities  as  if 
no  Answer  had  been  filed. 

IV.  At  any  time  after  the  expiration  of  such  four  days  the  Defend- 
ant, within  forty-eight  hours  after  the  same  shall  have  been  demanded 
in  writing,  is  to  have  ready  for  delivery  to  the  Plaintiff  an  oflScial  and 
certified  printed  copy  of  the  Answer. 

V.  Notwithstanding  the  preceding  Orders  a  Defendant  is  to  be  at 
liberty  to  swear  to  and  file  a  printed  Answer. 

VI.  On  receiving  from  the  Plaintiff  a  demand  for  an  official  and  cer- 
tified printed  copy  of  the  Answer,  the  Defendant  is  to  get  a  printed  copy 
thereof  examined  by  the  Clerks  of  Records  and  Writs  with  the  Answer 
as  filed,  and  to  stamp  such  copy  with  a  Chancery  stamp  for  5«.,  and  the 
Clerks  of  Records  and  Writs,  on  finding  that  such  copy  is  duly  stamperl 
and  correct,  are  to  certify  thereon  that  the  same  is  a  correct  copy,  and 
to  mark  the  same  as  an  ofBce  copy. 

VII.  Such  copy  isy  on  demand,  to  be  delivered  to  the  Plaintiff,  who, 
on  receipt  thereof,  is  to  pay  to  the  Defendant  the  amount  of  the  stamp 
thereon,  and  at  the  rate  of  4d.  per  folio  for  the  same. 

VIII.  The  Plaintiff  is  also  to  be  entitled  to  demand  and  receive  from 
the  Defendant  any  additional  number  of  printed  copies  or  his  Answer, 
not  exceeding  ten,  on  payment  for  the  same  at  the  rate  of  one  half-penny 
per  folio. 

IX.  After  all  the  Defendants  who  are  required  to  answer  shall  have 
filed  their  Answers,  a  co-Defendant  is  to  be  entitled  to  demand  and 
receive  from  any  other  Defendant  any  number  of  printed  copies  of  his 
Answer,  not  exceeding  six,  on  payment  for  the  same  at  the  rate  of  one 
halfpenny  per  folio. 

X.  Office  copies  of  schedules  to  answers  of  accounts  or  documents,  are 
to  be  obtained  according  to  the  practice  now  existing  for  obtaining  office 
copies  of  Answers. 

XI.  Where  a  Plaintiff  is  required  to  answer  interrogatories,  he  is  to 
file  his  Answer  thereto,  and  to  get  such  Answer  printed,  and  to  furnish 
printed  copies  thereof,  in  the  same  manner  as  a  Defendant  is  by  these 
Orders  required  to  do  with  respect  to  his  Answer. 
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XII.  The  Clerks  of  Records  and  Writs  are  not  to  certify  or  mark 
any  printed  copy  of  an  Answer  which  has  any  alteration  or  interlineation 
in  writing. 

XIII.  No  costs  are  to  be  allowed,  either  as  between  party  and  party 
or  as  between  solicitor  and  client,  for  any  written  brief  of  an  answer, 
unless  the  Court  shall  direct  the  allowance  thereof. 

XIV.  Solicitors  are  to  be  entitled  to  charge  the  fees  mentioned  in  the 
Schedule  hereto. 

XV.  These  Orders  are  not  to  apply  to  Answers  filed  by  Defendants 
or  by  Plaintiffs  defending  or  suing  in  formd  pauperis,  except  Order  I. 

XVI.  Written  bills,  pleas,  demurrers,  special  cases,  duplicates  of  sum- 
monses originating  proceedings  in  chambers,  records  for  trial,  interroga- 
tories, examinations,  traversing  notes,  replications,  supplemental  state- 
ments, exceptions  and  certificates,  to  be  filed  in  the  office  of  the  Clerks 
of  Records  and  Writs,  are  to  be  written  on  paper  of  the  same  description 
and  size  as  that  on  which  Bills  are  printed. 

Affidavits  to  be  filed  in  the  office  of  the  Clerks  of  Records  and  Writs 
are  to  be  written  on  foolscap  paper  bookwise.  Depositions  of  witnesses 
are  to  be  written  on  foolscap  paper  bookwise  or  briefwise  as  the  Examiner 
may  think  fit.  Provided  nevertheless,  that  the  Clerks  of  Records  and 
Writs  may  receive  and  fite  affidavits  and  depositions  written  otherwise 
than  as  here  directed,  if,  in  their  opinion,  the  circumstances  of  the  case 
render  such  reception  and  filing  desirable  or  necessary. 

XVIL  In  these  Orders  the  following  words  have  the  several  meanings 
hereby  assigned  to  them,  over  and  above  their  several  ordinary  mean- 
ings, unless  there  be  something  in  the  subject  or  context  repugnant  to 
such  construction ;  (that  is  to  say),  words  importing  the  singular  number 
include  the  plural  number,  and  words  importing  the  plural  number  include 
the  singular  number,  and  words  importing  the  masculine  gender  include 
females. 


Schedule.  ^^^  ^calo.     Higher  scale. 

£    s.   d.      £  s.  a. 
For  instructions  for  brief  in  a  suit  by  Bill  on 
cause  coming  on  for  hearing,  to  be  charged  on 
service  of  notice  of  motion  for  a  decree,  or  on 

service  of  subpcena  to  hear  judgment 1     1     0      2    %    0 

The  solicitor  of  the  party  answering  interroga- 
tories, for  perusing  the  interrogatories. .......     0     G     8       013     4 

If  exceeding  40  folios,  at  per  folio    0     0     0       0     0     4 

X  X  2 
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The  solicitor  of  the  party  filing  an  Answer,  for  his    £    s.  d.      £    s»  d. 

attendances  on  the  Record  and  Writ  Clerks, 

with  and  for  the  written  and  printed  copies  of 

the  Answer,  and  for  certifying 0     6     8      Old     4 

For  examining  and  correcting  the  proof,  at  per 

folio     0     0     2      0    0     2 

For  attending  the  printer  with  the  Answer  to  be 

printed    0    6    8      0    6     8 

For  revising  the  print  before  swearing,  or  filing,  at 

perfolio 0    0    2      0    0     2 

Campbell,  C. 

John  Romillt,  M.  R. 

J.  L.  Knight  Brucb,  L.  J. 

G.  J.  TURNBR,  L.  J. 

RicHD.  T.  Kinderslbt,  v.  C. 
John  Stuart,  V.  C. 
W.  P.  Wood,  V.  C. 


REGULATIONS  of  the  REGISTRARS  df  the  Court  of  Chancery, 
respecting  the  Transaction  of  Business  in  their  Office^  issued  15tk 
March,  1860. 

SETTING  DOWN  CAUSES,  PLEAS,  DEMURRERS  AND 
OTHER  MATTERS  FOR  HEARING. 

GeneraUif. 
1.  Pleas,  demurrers,  exceptions  for  insufficiency  or  scandal,  motions 
for  a  decree,  original  causes,  special  cases,  causes  for  further  considera- 
tion,  and  appeals  and  rehearings,  are  to  be  set  down  by  the  Registrar's 
Clerk  at  the  order  of  course  seat  on  the  same  day  the  order,  petition. 
Record  and  Writ  Clerks'  certificate,  request,  or  other  document  required 
for  that  purpose,  is  produced  to  or  left  with  him ;  and  he  is  to  retain  any 
such  petition,  certificate  or  request  for  filing. 

Pleas  and  Demurrers. 

Cons.  Ord.  21,  rule  9;  Cons.  Ord.  U,  rtife*  U,  15,  17. 

2.  Pleas  and  demurrers  filed  in  causes  attached  to  the  Rolls  Court  are 
to  be  set  down  upon  production  of  an  order  drawn  up  by  the  Secretary 
to  the  Master  of  the  Rolls. 


Registrars'  Regulations.  639 

9.  Pleas  and  demurrers  filed  in  causes  attached  to  the  Courts  of  the 
Vice- Chancellors,  are  to  be  set  down  upon  an  order  to  be  drawn  up  by 
the  Registrar  on  petition  of  course  to  the  Lord  Chancellor,  and  dated  the 
day  the  petition  is  left.  The  petition  (which  does  not  require  any  fiat 
from  the  Lord  Chancellor,  nor  any  stamp,)  must  state  the  day  when  the 
plea  or  demurrer  was  filed,  and  whether  it  be  to  the  whole  or  part  of  the 
bill,  and  be  subscribed  by  the  solicitor  in  the  form  following,  that  is  to 
say: — 

"  A.  B.,  Plamtiff's  [or  Defendant's]  Solicitoi? 

"  1st  March,  I860." 

4.  Pleas  and  demurrers  are  to  be  set  down  within  the  following  times 
(exclusive  of  vacations)  after  the  same  are  filed,  that  is  to  say : — 

Demurrers  to  whole  bill         •         .         •        .12  days. 
Demurrers  to  part  of  bill,  and  pleas  to  whole 
or  part  of  bill S  weeks. 

Exceptions  for  Insufficiency  or  Scandal. 
Cons.  Ord.  16,  rule  10. 

5.  Exceptions  to  answers  for  insuflSciency,  or  to  any  pleading  or  other 
matter  for  scandal,  are  to  be  set  down  upon  production  of  the  Record 
and  Writ  Clerk's  certificate  of  the  filing  thereof,  endorsed  by  the  solicitor 
of  the  party  filing  the  same  with  a  request  for  that  purpose,  in  the  form 
following,  that  is  to  say : — 

'*  I  request  that  the  exceptions  referred  to  in  this  certificate  may  be 
set  down  for  hearing. 

<<  A.  B.,  Plaintiff's  \pr  Defendant's]  Solicitor. 

"  1st  March,  1860." 

Motions  for  Decree.  •* 

Cons.  Ord.  3d,  rule  9 ;  Cons.  Ord.  87 1  rule  10. 

6.  Motions  for  a  decree  are  to  be  set  down  within  seven  days  after  the 
notice  is  served,  upon  production  of  the  Record  and  Writ  Clerk's  cer« 
tificate  that  the  cause  is  in  a  fit  state  to  enable  the  PLiintiff  to  move  for 
a  decree,  endorsed  by  the  Plaintiff's  solicitor  with  a  memorandum  of  the 
date  when  the  notice  was  served,  and  the  date  when  it  will  expire,  and 
if  there  be  any  infant  defendant  stating  that  a  guardian  ad  litem  has 
been  appointed ;  or  if  there  be  not,  stating  that  there  is  not  any  infant 
defendant.    After  the  seven  days  have  expired  the  motion  is  not  to  be 
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set  down  without  the  consent  in  writing  of  the  Defendant's  soh'citors. 
The  memorandum  may  he  in  the  form  following,  that  is  to  say  : — 

"  Notice  served day  of 

"  expires day  of 

'*  (t.  e.  one  lunar  month  after  service). 

"A  guardian  ad  litem  has  been  appointed  to  the  Infant 
*'  Defendant  A.  B. 

*'  There  is  not  any  Infant  Defendant.] 

"  C.  D^  Plaintiffs  Solicitor. 

"  1st  March,  1860." 

Original  Causest 
Cons.  Ord.  6,  rules  %  and  d. 

7.  Causes  are  to  be  set  down  for  original  hearing  upon  production  of 
the  Record  and  Writ  Clerk's  certificate  that  the  cause  is  in  a  fit  state  to 
be  set  down  for  hearing,  endorsed  by  the  solicitor  of  the  party  setting 
down  the  same  with  a  memorandum  stating,  if  there  be  any  infant 
Defendant,  that  a  guardian  ad  litem  has  been  appointed ;  or  if  there  be 
not,  stating  that  there  is  not  any  infant  Defendant.  The  memorandum 
may  be  in  the  form  following,  that  is  to  say : — 

"A  guardian  ad  litem  has  been  appointed   to  the  Infant 
"  Defendant  A.  B. 
[or, 
*'  There  is  not  any  Infant  Defendant.] 

"  A.  B.,  Plaintiff's  Solicitor. 

"  1st  March,  I860." 

Special  Cases. 
Act  18  8^  14  rtct.  c.  35,  ss.  1«,  13. 

8.  If  all  parties  are  not  sui  juris,  special  cases  are  to  be  set  down  upon 
production  of  an  order  for  leave  to  set  down  the  same ; — or  if  all  parties 
are  sui  juris,  upon  production  of  th6  Record  and  Writ  Clerk's  certificate, 
endorsed  by  the  solicitor  with  a  memorandum  to  that  effect,  in  the  form 
following : — 

"  All  parties  are  sui  juris. 

"  A.  B.,  Plaintiff's  Solicitor. 

"  1st  March,  1860." 
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Causes  for  further  Consideration, 
Cons.  Ord.  21,  rufe  10. 

9.  Causes  for  further  consideration  are  to  be  set  down,  aAer  the 
expiration  of  eight  days  and  wiihin  fourteen  days  from  the  filing  of  the 
Chief  Clerk's  certificate,  upon  production  of  the  written  request  of  the 
Plaintiff  or  party  having  the  conduct  of  the  cause ;  and  at\er  the  ex- 
piration of  the  fourteen  days,  upon  production  of  the  written  request  of 
the  solicitor  for  the  Plaintiff  or  any  other  party  desiring  to  have  the  same 
set  down ;  and  in  either  case  upon  production  of  the  decree  or  order 
adjourning  further  consideration  or  an  office  copy  thereof,  and  an  ofBce 
copy  of  the  Chief  Clerk's  certificate,  or  a  memorandum  of  the  date  when 
such  certificate  was  filed,  endorsed  on  the  request  by  the  Clerk  of 
Reports.     The  request  may  be  in  the  form  following,  that  is  to  say : — 

'*  In  Chancery. 

"  A.  V.  B. 
**  I  request  that  this  cause,  the  further  consideration  whereof 

was  adjourned  by  order  of  the day  of may  be  set  down 

for  further  consideration  before  His  Honor  the  Vice- Chancellor 
Kindersley, 

"  C.  D., 
'*  Plaintiff's  [or  Defendant's]  Solicitor. 

"Ist  March,  1860." 

Marking  Causes  and  Motions  for  Decree  **Short" 
Cons.  Ord.  21,  rule  10. 

10.  Causes  for  original  hearing,  or  further  consideration,  and  motions 
for  a  decree,  may  be  marked  "  Short,^*  on  production  of  the  certificate  of 
•the  Plaintiff's  counsel  that  the  cause  or  motion  is  fit  to  be  so  heard, 
without  the  consent  of  the  solicitors  for  any  of  the  Defendants ;  but  will 
not  be  so  marked  in  the  case  of  causes  for  original  hearing  for  any  day 
before  the  day  when  the  subpoena  to  hear  judgment  is  returnable  ;  or  in 
the  case  of  causes  for  further  consideration  until  afler  the  expiration  of 
ten  days ;  or  in  the  case  of  motions  for  decree  for  any  day  before  the 
day  for  which  the  notice  of  motion  is  given ;  unless  in  either  case  by 
consent  of  all  parties. 

Appeal  Motions. 

11.  Appeal  motions  are  to  be  set  down  at  least  two  clear  days  before 
the  day  for  which  the  notice  is  given,  upon  production  of  the  order 
appealed  from,  or  an  office  copy  thereof,  and  a  copy  of  the  notice  of 
motion,  which  is  to  be  filed. 
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Rehearmgs  and  Appeals, 

Ccns.  Ord,  31 1  rules  4  and  5. 

12.  Petitions  for  a  rehearing  before  either  of  the  Vice-ChancellorB 
or  before  the  Lord  Chancellor  or  Lords  JusticeSi  and  petitions  of  appeal, 
are  to  be  set  down  upon  an  order  to  be  drawn  up  by  the  Registrar 
pursuant  to  the  fiat  of  the  Lord  Chancellor  inscribed  on  the  petition,  and 
upon  payment  of  the  usual  deposit.  Petitions  for  a  rehearing  before  the 
Master  of  the  Rolls  are  to  be  set  down  upon  an  order  drawn  up  by  his 
secretary,  and  upon  payment  of  the  usual  deposit.  All  petitions  of 
appeal  or  rehearing  are  to  be  marked  in  the  cause-book  as  not  to  be  in 
the  paper  for  hearing  before  the  expiration  of  six  clear  days  from  the 
day  of  setting  down. 

Adjournmbmt. 

Causes  Standing  (her. 

19.  Upon  production  to  the  Registrar  of  a  request  or  consent  signed 
by  the  solicitors  of  all  parties,  at  the  latest  in  the  forenoon  of  the  day 
before  the  day  the  cause  is  to  be  in  the  paper,  it  will  be  marked  as 
standing  over  to  a  day  to  be  named.  If  all  parties  do  not  consent, 
application  should  be  made  to  the  Court  for  that  purpose  at  the  latest 
in  the  forenoon  of  the  day  before  the  day  the  cause  is  to  be  in  the  paper ; 
otherwise,  if  the  cause  be  placed  in  the  paper  and  called  on,  it  may  be 
struck  out,  and  in  that  case  it  must  be  a^piin  set  down  at  the  bottom  of 
the  list. 

Petitions  standing  over. 

14.  Where  an  unopposed  petition  is  directed  to  stand  over  without 
fixing  a  day  for  it  to  be  again  put  into  the  paper,  the  Registrar  in  attend- 
ance in  Court,  upon  the  written  request  of  the  solicitor,  will  direct  the 
3ame  to  be  restored  to  the  pAper  for  the  following  petition-day. 

Documents  to  be  Left  on  Bbsfbaxing  Dbcbbxs  or  Obdbbs. 
Generally. 

\5.  Any  documents  or  evidence  required  to  be  produced  to  the  Court 
should  be  left  with  the  Registrar  on  bespeaking  the  decree  or  order. 

Whenever  any  Fund  in  Court  is  to  be  dealt  with* 

16.  The  Accountant-General's  certificate,  and,  if  the  funds  are  re- 
strained by  any  order,  the  restraining  order,  or  an  office  copy  thereof. 
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Where  Payment  out  of  Court  is  ordered  to  Legal  Personal  Representatives, 

17.  The  probate  or  letters  of  administration  stamped  for  a  suflScient 
amount. 

Legacy  or  Succession  Duty. 

18.  Orders  for  payment  of  specified  sums  to  the  Receiver-General  of 
Inland  Revenue,  for  legacy  and  succession  duty,  will  not  be  drawn  up 
until  the  calculation  has  been  examined  at  the  legacy  and  succession 
duty  department,  and  a  certificate  obtained  of  the  proper  amount  pay- 
able for  duty. 

Reference  to  the  Record. 
Cons.  Ord.  1,  Rule  48. 

19.  If  the  decree  or  order  is  made  in  a  cause  commenced  subsequently 
to  the  1st  day  of  Michaelmas  Term,  1852,  the  reference  to  the  record 
is  to  be  either  inscribed  or  stamped  upon  some  document  in  the  cause  or 
upon  the  brief.  If  the  decree  or  order  is  made  in  a  cause  commenced 
prior  to  the  1st  of  Michaelmas  Term,  1 852,  a  memorandum  or  certificate 
is  to  be  endorsed  and  signed  by  the  solicitor  on  the  brief,  in  the  form 
following,  that  is  to  say, 

''  I  certify  that  this  cause  was  commenced  previously  to  the  1st  day  of 
Michaelmas  Term,  1852." 

Lower  Scale  of  Fees. 
Cons.  Ord.  39,  rules  2  and  S — Regulation  3 — Art.  3. 

20.  If  the  fees  of  Court  are  payable  according  to  the  lower  scale  (ex- 
cept on  orders  on  petition  or  summons,  other  than  summons  originating 
proceedings  in  Chambers),  a  copy  of  the  certificate  for  paying  the  lower 
scale  of  Court  fees,  duly  marked  by  the  Clerk  of  Records  and  Writs. 

In  all  Cases  of  Non-appearance. 

21.  If  any  party  or  person  served  does  not  appear  at  the  hearing,  an 
affidavit  of  service  on  such  party  or  person. 

DxcaBBs. 

22.  Counsel's  brief,  and  a  print  of  the  bill,  with  the  reference  to  the 
record  marked  thereon,  and  the  correct  title  of  the  cause,  with  the  names 
o^  the  guardians  of  any  infant  Defendants  inserted. 

In  addition  to  the  printed  copy  of  the  bill  to  be  left  for  the  use  of  the 
Judge  previously  to  the  hearing  of  all  causes  and  motions  for  a  decree,  a 
printed  copy  of  the  bill  is  by  direction  of  the  Lord  Chancellor  to  be  left 
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with  the  usher  of  the  Judge  for  the  use  of  the  Registrar  in  attendance  in 
Court.  In  case  a  correct  printed  copy  of  the  bill  shall  have  been  so  lefl 
it  will  not  be  necessary  to  leave  another  printed  copy  of  the  bill  on  be- 
speaking the  decree. 

If  any  Admissions  are  to  be  entered  as  read. 
Cans.  Ord.  I,  rule  44. 
%9.  The  original  paper  of  admissions,  signed  by  the  parties  or  their 
solicitors,  to  be  endorsed  by  the  Registrar. 

The  admissions,  when  so  endorsed,  are  to  be  filed  in  the  Report  Office 
before  the  decree  is  lefl  to  be  passed,  and  a  memorandum  thereof  is  to 
be  made  on  the  decree  by  the  Clerk  of  Reports. 

If  a  Memorandum  has  been  entered  of  Service  of  a  Copy  of  the  Bill 
on  any  Defendant. 

24.  The  order  to  enter  the  memorandum  of  service  with  the  Record 
and  Writ  Clerk's  certificate  of  the  entry  thereof  and  of  no  appearance 
by  the  Defendant  so  served. 

If  a  Traversing  Note  has  been  fled  and  the  Defendant  does  not  appear 
at  the  Hearing. 

25.  The  Record  and  Writ  Clerk's  certificate  that  the  note  has  been 
filed,  an  affidavit  of  service  of  a  copy  of  the  note,  and  of  subpoena  to 
hear  judgment. 

If  the  Bill  has  been  taken  pro  Confesso, 

26.  The  order  for  the  Record  and  Writ  Clerk  to  attend  at  the  hearing 
with  the  record  of  the  bill,  and  any  previous  orders  as  to  the  contempL 

If  any  Affdavits  have  been  read  at  the  Hearing. 

27.  The  office  copies  of  such  affidavits,  and  any  exhibits  therein 
referred  to. 

If  any  Documents  have  been  proved  at  the  Hearings  Vivd  Voce  or  by 

J^ffidavit. 

28.  The  order  authorizing  them  to  be  so  proved,  with  the  office  copies 
of  the  affidavits  (if  any),  and  the  documents  proved. 

OaoBRs  ON  Further  Consideration. 

29.  Counsel's  brief,  the  original  decree  or  the  last  order  on  further 
consideration,  and  any  subsequent  orders  to  revive  or  carry  on  the  pro- 
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ceedings,  and  the  office  copy  of  the  Chief  Clerk's  certificate,  and  office 
copies  of  any  affidavits,  and  any  exhihits  or  other  evidence  used  at  the 
hearing. 

If  the  Order  deals  with  any  PurchoMC  Money. 
dO.  A  consent  brief  for  the  purchaser,  or  an  affidavit  of  notice  to  him 
of  the  intended  application  of  the  purchase  money,  and  that  the  con- 
veyance has  been  executed  and  delivered  to  him. 

Orders  on  Motions. 

31.  Counsel's  brief,  with  his  endorsement  of  the  order  made ;  the 
notice  of  motion,  if  any,  annexed,  and  office  copies  of  any  affidavits,  and 
any  exhibits  or  other  evidence  used  at  the  hearing  of  the  motion. 

Orders  on  Petition. 

32.  The  original  petition  and  counsel's  brief,  with  his  endorsement  of 
the  order  made,  and  any  decree,  order,  or  the  office  copy  of  any  cer- 
tificate on  which  the  petition  is  founded,  and  office  copies  of  any 
affidavits,  and  any  exhibits  or  other  evidence  used  at  the  hearing. 

Under  the  Settled  Estates  Act. 

33.  In  addition  to  the  documents  mentioned  in  Regulation  32,  the 
newspapers  containing  the  advertisement  of  the  petition,  and  any  inter- 
locutory orders  that  may  have  been  made  relating  thereto. 

Orders  under  Acts  authorizing  Public  Works, 
Cons,  Ord,  34,  rule  3. 

34.  Where  the  order  deals  with  any  money  paid  into  Court  by  the 
promoters  of  any  public  undertaking  to  the  credit  of  such  undertaking 
not  standing  to  any  separate  account,  the  Accountant-General's  certificate 
of  the  payment  into  Court  of  the  sum  sought  to  be  dealt  with,  and  also 
the  Accountant-General's  certificate  of  the  fund  in  Court  to  the  credit 
of  the  undertaking  ;  and  when  the  order  directs  the  carrying  over  of  the 
money  to  a  separate  account,  or  payment  of  the  same  out  of  Court  to 
any  person  entitled  thereto,  an  affidavit  of  the  petitioner  verifying  the 
petition,  and  negativing  any  adverse  right  or  claim,  in  the  terms  of  the 
Cons.  Ord.  34,  rule  3,  and  any  other  evidence  used  at  the  hearing. 

Orders  for  JVindmg-up  Companies, 

35.  In  addition  to  the  documents  mentioned  in  Regulation  S2,  the 
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affidavit  of  the  service  of  the  petition^  and  the  London  Gazette  and 
newspapers  containing  the  advertisement  thereof. 

Orders  Vacating  Receivers'  Recognizances. 

36.  An  office  copy  of  the  receiver's  recognizances  from  the  office  of 
the  Clerk  of  Enrolments. 

Fees  and  Stamps. 

87.  Where  a  fee  of  less  than  £3  is  payable  on  any  decree  or  order, 
such  fee  will  be  payable  by  affixed  stamps,  and  the  stamp  affixed  to  the 
decree  or  order  is  to  be  of  an  amount  corresponding  as  nearly  as  prac- 
ticable with  the  amount  of  the  stamp  which  it  requires^  so  that  no  greater 
number  of  adhesive  stamps  may  be  affixed  thereto  than  is  actually 
necessary;  and  solicitors  are  requested  not  to  caneel  any  adhesive 
stamps  affixed  to  decrees  and  orders  drawn  up  by  the  Registrars,  as 
such  stamps  will  be  cancelled  by  the  Registrar  on  passing  the  decree  or 
order. 


Decrees  or  Orders  engrossed  on  Impressed  Stamps  to  be 
cancelled  if  not  duly  paid  for. 

38.  When  a  decree  or  order  engrossed  on  an  impressed  stamp  is  not 
paid  for  within  one  calendar  month  from  the  day  on  which  such  decree 
or  order  is  engrossed,  it  will  be  cancelled,  and  the  stamp  recovered  as 
spoiled ;  and  in  case  the  party  shall  afterwards  desire  to  iiave  the  decree 
or  order  engrossed,  he  will  be  required  to  pay  the  stationer's  charges  for 
the  same. 

^o/f.— Solicitors  and  their  clerks,  on  bespeaking  or  applying  respecting  orders 
made  in  any  ex  parte  matter,  are  requested  to  enquire  for  the  same  6y  the  tUle 
thereof  at  it  appeared  in  the  Court  paper.  Decrees  and  orders  drawn  up  by  the 
Registrars  will  when  entered  be  delivered  to  the  solicitor  having  the  carriage 
thereof,  with  his  papers,  by  the  assistant  clerks  to  the  Registrars. 


Registrars'  Certificates  of  Sale,  Transfer  or  Delivery. 

39.  Every  certificate  for  sale,  transfer,  or  delivery  of  any  stocks, 
funds,  shares  or  securities,  before  being  submitted  to  the  Registrar  for 
signature,  is  to  be  examined  by  one  of  the  Registrar's  clerks  at  the  order 
of  course  seat,  who  is  to  mark  the  same  as  examined,  and  sign  his 
initials  at  the  foot  in  the  left  hand  margin  thereof,  thus : — 

"Ex^A.B." 
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Ceriificaies  under  the  Cms.  Ord.  1,  ruk  8. 

40.  The  Registrars  previously  to  issuing  certificates  for  the  transfer 
or  delivery  of  stocks,  funds,  shares  or  securities,  pursuant  to  the  Cons. 
Ord.  1 ,  rule  8,  will  require  the  following  evidence  to  be  produced ;  and 
the  affidavits  of  identity  may  be  in  the  forms  given  in  Cases  I.,  II.  and 
III.,  according  to  the  circumstances: — 

Case  I. 
If  the  order  direct  such  transfer  or  delivery  to  the  legal  personal 
representatives  of  a  deceased  person  named  in  the  order,  but  without 
naming  such  representatives  in  the  order,  and  any  of  such  representatives 
be  dead,  leaving  survivors,  or  a  survivor,  the  probate  or  letters  of 
administration  of  the  deceased  person  named  in  the  order,  a  certificate  of 
the  burial  of  the  deceased  representative,  or  an  official  extract  from  the 
Register  of  Deaths,  of  his  death,  and  an  affidavit  of  his  identity. 

Case  II. 

If  the  order  direct  such  transfer  or  delivery  to  any  persons  named  in 
the  order  as  the  legal  personal  representatives  of  a  deceased  person,  and 
any  of  such  representatives  be  dead,  leaving  survivors,  or  a  survivor,  a 
certificate  of  the  burial  of  such  deceased  representative,  or  an  official 
extract  from  the  Register  of  Deaths,  of  his  death,  and  an  affidavit  of  his 
identity. 

Casein. 

If  the  order  direct  such  transfer  or  delivery  to  any  person  named  in 
the  order,  or  his  legal  personal  representatives,  and  such  person  be  dead, 
the  probate,  or  letters  of  administration,  a  certificate  of  the  burial  of 
such  deceased  person,  or  an  official  extract  from  the  Register  of  Deaths, 
of  his  death,  and  an  affidavit  of  his  identity.  And  if  any  of  the  legal 
personal  representatives  be  also  dead,  leaving  survivors  or  a  survivor, 
the  further  evidence  mentioned  in  Case  I. 

Form  of  4ffidavii  in  Case  I. 

I  Ithe  deponent'],  of  &c.,  make  oath  and  say  that  I  was  well  acquainted 
with  A.  B.  deceased,  and  that  he  was  the  person  to  whom  the  probate  of 
the  will  [or  letters  of  administration  of  the  effects]  of  C.  D.  deceased, 

the  person  named  in  the  order  dated  the  day  of ,  was  [or 

were]  granted  by  her  Majesty's  Court  of  Probate  [or  as  the  case  may  be], 

on  the day  of ,  jointly  with  E.  F.  and  G.  H.,  which  probate 

[or  letters  of  administration],  marked  X  is  [or  are]  now  produced  and 
shown  to  me ;  and  that  the  said  A.  B.  is  also  the  person  named  in  the 
certificate  of  burial  [or  official  extract  from  the  Register  of  Deaths], 
hereunto  annexed. 
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Form  of  Affidavit  in  Case  II. 

I  [tfie  deponent],  of  &c.,  make  oath  and  say,  that  I  was  well  acquainted 

with  A.  B.  deceased,  the  person  named  in  the  order  dated  the  

day  of ,   as   one  of  the   legal  personal  representatives  of  C.  D. 

deceased,  and  that  the  said  A.  B.  is  also  the  person  named  in  the  cer- 
tificate of  burial  [or  oflScial  extract  from  the  Register  of  Deaths]  here- 
unto annexed. 

Form  of  Affidavit  in  Case  III. 

I  [the  deponent^f  of  &c.,  make  oath  and  say,  that  I  was  well  acquainted 
with  A.  B.  deceased,  the  person  named  in  the  order  dated,  &c.,  and  late 
of  &c.  [following  description  in  probate  or  admintstratum],  and  that 
probate  of  the  will  [or  letters  of  administration  of  the  effects]  of  the 
said  A.  B.,  was  [or  were]  granted  by  her  Majesty's  Court  of  Probate 

[or  as  the  case  may  6e],  on  the day  of ,  to  C.  D.  and  E.  F., 

which  probate  [or  letters  of  administration]  marked  X  is  [or  are]  now 
produced  and  shown  to  me ;  and  that  the  said  A.  B.  is  also  the  person 
named  in  the  certificate  of  burial  [or  official  extract  from  the  Register 
of  Deaths]  hereunto  annexed. 

Note. — If  the  person  named  in  the  order  be  dead,  and  any  of  his  legal  personal 
representatives  be  also  dead,  leaving  survivors  or  a  survivor,  the  Forms  in  Cases 
III.  and  I.  should  be  combined  and  adapted. 

An  affidavit  made  by  or  before  an  executor  or  administrator  will  not  be  received. 

Form  of  Certificate  of  Transfer  to  the  Representatives  of  a  person  named 
in  an  Order,  but  since  deceased. 

To  the  Accountant-General )  r  «f ^,  m>i  n 

of  the  Court  of  Chancery.   ]  L^'^'  ^  '^^'  1 

Pursuant  to  an  Order  dated  &c.,  the  1st  of  the  Consolidated  Orders, 

rule  8,  an  affidavit  of  &c.,  filed  the day  of the  certificate  of 

the  burial  of  A.  B.  in  the  said  order  named,  and  the  probate  of  the  will 
[or  letters  of  administration  of  the  effects]  of  the  said  A.  B.,  granted  on 

the day  of ,  to  E.  F.  and  G.  H.,  by  the  Court  of  Probate  [or 

as  the  case  may  be"]  £ Bank  £S  per  Cent.  Annuities  standing,  &c,, 

are  to  be  transferred  to  the  said  E.  F.  and  G.  H. 


Reqistrar's  Office, 

I5th  March,  1860. 


CECIL  MONRO, 

Senhr  Registrar. 
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Order  op  Court  (a).  March  20ih,  1860. 

The  Right  Honorable  John  Lord  Campbell,  Lord  High  Chancellor  of 
Great  Britain,  by  and  with  the  advice  and  assistance  of  The  Right 
Honorable  Sir  John  Romilly,  Master  of  the  Rolls,  The  Right  Honor- 
able the  Lord  Justice  Sir  James  Lewis  Knight  Bruce,  The  Right 
Honorable  the  Lord  Justice  Sir  George  James  Turner,  The  Honorable 
the  Vice-Chancellor  Sir  Richard  Torin  Kinderslet,  The  Honorable 
the  Vice-Chancellor  Sir  John  Stuart,  and  The  Honorable  the  Vice- 
Cbancellor  Sir  William  Page  Wood,  Doth  hereby,  for  the  purpose  of 
carrying  into  effect  the  provisions  contained  in  the  30th  section  of  the 
Statute  passed  in  the  session  of  parh'ament  held  in  the  twenty-second  and 
twenty-third  years  of  the  reign  of  her  present  majesty  queen  Victoria, 
numbered  as  chapter  35,  and  intituled  "  An  Act  to  further  amend  the 
Law  of  Property,  and  to  relieve  Trustees,''  and  in  pursuance  and  exe- 
cution of  all  powers  enabling  him  in  that  behalf,  Order  and  direct  as 
follows : — 

I.  All  petitions,  summonses,  statements,  affidavits,  and  other  written 
proceedings  under  the  30th  section  of  the  said  act  shall  be  intituled,  "  In 
the  matter  of  the  said  act,  and  in  the  matter  of  the  particular  trust  will 
or  administration ;"  and  every  such  petition  and  statement  shall  be 
marked  in  manner  directed  by  the  6th  of  the  Consolidated  General 
Orders,  rule  6 ;  and  every  such  petition  or  statement  shall  state  the  facts 
concisely,  and  shall  be  divided  into  paragraphs,  numbered  consecutively ; 
and  every  such  summons  shall,  except  as  to  its  title,  be  in  the  form  of 
the  general  summons  in  schedule  (K.)  No.  1,  subjoined  to  the  Consoli- 
dated General  Orders. 

n.  At  the  time  when  any  such  summons  is  sealed,  the  statement  upon 
which  the  same  is  grounded  shall  be  left  at  the  chambers  of  the  Judge, 
and  shall,  on  the  conclusion  of  the  proceeding  be  transmitted  to  the 
Registrar  by  the  Chief  Clerk,  with  the  minutes  of  the  opinion,  advice  or 
direction  given  by  the  Judge  ;  and  the  Registrar  shall  cause  such  state- 
ment to  be  transmitted  to  the  Report  Office,  to  be  there  filed. 

HL  Every  such  petition  or  summons  shall  be  served  seven  clear  days 
before  the  hearing  thereof,  unless  the  person  served  shall  consent  to  a 
shorter  time. 

IV.  The  opinion,  advice  or  direction  of  the  Judge  shall  be  passed  and 

entered,  and  remain  as  of  record,  in  the  same  manner  as  any  order 

made  by  the  Court  or  Judge,  and  the  same  shall  be  termed  *<  a  judicial 

opinion,"  or  "judicial  advice,"  or  '*  judicial  direction,"  as  the  case  may  be. 

(a)  Reg.  Lib.  1860,  B.  fol.  555. 
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V.  The  fees  of  Court,  and  the  fees  and  allowances  to  Solicitors,  on 
proceedings  under  the  30th  section  of  the  said  act,  shall  be  the  same  as 
are  now  payable  under  the  Consolidated  General  Orders  XXXVIII  and 
XXXIX,  and  by  the  practice  of  the  Court  for  business  of  a  similar 
nature. 

Campbell,  C. 

John  Romillt,  M.  R. 

J.  L.  Knight  Bruce,  L.  J. 

G.  J.  Turner,  L.  J. 

RiCHD.  T.  KiNDERSLBT,  V.  C. 

John  Stuart,  V.  C, 
W.  P.  Wood,  V.  C. 


Order  or  Court  (a).  ftSrd  August^  1860. 

The  Right  Honorable  John  Lord  Campbell,  Lord  High  Chancellor  of 
Great  Britain,  by  and  with  the  advice  and  assistance  of  the  Right 
Honorable  Sir  John  Romillt,  Master  of  the  Rolls,  The  Right  Honor- 
able the  Lord  Justice  Sir  James  Lewis  Knioht  Bruce,  The  Right 
Honorable  the  Lord  Justice  Sir  George  James  Turner,  The  Honorable 
the  Vice-chancellor  Sir  Richard  Torin  Kinderslet,  The  Honorable 
the  Vice-Chancellor  Sir  John  Stuart,  and  The  Honorable  the.Vice- 
Cbancellor  Sir  William  Page  Wood,  doth  hereby,  in  pursuance  of  an 
act  passed  in  the  session  of  parliament  holden  in  the  fifteenth  and  six- 
teenth years  of  the  reign  of  her  present  majesty  queen  Victoria,  intituled, 
*'  An  Act  to  abolish  the  Office  of  Master  in  Ordinary  of  the  High  Court 
of  Chancery,  and  to  make  Provisions  for  the  more  speedy  and  efficient 
despatch  of  Business  in  the  said  Court,"  and  in  pursuance  and  exe- 
cution of  all  powers  and  authorities  enabling  him  in  that  behalf,  order 
and  direct  as  follows  : — 

L  Richard  Richards,  Esquire,  William  Henry  Tinney,  Esquire,  and 
Joseph  Humphry,  Esquire,  the  three  remaining  Masters  in  Ordinary  of 
the  said  Court  shall  be,  and  they  are  hereby  released  from  their  duties  as 
such  masters  as  aforesaid,  as  from  the  SSrd  day  of  August,  instant. 

n.  The  matter  of  the  suitors  of  the  High  Court  of  Chancery,  and 
all  causes,  matters  and  things  which  stand  referred  to  any  of  the  Masters 
in  Ordinary  of  the  said  Court,  under  any  order  made  by  the  Lord  Chan- 
cellor or  the  Lords  Justices  of  appeal  for  the  time  being,  shall  be  referred 

(a)  Reg.  Lib.  1860,  B.  fol.  2052. 
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to  the  Master  of  the  Rolls,  and  shall  be  proceeded  with  and  prosecuted 
before  him. 

III.  All  other  causes,  matters  and  things  now  depending  before  the 
said  Masters  shall  be  proceeded  with  and  prosecuted  before  the  re- 
spective Judges  of  the  said  Court,  by  whom,  or  by  whose  predecessors 
respectively,  the  orders  referring  such  causes,  matters  and  things  to  the 
said  Masters  were  respectively  made. 

Campbell,  C. 

John  Romillt,  M.  R. 

J.  L.  Knight  Bruce,  L.  J. 

G.  J.  Turner,  L.  J. 

RiCHD.  T.  KiNDERSLET,  V.  C. 

John  Stuart,  V.  C. 
W.  P.  Wood,  V.  C. 


Order  op  Court  (a).  1  Fth.  1861. 

The  Right  Honorable  John  Lord  Campbell,  Lord  High  Cliancellor  of 
Great  Britain,  by  and  with  the  advice  and  assistance  of  The  Right 
Honorable  Sir  John  Romillt,  Master  of  the  Rolls,  The  Right  Honorable 
the  Lord  Justice  Sir  James  Lewis  Knight  Bruce,  The  Right  Honorable 
the  Lord  Justice  Sir  George  James  Turner,  The  Right  Honorable  the 
Vice-Chancellor  Sir  Richard  Torin  Kindbrslby,  The  Honorable  the 
Vice-Chancellor  Sir  John  Stuart,  and  The  Honorable  the  Vice-Chan- 
cellor Sir  William  Page  Wood,  doth  hereby,  in  pursuance  and  execution 
of  the  powers  given  by  the  stat.  StS  &  24  Vict.  c.  38,  and  of  all  other 
powers  and  authorities  enabling  him  in  that  behalf,  order  and  direct  in 
manner  following : — 

L  Cash  under  the  control  of  the  Court  may  be  invested  in  Bank  Stock,  invMtment 
East  India  Stock,  Exchequer  Bills  and  j£3:10«.  per  Cent.  Annuities,  the  control  of 
and   upon  mortgage  of  freehold  and   copyhold  estates  respectively  in     *  **""* 
England  and  Wales,  as  well  as  in  Consolidated  £3  per  Cent.  Annuities, 
Reduced  £3  per  Cent.  Annuities  and  New  £3  per  Cent.  Annuities. 

II.  Every  petition  for  the  purpose  of  the  conversion  of  any  £3  per  Ber^lcoof 
Cent.  Bank  Annuities  into  any  other  of  the  stocks,  funds  or  securities 
hereinbefore   mentioned  shall  be  served  upon  the  trustees,  if  any,  of 

(a)  Reg.  Lib.  1861,  B.  fol.  120. 
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such  Bank  £3  per  Cent.  Annuities,  and  upon  such  other  persons,  if  any, 
as  the  Court  shall  think  fit. 

Campbell^  C. 

John  Romillt,  M.  R. 

J.  L.  Knioht  Brucb,  L.  J. 

G.  J.  Turner,  L.  J. 

RiCHD.  T.  KiNDERSLEY,  V.  C. 

John  Stuart,  V.  C. 
W.  P.  Wood,  V.  C. 


Variation  of 
course  pre- 
scribed by 
15  ft  16  Vict, 
c.  86. 


Abroi^atlon 
of  certain 
rules  in  the 
consolidated 
orders. 

Order  to  tnke 
evidence  vlv  ft 
voce  at  the 
hearing. 


Order  of  Court  (a).  5  Feb,  1861. 

The  Right  Honorable  John  Lord  Campbell,  Lord  High  Chancellor 
of  Great  Britain,  by  and  with  the  advice  and  assistance  of  the  Right 
Honorable  Sir  John  Romillt,  Master  of  the  Rolls,  The  Right  Honorable 
the  Lord  Justice  Sir  James  Lewis  Knight  Bruce,  The  Right  Honorable 
the  Lord  Justice  Sir  George  James  Turner,  The  Honorable  the  Vice- 
Chancellor  Sir  Richard  Torin  Kinderslet,  The  Honorable  the  Vice- 
Chancellor  Sir  John  Stuart,  and  the  Honorable  the  Vice-chancellor 
Sir  William  Page  Wood,  doth  hereby,  in  pursuance  and  execution  of 
the  powers  given  by  the  stat.  15  &  16  Vict.  c.  86,  and  23  &  24  Vict, 
c.  128,  and  of  all  other  powers  and  authorities  enabling  him  in  that 
behalf,  order  and  direct  in  manner  following  :— 

I.  The  course  of  proceeding  prescribed  by  the  stat.  15  &  16  Vict.  c.  86, 
with  regard  to  the  mode  of  examining  witnesses  and  taking  evidence 
in  the  Court  of  Chancery,  and  the  practice  of  the  Court  relating  thereto, 
shall  be  and  hereby  are  altered  in  the  manner  and  to  the  extent  prescribed 
by  the  following  Rules,  but  not  further  or  otherwise. 

II.  The  Rules  numbered  respectively  S  and  4  of  the  18th  of  the 
Consolidated  General  Orders,  and  the  Rules  numbered  respectively 
3,  7,  9  and  13  of  the  19th  of  the  same  Orders,  are  hereby  abrogated. 

III.  In  any  cause  in  which  issue  is  joined,  the  Plaintiff  or  any  De- 
fendant may,  at  any  time  within  fourteen  days  after  issue  joined,  apply 
to  the  Judge  in  Chambers,  by  summons  to  be  served  on  the  opposite 
party,  for  an  order  that  the  evidence  in  chief  as  to  any  facts  or  issues  (such 
facts  and  issues  to  be  distinctly  and  concisely  specified  in  the  summons) 
may  be  taken  vivd  voce  at  the  hearing  of  the  cause ;  and  the  Judge  may 
make  an  order  that  the  evidence  in  chief  as  to  such  facts  and  issues  or 


(a)  Reg.  Lib.  1861,  B.  fol.  118. 
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any  of  them,  shall  be  taken  viv&  voce  at  the  hearing  accordingly ;  and 
the  facts  and  issues  as  to  which  any  such  order  shall  direct  that  the  evi- 
dence in  chief  shall  be  taken  viv&  voce  at  the  hearing,  shall  be  distinctly 
and  concisely  specified  in  such  order ;  but  in  case  the  Judge  shall  be 
satisfied  that  such  application  is  unreasonablci  or  made  for  the  purpose 
of  delay,  oppression,  or  vexation,  he  may  refuse  to  make  any  such  order ; 
and  where  any  such  order  shall  have  been  made,  the  examination  in  chief, 
as  well  as  the  cross-examination  and  re-exaroination,  shall  be  taken  before 
the  Court  at  the  hearing  as  to  the  facts  and  issues  specified  in  such  order. 
And  no  affidavit  or  evidence  taken  before  an  examiner  shall  be  admissible 
at  the  hearing  of  any  such  cause  in  respect  of  any  fact  or  issue  which 
shall  be  included  in  any  such  order  as  aforesaid. 

IV.  Save  as  aforesaid,  and  save  in  the  case  mentioned  in  the  11  th  of  Evidence  m 
these  Rules,  it  shall  not  be  competent  to  the  Plaintiff  or  any  Defendant  included  in 
to  require,  by  notice  or  otherwise,  that  the  evidence  in  chief  to  be  used  Srtcr!*^ 

at  the  hearing  of  a  cause  shall  be  taken  orally.  But  except  as  to  facts 
or  issues  included  in  any  order  directing  evidence  in  chief  to  be  taken 
viv4  voce  at  the  hearing  under  the  3rd  of  these  Rules,  each  party  in  a 
cause  in  which  issue  is  joined  shall  be  at  liberty  to  verify  his  case  either 
wholly  or  partially  by  affidavit,  or  wholly  or  partially  by  the  oral  exa- 
mination of  witnesses  ex  parte  before  one  o£  the  examiners  of  the  Court, 
or  before  a  special  examiner,  in  the  manner  prescribed  by  the  6th  of 
these  Rules. 

V.  The  evidence  in  chief  on  both  sides  in  any  cause  in  which  issue  is  aodngof 
joined,  to  be  used  at  the  hearing  thereof,  in  respect  of  facts  and  issues  be  used  at 
not  included  in  any  order  for  taking  evidence  in  chief  vivH  voce  at  the  ^  ^       ^' 
hearing  under  the  3rd  of  these  Rules  shall,  whether  taken  by  affidavit  or 

before  an  examiner  (and  including  the  cross-examination  and  re-exami- 
nation of  any  witness  or  other  person  under  the  10th  and  llth  of  these 
Roles),  be  closed  within  eight  weeks  after  issue  joined,  unless  the  time  be 
enlarged  by  special  order. 

VI.  Except  in  the  cases  mentioned  in  the  10th,  11th,  16th  and  17th  of  Alteration  in 
these  Rules,  all  examinations  taken  by  the  examiners  of  the  Court,  or  by  taking  evt- 
any  special  examiner,  for  the  purpose  of  being  used  at  the  hearing  of  an  examiner. 
a  cause  in  which  issue  is  joined  shall  be  taken  ex  parte,  and  no  person 

shall  have  a  right  to  be  present  at  the  taking  of  any  such  examination 
except  the  party  producing  the  witness,  his  counsel,  solicitor  and  agents  ; 
and  every  examination  so  taken  ex  parte  shall  be  deemed  to  be  an  affidavit ; 
and  the  examiner,  before  transmitting  the  same  to  the  Office  of  the  Clerks 
of  Records  and  Writs  to  be  filed,  shall  mark  the  same  as  taken  ex  parte, 
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and  the  Clerks  of  Records  and  Writs  shall  deal  with  the  sarae  as  an 
affidavit. 

Crossexami-       VII.  Except  in  the  cases  mentioned  in  the  10th,  11th,  16th  and  17lh 

nation  before      «    ,  t*    ,  .        •  <•  i  •  ^ 

the  Court.  of  these  Rules,  no  cross-examination  of  any  deponent  or  witness,  or  of 
any  party  to  be  used  at  the  hearing  of  a  cause  in  which  issue  is  joined, 
shall  be  taken  otherwise  than  before  the  Court  at  the  hearing. 

Setting  down       VIII.  Where  any  such  order  as  is  mentioned  in  the  3rd  of  these  Rules 

where  evi.  '   has  been  made,  the  Clerks  of  Records  and  Writs,  upon  giving  a  certificate 

be  taken  viTa  that  the  cause  is  ready  for  hearing,  shall  make,  in  or  upon  the  certificate, 

^**^**  an  entry  showing  that  an  order  for  taking  evidence  in  chief  viv4  voce  at 

the  bearing  has  been  made.     And  the  registrars,  in  setting  down  the 

cause  for  hearing  in  the  cause-book  of  the  Judge  to  whose  court  the 

same  is  attached,  shall  mark  the  same  so  as  to  indicate  that  the  taking  of 

evidence  in  chief  vivd  voce  at  the  hearing  has  been  ordered ;  and  the 

same  shall  not  come  on  to  be  heard  without  the  special  direction  of  the 

Court,  which  may  be  obtained  upon  an  application  to  the  Court,  by  either 

party,  upon  notice  to  have  a  day  fixed  for  the  hearing. 

IX.  Where  any  such  order,  as  mentioned  in  the  3rd  of  these  Rules, 
has  been  made,  each  party  shall  be  at  liberty  to  sue  out,  at  the  Record 
and  Writ  Clerks'  Office,  subpoenas  ad  testificandum  and  subpoenas  duces 
tecum,  to  compel  the  attendance  at  the  hearing  of  witnesses  whom  he 
may  desire  to  produce  on  any  issue  or  matter  of  fact  included  in  such 
order.  Such  subpoenas  may  be  according  to  the  forms  of  subpoenas  now 
in  use  in  this  Court,  with  such  variations  as  the  circumstances  of  the 
case  shall  require. 

Agreement  X.  Notwithstanding  any  of  the  preceding  rules,  if  at  any  time  af^er 
dence  under  issue  joined  the  parties  shall,  by  writing  signed  by  them  or  their 
tice.  ^'^'  respective  solicitors,  and  filed  at  the  office  of  the  Clerks  of  Records  and 
Writs,  agree  that  the  oral  examination  in  chief  and  cross-examination  of 
any  witness  or  witnesses  (whether  a  party  or  parties,  or  not),  or  the 
cross-examination  of  any  person  or  persons  who  shall  have  made  an 
affidavit  or  affidavits,  or  who  shall  have  been  examined  ex  parte  before 
an  examiner,  shall  be  taken  before  one  of  the  examiners  of  the  Court,  or 
a  special  examiner,  in  manner  provided  by  the  stat.  15  &  16  Vict.  c.  86, 
such  examination  may  be  taken  accordingly :  and  in  case,  by  virtue  of 
any  such  agreement,  any  witness  or  person  shall  be  examined  in  chief 
before  the  examiner  or  special  examiner,  the  cross-examination  and 
re-examination  of  such  witness  or  person  shall  be  taken  before  the  same 
examiner  or  special  examiner,  or  his  successor  in  office ;  and  the  cross- 
examination  of  every  witness  so  examined  in  chief  shall  immediately  follow 
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his  examination  in  chief,  and  the  re-examination  of  every  witness  or  person 
so  cross-examined  shall  immediately  follow  his  cross-examination. 

XI.  Notwithstanding  any  of  these  rules,  the  Court,  or  the  Judge  in  Examination 
Chambers,  may  direct  that  the  oral  examination  and  cross-examination  of  who  are  old, 
any  witness  (whether  a  party  or  not),  or  the  cross-examination  of  any      "^'*®* 
person  who  has  been  examined  ex  parte  before  an  examiner,  or  made 

an  affidavit,  shall  be  taken  before  an  examiner  of  the  Court  or  a  special 
examiner,  in  the  manner  prescribed  by  the  stat.  15  &  16  Vict.  c.  86,  as 
if  these  rules  had  not  been  made,  in  case  it  shall  appear  to  the  Judge  that 
owing  to  the  age,  infirmity,  or  absence  out  of  the  jurisdiction  of  such 
witness  or  person,  or  for  any  other  cause  which  to  the  Judge  shall  appear 
sufficient,  it  is  expedient  that  such  direction  should  be  given.  Such 
direction  may  be  obtained  on  application  to  the  Court  or  the  Judge  in 
Chambers,  on  notice. 

XII.  In  the  case  of  the  examination  or  cross-examination,  under  the  Attendance 
last  preceding  rule,  of  any  person   in  England  or  Wales,  the  party  insuchcaM*. 
requiring  such  examination  or  cross-examination  may  apply  to  the  Court 

or  the  Judge  in  Chambers  for  an  order  that  one  of  the  examiners  of 
the  Court  may  attend,  for  the  purpose  of  such  examination  or  cross- 
examination,  at  any  place  or  places  in  England  or  Wales  to  be  named  in 
such  order. 

XIII.  The  examiner  shall,  in  respect  of  expenses  incident  to  the  per-  Expenses  of 
formance  of  his  duty  under  such  order  as  mentioned  in  the  last  preceding 

rule,  be  entitled  to  receive,  on  the  production  to  him  of  such  order,  such 
sums  of  money  as  are  mentioned  in  the  schedule  hereto.  Such  sums 
shall  be  paid  to  him  by  the  party  obtaining  such  order ;  and,  subject  to 
any  direction  of  the  Court,  or  of  the  Judge  in  Chambers  to  the  contrary, 

shall  be  costs  in  the  cause. 

• 

XIV.  Upon  any  appeal,  re-hearing  by  way  of  appeal,  or  further  pro-  judge's  notes 
ceedings,  the  Judge's  notes  of  the  viva  voce  evidence  shall  prim&  facie 

be  deemed  to  be  a  sufficient  note  thereof. 

XV.  Evidence  taken  in  a  cause  subsequently  to  the   hearing  shall  Evidence 
continue  to  be  taken  according  to  the  provisions  of  the  stat.  15  &  16  Vict,  hearing. 
c.  80  and  15  &  16  Vict.  c.  86,  subject,  however,  to  any  special  directions 
which  may  be  given  in  any  particular  case.     And  all  evidence  taken  at 

the  hearing  of  any  cause  may  be  used  in  any  subsequent  proceeding  in 
the  same  cause. 

XVI.  In  suits  to  perpetuate  testimony,  evidence  shall  continue  to  be  Evidence  in 

,  ,.  ,  .     .  .  suits  toper- 

taken  according  to  the  now  existing  practice.  petuate  tes- 
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Exception  of       XVII.  The  evidence  to  be  used  at  the  hearing  of  causes  in  which  ii»sue 

pending  pro- 

ceedingB.        shall  have  been  joined  before  the  first  day  of  Easter  Term,  1861,  shall 
be  taken  according  the  now  existing  practice. 

Memoran-  XVIII.  No  affidavit  filed  on  or  after  the  first  day  of  Easter  Term, 

dumtobe  ,.        . 

written  at  tbe  1861,  shall  be  used  as  evidence  on  any  proceeding  m  any  cause  or  matter 
affidavit.  unless  there  be  written  at  the  foot  thereof,  at  the  time  of  filing  the  same, 
a  memorandum  stating  by  whom  the  same  is  filed,  which  nnemorandum 
shall  be  in  the  form  following,  or  as  near  thereto  as  circumstances  will 
admit,  (that  is  to  say) : — ''  This  affidavit  is  filed  on  the  part  and  behalf  of 
the  Plaintiffs  [or  of  the  Defendants  M.  and  N.]  " 

NotioMto  XIX.  Wherein  any  cause  or  matter  a  party  has  filed  an  affidavit,  or 

ncMforcroas.  where  in  any  cause  in  which  issue  has  been  joined,  a  party  has  examined 

examination.  .  ^  ,.  .  i.Jlii.L         ni 

a  Witness  ex  parte  before  tbe  examiner  under  the  6th  of  these  Uules,  any 
opposite  party  desiring  to  cross-examine  the  deponent  or  witness  shall 
not  be  obliged  to  procure  the  attendance  of  such  deponent  or  witness  for 
cross-examination  either  before  tbe  examiner  or  before  the  Court;  but 
any  such  opposite  party  may  serve  upon  the  party  by  whom  such  affidavit 
has  been  filed  or  witness  examined,  or  his  solicitor,  a  notice  in  writing 
requiring  the  production  of  such  deponent  or  witness  for  cross-examinar 
tion  before  the  examiner  or  before  the  Court,  as  the  case  may  be,  such 
notice  to  be  served  within  such  time  as  hereinafter  mentioned,  or  within 
such  time  as  in  any  case  the  Court  or  the  Judge  in  Chambers  may 
specially  appoint  (that  is  to  say) :  Where  such  cross-examination  is  to 
be  taken  before  the  Court  at  the  hearing  of  a  cause  in  which  issue  is 
joined,  then  at  any  time  before  the  expiration  of  fourteen  days  next  after 
the  closing  of  the  evidence ;  and  where  such  cross-examination  is  to  be 
taken  before  the  examiner  in  a  cause  in  which  a  notice  of  motion  for  a 
decree  or  decretal  order  has  been  served,  and  to  be  used  at  the  hearing 
of  such  motion,  then  at  any  time  before  the  expiration  of  fourteen  days 
next  after  the  end  of  the  time  allowed  for  the  Plaintiff  to  file  affidavits  in 
reply ;  and  in  every  other  case  within  fourteen  days  next  after  the  filing 
of  the  affidavit  or  examination  upon  which  such  deponent  or  witness  is 
to  be  cross-examined.  And  unless  such  deponent  or  witness  be  produced 
accordingly,  such  affidavit  or  examination  shall  not  be  used  as  evidence 
unless  by  the  special  leave  of  the  Court.  The  party  producing  such 
deponent  or  witness  shall  be  entitled  to  demand  the  expenses  thereof  in 
the  first  instance  from  the  party  requiring  such  production;  but  such 
expenses  shall  ultimately  be  borne  as  the  Court  shall  direct. 

pemS^'iS?"^       XX.  Where  any  such  notice  as  is  mentioned  in  the  19th  of  these  Rules 
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is  given^  the  i>arty  to  whom  it  is  given  shall  be  entitled  to  compel  the  tendance  for 
attendance  of  the  deponent  or  witness  for  cross-examination  before  the  nation. 
Court  at  tlie  hearing  of  the  cause,  or  before  the  examiner,  as  the  case 
may  be^  in  the  same  way  as  he  might  compel  the  attendance  of  a  witness 
to  be  examined,  if  an  order  had  been  made  for  taking  evidence  viv4  voce 
at  the  hearing  under  the  3rd  of  these  Rules. 

XXI.  Where  any  such  notice  as  mentioned  in  the  19th  of  these  Rules  Hearing, 

"  ,  .  /.  .      where  notice 

IS  given  for  the  production  of  any  deponent  or  witness,  for  cross-exami-  ofcross-exa- 
nation  at  the  hearing  of  a  cause  in  which  issue  is  joined,  either  party  may,  given. 
upon  notice,  apply  to  the  Court,  or  to  the  Judge  in  Chambers,  to  fix  a 
day  for  the  hearing  of  the  cause. 

XXII.  Any  party  in  any  cause  or  matter  requiring  the  attendance  of  Notice  of  ex- 
any  witness,  whether  a  party  or  not,  before  the  Court,  or  before  one  of  croM-ezami- 
the  examiners  of  the  Court,  or  a  special  examiner,  for  the  purpose  of  °  ^°' 
being  examined  or  being  cross-examined,  shall  give  to  the  opposite  party 
forty-eight  hours'  notice,  at  least,  of  his  intention  to  examine  or  cross- 
examine  such  witness ;  such  notice  to  contain  the  name  and  description 

of  the  witness,  and  the  time  and  place  of  such  examination  or  cross- 
examination,  unless  the  Court  shall  in  any  case  think  fit  to  dipense  with 
such  notice. 

XXIII.  Each  statement  in  an  affidavit,  which  is  to  be  used  as  evidence  Each«tat»- 
at  the  hearing  of  a  cause  or  matter,  or  of  a  motion  for  a  decree  or  other  Sadavft  u! 
motion,  or  on  any  other  proceeding  before  the  Court,  or  before  the  Judge  jJinow!*"* 
in  Chambers,  shall  show  the  means  of  knowledge  of  the  person  making  ^^^' 
such  statement. 

XXIV.  In  all  causes  and  matters  to  which  any  infant,  married  woman,  conients  as 
person  of  unsound  mind,  whether  found  so  by  inquisition  or  not,  or  p'^edure  on 
person  under  any  other  disability,  is  a  party,  any  consent  as  to  the  mode  ,0M*unde?' 
of  taking  evidence,  or  of  any  other  procedure^  shall,  if  given  with  the  d^*>>ii*y- 
sanction  of  the  Court  or  of  the  Judge  in  Chambers,  by  the  next  friend, 
guardian,  committee,  or  other  person  acting  on  behalf  of  the  person  under 

such  disability,  have  the  same  force  and  effect  as  if  such  party  were 
under  no  disability,  and  had  given  such  consent.  Provided  that  no  such 
consent  by  any  committee  of  a  lunatic  shall  be  valid  as  between  him  and 
the  lunatic,  unless  given  with  the  sanction  of  the  Lord  Chancellor  or 
Lord  Justices  sitting  in  Lunacy. 

XXV.  These  Rules  shall  come  into  operation  on  the  first  day  of  Timeofope- 
Easter  Term,  1861  ;  and  the  general  interpretation  clause  in  the  Con-  coxuTruction. 
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solidated  General  Orders  shall  be  deemed  to  extend  to  the  Rules  of  this 
Order. 

Campbell,  C. 

John  Rohillt,  M.  R. 

J.  L.  Knight  Bruce,  L.  J. 

G.  J.  Turner,  L.  J. 

RicHD.  T.  Kindersley,  V.  C. 

John  Stuart,  V.  C. 

W.  P.  Wood,  V.  C. 

SCHEDULE. 
[Referred  to  in  Rule  XIII.] 

Expenses  to  he  allowed  to  an  Examiner  of  tJie  Court  when  acting  under  any 
such  Order  as  mentioned  in  the  \%th  of  the  above  Rules, 

£    8.   d. 
For  every  day  in  which  he  is  necessarfly,  and  without  any 
default  of  bis  own,  detained  in  the  performance  of  such 

duty,  for  his  expenses,  the  sum  of 1     1     0 

For  every  mile  he  travels  from  the  Examiner's  Office  to  the 
place  of  examination,  and  from  one  of  the  places  of 
examination  or  cross-examination  (if  more  than  one)  to 
another  of  them,  and  from  the  place  where  he  last  acts 
in  such  examination  or  cross-examination  to  the  exa- 
miners' office,  the  sum  of    0     1     6 

Campbell,  C. 

John  Romillt,  M.  R. 

J.  L.  Knight  Bruce,  L.  J. 

G.  J.  Turner,  L.  J. 

RlCHD.  T.  KiNDERSLETy  V.  C 

John  Stuart,  V.  C. 
W.  P.  Wood,  V.  C. 


Order  of  Court  (a).  \^th  July,  1861. 

The  Right  Honorable  Richard  Baron  Westbury,  Lord  High  Chan- 
cellor of  Great  Britain,  by  and  with  the  advice  and  assistance  of  The 
Right  Honorable  Sir  John  Romilly,  Master  of  the  Rolls,  The  Honor- 
able  the  Vice-Chancellor  Sir  Richard  Torin  Kinderslet,  The  Honor- 

(a)  Reg.  Lib.  1861,  B.  fol.  1369. 
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able  the  Vice-Chancellor  Sir  John  Stuart,  and  the  Honorable  the  Vice- 
Chancellor  Sir  William  Page  Wood,  doth  hereby,  in  pursuance  and 
execution  of  all  powers  and  authorities  enabling  him  in  that  behalf, 
order  and  direct  in  manner  following  : — That  in  all  cases  in  which  a  Bill 
of  Complaint  shall  have  been  or  shall  be  ordered  to  be  taken  pro  con- 
fesso against  any  defendant  or  defendants,  such  bill  may  be  read  at  the 
hearing  from  a  printed  copy  thereof,  stamped  with  a  proper  stamp,  by 
one  of  the  Clerks  of  Records  and  Writs,  indicating  the  filing  of  such 
Bill  of  Complaint,  and  the  date  of  the  filing  thereof;  and,  where  such 
bill  shall  have  been  amended,  the  same  may  be  read  from  a  printed  copy 
thereof,  or  from  a  copy  thereof  partly  printed  and  partly  written,  stamped 
with  the  proper  stamp,  by  one  of  the  Clerks  of  Records  and  Writs, 
indicating  the  amendment  of  such  bill  and  the  date  thereof,  without  the 
attendance  of  the  Clerk  of  Records  and  Writs,  as  hath  hitherto  been  the 
practice. 

Westbury,  C. 

John  Romilly,  M.  R. 

RiCHD.  T.  KiNDERSLEY,  V.  C. 

John  Stuart,  V.  C. 
W.  P.  Wood,  V.  C. 


Order  of  Court.  August  16th,  1861. 

I  DO  order  that  the  Accountant- General  of  this  Court,  in  acting  under 
orders  hereafter  to  be  made  for  the  payment  of  dividends  on  Bank  Stock 
standing  in  his  name,  do,  unless  the  particular  order  shall  otherwise 
provide,  draw  for  the  whole  half-yearly  dividend  which  may  from  time  to 
time  be  declared  on  such  stock ;  and  that  the  said  Accountant-General, 
in  acting  under  orders  heretofore  made  for  the  payment  of  such  dividends, 
and  which  orders  have  been  included  in  or  may  hereafter  be  added  to  any 
schedule  to  any  General  Order  in  that  behalf  already  made,  do  draw  for 
the  whole  of  such  half-yearly  dividend ;  but  that  the  said  Accountant- 
General,  in  acting  under  any  orders  heretofore  made  and  not  included  in 
or  directed  to  be  added  to  any  such  schedule,  do  until  further  order  draw 
for  three-and-a-half  per  cent,  only  of  the  half-yearly  dividend  declared 
on  such  Bank  Stock. 

Westbury,  C. 
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Order  of  Court.  January  Ist,  1862. 

The  Right  Honorable  Richard  Baron  Westbury,  Lord  High  Chan- 
cellor of  Great  Britain,  by  and  with  the  advice  and  assistance  of  The 
Right  Honorable  Sir  Joun  Romilly,  Master  of  the  Rolls,  The  Honor- 
able the  Vice-Chancellor  Sir  John  Stuart,  and  The  Honorable  the  Vice- 
Chancellor  Sir  William  Page  Wood,  doth  hereby,  in  pursuance  and  exe- 
cution of  the  powers  given  by  the  Statute  15  &  16  Vict.  cap.  86,  and  of 
all  other  powers  and  authorities  enabling  him  in  that  behalf,  order  and 
direct  in  manner  following:—* 

Every  party  in  a  cause  or  matter  who  is  desirous  of  having  an  oral  ex- 
amination of  a  witness  or  witnesses  before  one  of  the  examiners  of  the 
Court  shall,  at  the  time  when  he  obtains  an  appointment  for  the  purpose 
of  having  such  examination  taken,  deposit  with  the  clerk  of  the  examiner 
the  sum  of  three  pounds,  and  in  case  such  party  shall  fail  to  attend  and 
duly  proceed  with  the  examination  of  his  witness  or  witnesses  at  the  time 
ap[>ointed  for  the  examination,  unless  prevented  by  death,  illness,  or  un- 
avoidable accident,  the  examiner  shall  direct  the  sum  so  deposited  to  be 
paid  to  the  opposite  party  attending  such  appointment ;  and  where  the 
appointment  shall  have  been  duly  attended,  or  where  the  examination 
cannot  be  proceeded  with  in  consequence  of  death,  illness  or  unavoidable 
accident,  the  sum  so  deposited  shall  be  returned  to  the  party  who  de- 
posited the  same  ;  but  in  those  cases  where  there  is  no  opposite  party,  or 
the  opposite  party  shall  fail  to  attend  such  apointment,  then  the  respective 
clerks  of  the  examiners  shall  once  in  every  six  months  pay  into  the  Bank 
of  England,  into  the  name  of  the  Accountant-General  of  this  Court,  to 
the  credit  of  the  Suitors'  Fee  Fund  Account,  the  sum  so  deposited  and 
remaining  in  the  hands  of  such  clerks  respectively,  in  consequence  of  the 
appointments  not  having  been  duly  attended,  the  amount  of  the  sums  so 
deposited  and  paid  by  such  clerks  as  aforesaid  to  be  verified  by  affidavit. 

This  Order  shall  come  into  operation  on  the  1st  d^  of  February, 
1862. 

Westburt,  C. 
John  Romilxy,  M.  R. 
John  Stuart,  V,  C. 
W.  P.  Wood,  V.  C. 


PelUion  of  Right.  661 

Order  of  Court  (a).  February  Ist,  1862. 

The  Right  Honorable  Richard,  Baron  Westbury,  Lord  High  Chan- 
cellor of  Great  Britain,  by  and  with  the  advice  and  assistance  of  I'he 
Right  Honorable  Sir  John  Romilly,  Master  of  the  Rolls,  and  the 
Honorable  the  Vice- Chancellor  Sir  Richard  Torin  Kindersley,  doth 
hereby,  in  pursuance  and  execution  of  the  powers  given  by  the  statute 
23  &  24  Victoria,  chapter  34,  and  of  all  other  powers  and  authorities 
enabling  him  in  this  behalf,  order  and  direct  in  manner  following : — 

1.  Upon  her  Majesty's  fiat  being  obtained  to  any  petition  of  right  pre- 
sented in  pursuance  of  the  said  act,  and  intituled  in  the  Court  of  Chan- 
cery, such  petition,  with  the  fiat  thereon,  together  with  a  printed  copy  of 
such  petition  and  fiat  (if  the  petition  is  in  writing),  shall  be  filed  at  the 
office  of  the  Clerks  of  Records  and  Writs. 

H.  Every  such  petition,  or  the  printed  copy  thereof,  so  filed  shall  be 
marked  with  the  words  "  Lord  Chancellor"  or  "  Master  of  the  Rolls,"  and 
if  with  the  words  '<  Lord  Chancellor,"  then  also  with  the  title  of  the 
Vice-Chancellor  before  whom  it  is  intended  to  be  prosecuted. 

IIL  Every  copy  of  a  petition  of  right  left  at  the  office  of  the  solicitor 
of  the  Treasury  in  pursuance  of  the  said  act,  and  every  copy  of  a 
petition  of  right  served  upon  or  lefl  at  the  last,  or  usual,  or  last  known 
place  of  abode  of  any  person  under  the  provisions  of  that  act,  shall  be  a 
printed  copy,  sealed  with  the  seal  of  the  office  of  the  Clerks  of  Records 
and  Writs,  in  the  same  manner  as  copies  of  bills  are  now  sealed.  And 
the  leaving  or  serving  of  any  copy  not  printed  or  not  sealed  with 
the  office  seal  shall  be  of  no  effect  for  any  of  the  purposes  of  the  said 
act. 

IV.  A  suppliant  in  any  petition  under  the  said  act  desiring  to  file  in- 
terrogatories for  the  examination  of  any  person  or  persons  who  may  be 
required  to  plead  or  answer  thereto  (other  than  her  Majesty's  Attorney- 
General),  shall  file  such  interrogatories  at  the  same  time  as  such  petition. 
And  a  copy,  examined  and  marked  by  the  Clerks  of  Records  and  Writs, 
of  the  interrogatories  which  any  Respondent  is  required  to  answer 
shall  be  served  upon  such  Respondent,  together  with  the  copy  of  the 
petition. 

V.  Any  person  who  might  be  admitted  to  prosecute  a  suit  in  this 
Court  in  form&  pauperis  may  be  admitted  to  prosecute  in  forma  pauperis 
a  petition  of  right  intituled  in  this  Court.  And  any  person  who  might, 
if  a  Defendant  to  an  ordinary  suit  in  this  Court,  have  been  admitted  to 

(a)  Rpg.  Lib.  1862,  B.  fol.  69. 
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defend  in  formi  pauperis  may  be  admitted  to  make  his  defence  in  forma 
pauperis  to  any  petition  of  right  instituted  in  this  Court  which  he  may  be 
required  to  plead  or  answer  to.  But  no  person  shall  be  admitted  to  pro- 
secute any  petition  in  forma  pauperis  without  a  certificate  of  counsel  that 
he  conceives  the  case  to  be  proper  for  relief  in  this  Court. 

VI.  The  same  orders  and  rules  shall  apply  with  regard  to  any  person 
admitted  to  sue  or  defend  in  form4  pauperis  under  these  Orders  as  are 
applicable  with  regard  to  paupers  in  suits  between  subject  and  subject. 

VII.  So  far  as  the  same  may  be  applicable,  and  except  in  so  far  as 
mr.y  be  inconsistent  with  the  said  act  and  with  the  preceding  orders,  the 
General  Orders  from  time  to  time  in  force  as  to  proceedings  in  suits  in 
this  Court,  and  the  practice  and  course  of  proceeding  in  this  Court  in 
reference  to  Buch  suits,  shall  be  applicable,  and  apply  and  extend  to  pro* 
ceedings  in  this  Court  in  petitions  under  the  said  act,  which  are,  for  the 
purposes  of  this  Order,  to  be  considered  as  bills. 

VIII.  The  duties  which  under  the  said  act  and  the  said  orders  may  be 
required  to  be  performed  by  officers  of  this  Court  shall  be  performed  by 
the  officers  respectively  who  perform  duties  of  a  similar  nature  in  suits 
in  this  Court  between  subject  and  subject.  And  the  fees  and  allowances 
payable  to  all  officers  and  solicitors  of  this  Court,  in  respect  of  matters 
under  the  said  act,  shall  be  such  fees  and  allowances  as,  by  the  practice 
of  the  Court  and  the  General  Orders  from  time  to  time  in  force,  they  are 
entitled  to  take  and  charge  for  similar  proceedings  in  cases  between  sub- 
ject and  subject. 

VVestbury,  C. 

John  Romilly,  M.  R. 

RlCHD.  T.  KiNDERSLEY,  V.  C. 


Order  of  Court  (a).  16  May^  1862. 

The  Right  Honorable  Richard  Baron  Westbury,  Lord  High  Chancellor 
of  Great  Britain,  by  and  with  the  advice  and  assistance  of  the  Right 
Honorable  Sir  John  Romilly,  Master  of  the  Rolls,  The  Honorable  the 
Vice-Chancellor  Sir  Richard  Torin  Kindersley,  The  Honorable  the 
Vice-Chancellor  Sir  John  Stuart,  and  the  Honorable  the  Vice-Chan- 
cellor  Sir  William  Page  Wood,  doth  hereby,  in  pursuance  and  execution 
of  the  powers  given  by  the  statute  15  &  16  Vict.  c.  ZQ^  and  of  all  other 

(a)  Reg.  Lib.  1862,  B.  fol.  776. 
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powers  and  authorities  enabling  him  in  that  behalf,  order  and  direct  in 
manner  following : — 

I.  All  affidavits  and  depositions  which  are  to  be  used  on  the  hearing 
of  any  cause  in  which  issue  shall  be  joined,  or  a  notice  of  motion  for  a 
decree  served  after  the  eighteenth  day  of  June,  one  thousand  eight 
hundred  and  sixty-two,  shall  be  printed  except  as  hereinafter  mentioned. 

II.  Such  affidavits  and  depositions  shall  be  printed  under  the  direction 
and  superifttendence  of  the  Clerks  of  Records  and  Writs,  upon  paper  of 
such  kind  and  dimensions  and  with  such  ty))e  as  are  prescribed  by  the 
General  Orders  for  the  printing  of  bills,  and  in  all  other  respects  in  such 
form  and  manner  as  the  Clerks  of  Records  and  Writs  shall  deem  to  be 
most  convenient,  and  the  expense  of  such  printing  shall  be  paid  out  of 
the  same  fund  and  in  like  manner  as  the  expense  of  making  office  copies 
is  now  paid. 

III.  Solicitors  and  parties  on  filing  affidavits  hereby  required  to  be 
printed  are  to  leave  with  the  Clerks  of  Records  and  Writs  a  fair  copy  of 
each  affidavit  filed,  such  copy  to  be  written  on  draft  paper,  on  one  side 
only,  and  to  be  certified  by  the  solicitor  or  party  to  be  a  correct  copy  of 
the  affidavit  filed. 

IV.  In  a  cause  in  which  issue  is  joined,  the  Clerks  of  Records  and  Writs 
shall,  upon  the  application  of  any  party  to  the  suit,  cause  such  affidavits 
and  depositions  (other  than  depositions  taken  on  the  oral  cross-examina- 
tion of  witnesses  who  have  made  such  affidavits)  to  be  printed  after  the 
expiration  of  the  time  fixed  for  closing  the  evidence.  And  such  last- 
mentioned  depositions  after  the  expiration  of  the  time  allowed  for  the 
oral  cross-examination  of  such  witnesses. 

V.  In  a  cause  in  which  a  notice  of  motion  for  a  decree  is  served,  the 
Clerks  of  Records  and  Writs  shall,  upon  the  application  of  any  party  to 
the  suit,  cause  the  affidavits  filed  on  behalf  of  the  Plaintiffs,  the  affidavits 
filed  on  behalf  of  the  Defendants,  and  the  affidavits  of  the  Plaintiffs  in 
reply,  to  be  printed  after  the  times  respectively  allowed  for  filing  each 
set  of  such  affidavits,  and  the  depositions' taken  on  the  oral  cross- 
examination  of  the  witnesses  who  have  made  such  affidavits  after  such 
depositions  shall  have  been  filed. 

VI.  Every  party  who  files  an  affidavit  or  causes  depositions  to  be 
taken  is  to  take  from  the  Clerks  of  Records  and  Writs  a  printed  copy 
of  every  affidavit  filed  by  him,  and  of  all  such  depositions,  for  which  he  is 
to  pay  in  stamps  at  the  rate  of  twopence  per  folio,  and  unless  such  copy 
is  taken,  he  is  not  to  be  allowed  anything  in  the  taxation  of  costs  in 
respect  of  such  affidavit  or  depositions. 
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VII.  All  parties  are  to  be  at  liberty  to  take  from  the  Clerks  of  Records 
and  Writs  as  many  other  printed  copies  of  their  own  and  of  their  op- 
ponents' affidavits  and  depositions  as  they  may  require,  on  paying  for  the 
same  in  stamps  at  the  rate  of  one  penny  per  folio. 

VIII.  Solicitors  are  to  be  allowed,  on  the  taxation  of  costs,  the  same 
fees  for  printed  copies  of  the  affidavits  and  depositions  used  for  the  briefs 
of  counsel  as  solicitors  are  now  allowed /or  written  copies ;  and  in  country 
agency  causes  they  are  also  to  be  allowed  at  the  rate  of  fourpence  per 
folio  for  one  other  printed  copy  of  the  affidavits  and  depositions  of  the 
opposite  party,  but  for  all  other  printed  copies  which  may  be  necessarily 
used  in  the  progress  of  the  cause,  solicitors  are  to  be  allowed  only  the 
sums  actually  paid  for  the  same. 

IX.  Affidavits  and  depositions  which  shall  have  been  filed  for  the 
purpose  of  any  interlocutory  application,  and  of  which  office  copies  shall 
have  been  taken  for  that  purpose,  are  excepted  from  the  operation  of 
this  order. 

Westburt,  C. 

John  Romilly,  M.  R. 

RicHD.  T.  Kinderslbt,  V.  C. 

John  Stuart,  V.  C. 

W.  P.  Wood,  V.  C. 
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CONTAINED  IN  THIS  VOLUME, 


ABATEMENT  OF  LEGACIES. 

A  testatrix  bequeathed  various  sums 
of  her  Bank  Stock,  part  of  9,000/. 
like  stock,  to  several  legatees,  and 

•  all  the  residue  of  her  said  Bank 
Stock  to  C.  C.  The  stock,  at  her 
death,  was  insufficient  to  pay  the 
specified  sums.  Held,  that  all  these 
legacies,  including  the  residue  to 
C  C,  must  abate  in  proportion. 
Elwei  V.  Caiufon.  Page  554 

See  Specific  Legacy. 

ABSCONDING  DEFENDANT. 
Where  a  Defendant  had  absconded, 
and  the  Plaintiffs  were  unable  to 
serve  a  iubpcena  to  hear  judgment, 
liberty  was  given  to  advertise 
notice  in  the  Gazette^  and  upon 
which  a  foreclosure  decree  was 
made,  on  the  non-appearance  of 
the  Defendant  at  the  hearing. 
Lechmerey,  Clamp.  (No.  2.)    218 

VOL.  XXX. 


ACCOUNTS. 
See  Principal  and  Agent. 

ACQUIESCENCE. 
Waiver  or  acquiescence,  like  election, 
pre-supposes  that  the  person  to  be 
bound  is  fully  cognizant  of  his 
rights,  and,  being  so»  neglects  to 
enforce  them.  Vyvyan  v.  Vytyan. 
Page  65 

ACT  OF  PARLIAMENT. 
See  Dividend. 
Gas  Company. 

ADMINISTRATION  SUIT. 
See  Costs,  3. 

ADVANCEMENT. 
See  Maintenance. 

AGREEMENT. 

See  Auction. 

Compromise. 

Patent. 

Pre-emption. 
z  z 
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ALMSHOUSES. 

See  Charity,  1. 

ANCIENT  LIGHTS. 

1.  Where  A.^  being  entitled  to  ancient 
lights  overlooking  B,^s  property, 
alters  and  extends  them,  and  after- 
wards B.  builds  up  and  obstructs 
the  ancient  lights,  the  Court  will, 
at  the  suit  of  ^.,  grant  an  injunc- 
tion against  B.,  upon  the  term  of 
A.*s  consenting  to  restore  the 
lights  to  their  former  position. 
Cooper  V.  Hubbuck.  Page  1 60 

2.  Injunction  to  restrain  the  obstruc- 
tion of  ancient  lights  refused,  on 
the  ground  of  the  PlaintiflTs  delay, 
the  bill  being  retained,  with  liberty 
to  proceed  at  law.    Ibid. 

ANNUITY. 

Life  annuity  bequeathed  by  will  held 
payable  out  of  the  corpus  of  the 
estate.  Howarih  v.  RoihwdL   516 

ANSWER. 
See  Discovery. 

APPOINTMENT. 
See  Power,  1,  2. 

ARTICLED  CLERK. 

Articles  of  clerkship  were,  by  a  mere 
slip,  not  filed  within  six  months. 
The  Court  relieved  the  clerk  from 
the  effect  of  the  error.    Re  FoUetL 

629 

ARTICLES  OF  PARTNERSHIP. 

See  Partnership,  4,  5. 


ATTACHMENT. 
An  order  for  an  attachment  may  be 
made  ex  parte  against  a  married 
woman  who  has  obtained  an  order 
to  answer  separately  and  has 
made  default  in  putting  in  her 
answer.  Home  v.  Patrick.  (No.  I.) 
Page  405 

ATTESTATION. 
A  testator  made  a  will  and  codicil, 
the  former  was  attested  ao  as  to 
pass  real  estate,  but  the  latter  was 
not.  By  his  wilt,  he  bequeathed 
a  legacy  of  SfiOOl,  and  charged 
it  on  his  real  "  in  aid  of  his  per- 
sonal estate."  And  he  devised 
his  real  and  personal  estate  to 
trustees,  charged  with  his  legacies, 
upon  trust  thereout,  by  mortage, 
sale  or  other  disposition,  to  pay 
the  legacy  of  3,000^.  By  the 
codicil  he  reduced  the  legacy  from 
SfiOOl.  to  2,000/.  Held,  that  the 
codicil,  though  not  properly  at- 
tested^  effected  the  reduction. 
Coverdale  v.  Lewis,  409 

AUCTION. 
Semhle,  that  a  vendor  cannot,  after 
real  estate  has  been  knocked  down 
at  an  auction,  and  before  the  sig- 
nature of  the  written  contract, 
revoke  the  authority  of  the  auc- 
tioneer. Day  v.  WelU.  220 
See  Reserved  Bidding. 


BANKRUPTCY. 
See  Forfeiture,  1. 
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BARRING  REMAINDER. 
See  Discontinuance. 

BEQUEST. 
See  Will  and  its  references. 

BREACH  OF  TRUST. 

See  Maintenance. 

Recouping. 

Trustee,  ]. 

BUILDING  SOCIETY. 
See  Vendor  and  Purchaser. 


CAPITAL. 
See  Partnership^  4. 

CASE  FOR  OPINION  OF 
COURT. 

1.  By  the  Friendly  Societies  Act 
disputes  are  to  be  referred  to  the 
County  Courts,  which  are  to  make 
such  orders  as  the  Court  of  Chan- 
cery may  make,  but  in  Scotch 
friendly  societies  the  jurisdiction 
18  given  to  the  sheriff.  Some 
members  of  a  Scotch  society  hav- 
ing sought  relief  before  the  sheriff, 
the  Defendants  pleaded  to  the 
jurisdiction,  whereupon  the  sheriff 
directed  a  case  to  the  Court  of 
Chancery,  under  the  22  &  23  FicL 
c.  Gd,  to  ascertain  whether  that 
Court  had  jurisdiction  in  such  a 
case  in  England.  Held,  that  the 
case  did  not  come  within  the  sta- 
tute, and  this  Court  declined  to 
express  its  opinion.  Re  Drodie  v. 
Johnson.  Page  129 

2.  The  Court  declined,  upon  a  peti- 


tion for  its  opinion  under  the  22 
&  23  Vict.  c.  35,  9.  30,  to  decide 
whether  an  intestate's  estate  was 
liable  upon  a  covenant  to  be  im- 
plied in  his  marriage  settlement. 
Re  Evans.  Page  232 

&f  Reference  to  Foreign  Court. 

CHAMBERS. 
See  Production  of  Documents,  1. 

CHAMPERTY. 
A  legatee,  too  poor  to  sue,  assigned 
the  legacy  for  less  than  it  was 
worth  to  the  Plaintiff,  who  bought 
it  for  the  purpose  of  enforcing  pay- 
ment by  suit.  Held,  that  this  did 
not  amount  to  champerty  or  main- 
tenance.    Tyson  V.  Jackson.     384 

CHAPEL, 
'A  seceding  congregation  of  a  chapel 
attempted  to  obtain  possession  of 
it  by  procuring  some  of  their  body 
to  be  appointed  new  trustees.  In 
a  suit  to  set  aside  the  appoint- 
ment: Held,  that  the  new  trus- 
tees could  not  raise  as  a  defence, 
that  the  congregation  had  de- 
parted from  the  original  form  of 
worship,  and  that  such  an  objec* 
tion  could  only  be  made  available 
on  an  information  filed  by  them 
and  raising  the  question.  Nenh 
some  V.  Flowers.  461 

See  Trustee,  5. 

CHARGE. 

Conflicting  claims  were  made  as  to 
a  charge  on  the  Plaintiffs  estate : 
Held,  that  he   might  maintain  a 

z  z  2 
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suit  to  have  the  rights  determined 
and  liis  estate  cleared,  and  that  he 
was  also  entitled  to  his  costs  of 
suit.     Vyvyan  v.  Vyvyan. 

Page  65 

CHARGE  ON  REAL  ESTATE. 
See  Attestation. 

CHARITY. 

1.  Charitable  bequest  of  6,000/.,  to 
be  applied  in  *' establishing,  en- 
dowing, maintaining  or  supporting 
almshouses*'  to  be  situate  at  iS., 
followed  by  a  direction  that  the 
trustees  should  have  regard  to  the 
application  thereof  being  consis- 
tent with  the  laws  in  force.  Held, 
not  obnoxious  to  the  provisions  of 
the  Statute  of  Mortmain,  and 
therefore  valid.    Dent  v.  AUcro/t., 

355 

2.  Charitable  bequest  of  2,000/.,  for 
« establishing,  endowing,  main- 
taining, continuing  and  keeping 
up"  a  school  at  S.  '*  or  otherwise 
for  school  purposes/'  Held,  valid 
by  reason  of  the  alternative, 
authorizing  its  application  "  for 
school  purposes."    Ibid* 

See  Mortmain. 

Superstitious  Uses. 


CHILDREN  (BORN  OR  TO  BE 

BORN). 

See  Class. 

CHURCH. 
JSe^  Endowment,  1,  2. 


CLASS. 
A  testator  devised  a  real  estate  to 
trustees  in  fee,  in  trust  for  all  the 
children  of  his  two  sisters  then 
born,  or  thereafter  to  be  born, 
who  should  have  attained,  or 
should  afterwards  attain  twenty- 
one,  in  equal  shares;  and  he  di- 
rected that,  as  the  same  should 
respectively  become  vested,  the 
trustees  should  convey  the  same 
accordingly.  Held,  that  the  child- 
ren born  after  the  testator's  death 
took  a  share.  Eddowes  v.  Ed- 
dawes.  Page  603 

See  Survivorship,  1,  S. 

CLIVE  FUND. 
See  East  India  Company,  1,  2. 

COMPANIES  CLAUSES  ACT, 

1845. 
See  Contributory,  1,  2. 

COMPROMISE. 
A  suit  was  instituted  by  A.  against 
B.  founded  on  an  alleged  agree- 
ment signed  by  B.'s  testator.  A. 
being  ordered  to  produce,  on  oath, 
all  documents  in  his  possession, 
and  being  unable  to  find  the 
agreement,  induced  B.,  without 
stating  this  inability,  and  in  the 
absence  of  his  solicitor,  to  com- 
promise the  suit.  B,  filed  a  bill 
to  set  aside  the  compromise,  and 
A,  being  still  unable  to  produce 
the  alleged  agreement,  and  there 
being  no  secondary  proof  of  its 
ever  having  existed,  except  the 
testimony  of  A,  and  his  wife,  the 
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Court  set  aside  the  coraproinise. 
Cooke  V.  Greves.  Page  378 

See  Winding-up,  3. 

CONDITIONS  OF  SALE. 
Special  conditions  of  sale,  limiting 
the  extent  of  title,  held  to  be  no 
excuse  for  a  purchaser  not  in- 
sisting on  the  production  of  a  deed 
beyond  those  limits  of  which  he 
had  notice.     Peto  ▼•  Hammond, 

495 
See  Rbseeyed  Bidding. 

CONSIGNEE. 
A  testator's  estate,  consisting  partly 
of  a  West  India  plantation,  was 
administered  under  the  Court,  and 
a  large  balance  waa  due  to  a 
deceased  consignee,  which  was 
ordered  to  be  paid  by  his  suc- 
cessor. This  failing,  held^  as 
against  the  testator's  creditors, 
that  the  representatives  of  the 
deceased  consignee  were  entitled 
to  be  paid  out  of  the  general  assets 
of  the  testator.  Lyne  v.  Thompson, 

54^2 

CONSTRUCTION. 
See  Cask  for  Opinion  of  Court. 
Coybnant. 
Dbed. 

East  India  Company. 
"  Eldest  Child." 
Estate  Tail,  !• 
House. 

Legacy  Duty,  1,  2, 
Mortgage^  1,  3,  4. 
Nephews. 
Partnership,  4. 


CONSTRUCTION— cofi/imierf. 
See  Power  of  Sale. 
Pre-emption. 
Referential  Trusts. 
Revocation. 
Rule  of  Construction. 
Wife. 
Will  and  Us  references, 

CONTINGENCY. 

See  Contingent  Legacy. 

CONTINGENT  LEGACY. 
Bequest  in  trust  for  the  wife  and 
children  of/.  H,  during  his  life, 
and  from  and  after  the  decease  of 
/.  //.,  in  trust  to  pay  it  to  his 
children  then  living,  reserving  one- 
fifth  for  his  wife*  for  her  life, 
which,  immediately  on  her  death, 
was  to  be  divided  amongst  J.  H.'t 
children  generally.  Held,  that 
the  reservation  of  the  one-fifth  for 
the  wife  and  children  was  con- 
tingent on  the  wife  surviving  J. 
H.,  and  she  having  predeceased 
him,  that  it  did  not  take  effect. 
Patch  v.  Parkes.  Page  415 

CONTINGENT  REMAINDERS. 

See  Copyholds,  2, 

Estate  fur  autre  vie. 

CONTRIBUTORY. 
1.  A  shareholder,  believing  the  com- 
pany insolvent,  may  get  rid  of  his 
liability  by  a  bond  Jide  sale  befbre 
the  winding  up.  But  where  after 
the  company  is  manifestly  and 
publicly  declared  to  be  insolvent, 
and  in  order  to  get  rid  of  his 
liability,  a  shareholder   transfers 
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his  shares  to  a  pauper,  the  trans* 
action  cannot  be  supported,  and 
he  will  be  held  to  be  a  con- 
tributory. Budd*s  Case.  Re  The 
Electric  Telegraph  Company  of 
Ireland.  Page  143 

2.  A  company  being  in  difficulties, 
A,  B,,  a  shareholder,  twelve 
months  before  it  was  ordered  to 
be  wound  up,  transferred  his 
shares  to  his  farm  bailiff,  and  the 
transfer  was  entered  in  the  com- 
pany's books.  The  Court,  con- 
sidering the  transfer  not  bond  fide: 
Held,  first,  tliat  A.  B.  was  a  con- 
tributory ;  and  I  secondly,  that  the 
transfer  in  the  company's  books, 
under  "  The  Companies  Clauses 
ha,  1845,"  did  not  prevent  his 
being  made  a  contributory.  Ibid. 
See  Winding-up,  4. 


CONVERSION. 
A  testator  gave  to  his  children,  in 
succession,  the  option  of  pur- 
chasing his  real  estate,  and  in  the 
meanwhile  the  rents  were  to  be 
divided  equally  between  them. 
Before  an  option  had  been  exer* 
cised|  and  while  some  of  the 
children  were  still  infants,  a  cor- 
poration purchased  part  of  the 
property  for  public  improvements 
under  compulsory  parliamentary 
powers.  Held,  that  the  shares  of 
children  who  had  died  infants 
remained  real  estate,  until  the 
option  had  been  exercised,  and 
that  in  the  meanwhile,  the  income 
of  the  purchase-money  belonged 
to  tbeir  heir  at  law.     The  City  of 


'  London  Improvement  Act.  Ex  parte 
Hardy.  Page  206 

COPYHOLDS. 

1.  A  deed  to  bar  an  equitable  estate 
tail  of  copyholds  must  be  eutered 
on  the  court  rolls  of  the  manor 
within  six  months  after  the  exe- 
cution thereof,  or  otherwise  it  will 
have  no  operation  under  the  3  &  4 
Will.  4,  c.  74.  Honywood  v. 
Potter.     (No.  1.)  1 

2.  Quaii  contingent  remainders  of 
copyhold  hereditaments  held  pro- 
tected from  destruction  by  the 
estate  of  the  lord.  Pickersgill  v. 
Grey.  3bt 

CORPUS. 

See  Annuity. 

COSTS. 

1.  Where  a  bill  to  set  aside  a  pur- 
chase by  a  solicitor  from  his  client 
is  dismissed  on  the  ground  of 
lapse  of  time,  the  Court  gives  the 
solicitor  no  costs,  unless  he  proves 
the  fanrness  of  the  transaction. 
The  Marquis  of  Clanricarde  v. 
Henning.  175 

ft.  A  purchaser  under  the  Court, 
who  had  not  obtained  his  convey- 
ance, paid  his  money  into  Court 
subject  to  a  stop  order:  Held, 
that  he  was  entitled  to  his  costs 
of  appearance  on  further  con- 
sideration, he  having  been  served 
with  notice.  Noble  v.  Stow.  (No. 
2.)  272 

3.  An  executor,  C.  Z).,  died  indebted 
to  the  estate  of  his  testator  A.  B,^ 
and  a  suit  was  afterwards  insti- 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


671 


tuted  by  the  adioinistrator  de  banit 
non  of  A,  B,  against  the  represen- 
tatives of  C  D.  to  administer  his 
estate  and  to  ascertain  and  recover 
the  amount  due  to  the  estate  of 
ji,  B,  Held,  that  the  costs  must 
fall  on  the  estate  of  C.  Z).  H^tt 
V.  HjfotL  Page  630 

See  Creoitors'  Suit. 

Disclaimer. 

Maintbhancb. 

Mortgage,  5. 

Railway  Company,  2. 

Taxation. 

Trustee,  3. 

COVENANT. 

1 .  The  owner  in  fee  of  two  plots  of 
land  demised  the  first  for  an  hotel, 
and  covenanted  that  he  would  not 
let  any  house  or  land,  within  a 
certain  distance  of  it,  to  be  used 
as  an  hotel.  He  demised  the 
second  plot,  which  was  within  the 
distance,  to  another  person.  The 
Defendant  purchased  the  reversion 
of  the  second  plot  and  afterwards 
bought  up  the  lease  of  it,  but,  as 
the  Court  held,  with  notice  of  the 
restrictive  covenant  relating  to  the 
first  lot.  Held,  that  he  was  in 
equity  bound  by  that  covenant. 
Jay  v.  Richardson,  56S 

2,  Held,  on  the  construction  of  a 
covenant  on  the  part  of  a  lessor, 
not  to  "let"  any  house  or  any 
land  for  the  erection  of  any  house 
to  be  used  as  an  hote1|  that  the 
lessor,  and  those  who  claimed 
under  him,  could  not  allow  any  of 
his  land  to  be  used  for  that  pur- 
pose.   Ibid, 


3.  A  covenant  in  a  deed,  if  am- 
biguous, will  be  controlled  by  the 
recitals.  Selby  v.  Crystal  Palace 
District  Gas  Company.     Page  606 

CREDITORS*  SUIT. 
A  testator  gave  his  real  and  personal 
estate  to  trustees,  in  trust  to  con- 
vert his  personal  estate  (except 
his  leaseholds),  and  out  of  the 
produce  "to  appropriate  a  suf- 
ficient portion"  to  pay  an  annuity 
which  he  had  agreed  to  pay  on 
the  marriage  of  his  daughter.  He 
gave  his  trustees  a  discretionary 
power  to  sell  his  real  and  lease- 
hold estates,  and  they  were  to 
hold  the  produce  in  the  manner 
directed  concerning  the  money 
arising  from  his  residuary  personal 
estate.  The  debts  exhausted  the 
personal  estate,  but  the  realty  and 
leaseholds  were  sufficient  to  pay 
the  annuity.  A  bill  having  been 
filed,  before  the  annuity  was  in 
arrear^  to  have  a  fund  set  apart  to 
secure  it  :-»-Held,  that  the  trustees 
were  not  bound  to  sell,  and  the 
Court  only  made  a  declaration 
that  the  annuity  constituted  a 
charge  on  the  whole  estate,  and 
made  the  Plaintiffs  pay  the  coats 
up  to  the  hearing.  Burrell  v. 
Delevante.  550 

CROSS  BILL. 
When  a  purchaser  of  a  mere  equit- 
able interest  in  property  after  a 
conveyance  of  it  to  him  files  a  bill 
to  obtain  from  the  trustees  the 
legal  estate,  the  vendors  may, 
without  filing  a  cross  bill,  set  up 
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the    invalidity  of   the    purchase. 
Hannah  y.  Hodgwn.  Page  19 


DEATH. 
See  Prbsumptiom. 

DEBENTURES. 
See  Mortmain,  3. 

DEBT. 
Under  a  private  act,  the  debts  of  C 
were  to  be  paid  when  '*  proved  to 
the  satisfaction  of  the  Court." 
An  unprofessional  man  had  ob- 
tained a  judgment,  by  confession, 
against  C.  for  3,860/.  The  only 
consideration  shewn  for  it  was 
services  which  ought  properly  to 
have  been  performed  by  a  solicitor 
or  a  parliamentary  agent.  Held, 
that  they  must  be  held  to  have 
been  performed  gratuitously,  un- 
less a  distinct  agreement  were 
made  out.  No  agreement  having 
been  proved,  the  daim  on  the 
judgment  was  disallowed.  In  re 
Carew*s  Estate  Act.  Ex  parte 
Isaac.  274 

DEBTOR  AND  CREDITOR, 
See  Debt. 

DECREE. 
].  Time  for  the  performance  of  a 
decree  extended  pending  an  appeal 
to  the  House  of  Lords,  on  the 
Appellant  submitting  to  indemnify 
the  Respondent  against  any  loss. 
Taylor  v.  The  Midland  Railway 
Company.     (No.  2.)  jei9 


2.  A  testatrix  devised  an  estate  to 
De  P.,  charged  with  some  pe- 
cuniary legacies;  she  afterwards, 
by  deed,  conveyed  the  estate  to 
him  free  from  those  charges. 
Afler  her  death,  it  was  insisted 
that  the  deed  was  void,  being 
executed  for  an  immoral  con- 
sideration ;  but  that  it  nevertheless 
revoked  the  will.  De  P.  having, 
however,  submitted  to  give  effect 
to  the  dispositions  contained  in 
the  will  in  favor  of  the  legatees, 
the  Court  abstained  from  ex- 
pressing any  opinion  as  to  the 
validity  of  the  deed,  holding  that, 
even  if  invalid,  the  will  was  not 
revoked.  Ford  v.  DavisiSs  de 
Ponih.  Davisiii  de  Pontes  v. 
KendaU.  Page  572 

S.  By  a  foreclosure  decree  on  an 
equitable  mortgage,  the  mortgagor 
was  declared  a  trustee,  and  an 
order  was  made  vesting  the  estate 
in  the  mortgagee.  Lechmere  v. 
Clamp.     (No.  2.)  218 

DEED. 
A  lady,  being  entitled  to  an  interest 
in  certain  funds  under  a  wil],  by 
her  marriage  settlement  assigned 
all  the  share  to  which  she  was 
then  or  might  become  entitled  by 
accruer,  survivorship  "or  other- 
wise/' in  the  specified  funds. 
Held,  that  the  general  words  *'  or 
otherwise"  must  be  limited  to 
interests  taken  under  the  will,  and 
that  a  share  taken  by  her  under 
the  will  of  her  father,  who  had 
become  entitled  thereto  under  his 
son,  was  not  affected  by  the  settle- 
ment*   Parkinson  v.  Dashwood^  49 
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DEED— «ORriiitffc£. 

See  Copyholds. 

COYBNANT. 

Decree,  2. 
Gas  Company. 
Mortgage,  1. 
Parties  to  a  Deed. 
Rule  or  Construction. 
TuRPis  Contractus. 
Wife. 

DEFENDANT. 
iSre  Absconding  Defendant. 

DEFICIENCY. 

See  Abatement  (of  Legacies). 

DELAY. 
See  Ancient  Lights,  2. 

DEMURRER. 
See  Specific  Performance,  2. 

DEVISE. 
See  Estate  Tail,  1. 

DEVISEE. 
As  to  the  liability  of  a  residuary 
devisee  and  legatee  to  whom  all 
the  assets  have  been  handed  over 
T^ithout  having  provided  for  the 
primary  charges  thereon.  Hep- 
worth  V.  Hill.  Page  476 

DISCLAIMER. 
A  devisee,  being  made  a  Defendant, 
by  his  answer  said  that  he  had 
never  claimed  the  gifl,  and  always 
disclaimed  and  did  disclaim  it, 
and  he  offered  to  be  dismissed 
with  costs.  He  was  brought  to 
the  hearing.     Held,  that  he  was 


not  entitled  to  his  costs.     Furber 
V.  Furber,  Page  523 

DISCONTINUANCE. 

^.  was  tenant  by  the  curtesy,  witli 
remainder  to  his  eldest  son  B,  in 
tail,  with  remainder  to  C  B. 
sold  and  conveyed  the  property  to 
/f.,  and  levied  a  fine,  in  which  A, 
was  con  usee.  Held,  that  there 
was  no  discontinuance,  that  the 
remainder  was  not  barred,  and 
that  the  title  was  bad.  Andereon 
V.  Anderson,  209 

DISCOVERY. 
The  PlaintifT  complained  that  the 
Defendant  had  sold,  under  the 
Plaintiff's  name,  sewing  machines 
which  had  not  been  manufactured 
by  him,  and  he  sought  a  discover^ 
of  all  the  machines  sold  by  the 
Defendant,  the  price,  the  profit, 
the  names  of  the  purchasers  and 
other  particulars.  The  Defendant 
refused  to  answer,  saying  that  he 
would  thereby  disclose  the  names 
of  his  customers  and  the  secrets 
of  his  trade.  Held,  that  he  was 
bound  to  answer.  Home  v. 
M'Keman.  547 

DISSENTERS. 
See  Trustee,  4. 

DISSOLUTION. 
See  Partnership,  1,  2,  3. 

DIVIDEND. 
Under  an  act  of  1845,  the  dividends 
on  the  shares  in  a  water  company 
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were  limited  to  10/.  per  cent., 
after  payment  of  which  and  pro- 
viding for  a  contingent  fund,  the 
Court  of  Quarter  Sessions  had 
power  to  reduce  the  water  rates. 
By  a  second  act  in  1854^  the 
capital  was  extended  and  a  varia- 
tion made  in  the  shares  and  rate 
of  interest.  Held,  on  the  con- 
struction of  the  second  act,  that 
shareholders  under  the  first  act 
were  not  deprived  of  their  right 
to  payment,  out  of  any  surplus, 
of  their  arrears  of  dividends 
existing  at  the  passing  of  the 
second  act.  Coatay,  Nottingham 
Waterworks  Company,       Page  86 

DIVORCE. 

See  Wife. 


EAST  INDIA  COMPANY. 

1.  The  <*  Clive  fund"  held  not  to 
revert  to  the  founder,  on  the 
transfer,  in  1858,  of  the  govern- 
ment of  IniUa  and  its  military 
force  to  the  Crown.  Sir  John 
Benu  Walsh  v.  Her  Majesty's  Se- 
cretary of  State  in  Council  of  India 
and  the  Attorney-  General,         3 1 2 

2.  In  1770,  five  lacs  of  rupees  were 
handed  over  by  the  first  Lord 
Clive  to  the  East  India  Company, 
to  be  held  by  them  on  trust  for 
invalided  and  superannuated  sol- 
diers in  their  service.  And  the 
company  covenanted,  in  case  the 
company  '*  should  cease  to  employ 
a  military  force  in  their  actual  pay 
and  service  in  the  East  Indies^  and 
also  ships   for  carrying  on  their 


trade,''  then  the  company  would 
repay  the  money  to  Lord  Clive  and 
his  representatives.  In  1833  the 
company  ceased  to  trade,  and  in 
1858  they,  by  force  of  the  21 
&  22  rtct.  c  106,  ceased  to 
employ  their  military  force,  which 
was  transferred  to  the  Queen. 
Held,  that  this  statute  substituted 
the  Secretary  of  State  for  India 
for  the  East  India  Company,  that 
it  transferred  to  the  Queen  all 
trust  property  held  by  the  com- 
pany subject  to  the  trusts  affecting 
it,  and  released  the  company  from 
the  trust,  and  that  the  right  of 
the  representative  of  Lord  Clive 
to  receive  back  the  fund  had  not 
arisen.  Sir  John  Benn  Walsh  v. 
Her  Majesty's  Secretary  of  State 
in  Council  of  India  and  the  Attorney- 
General.  Page  312 

«  ELDEST  CHILD." 
Devise  and  bequest  to  A.,  and  after 
her  decease  leaving  any  child  or 
children  her  surviving  who  should 
attain  twenty-one,  to  pay  her 
share  **to  her  eldest  child,  his 
executors,  administrators  and 
assigns,"  with  a  gift  over  in  default 
of  such  child.  Held,  that  A,'s 
eldest  child,  who  died  in  A,*s  life, 
did  not  take,  but  that  the  second 
child  who  survived  her  mother 
was    entitled.     Stevens    v.    Pyle. 

284 

ELECTION. 
1.  A  testator  had  freeholds  in  fee 
and  was  tenant  in  tail  of  copy- 
holds.     They   were    intermixed. 
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part  of  the  copyholds  were  in  his 
own  occupation  and  part,  with 
parts  of  the  freeholds,  in  the 
occupation  of  tenants  upon  leases 
at  one  rent.  By  his  will,  he 
devised  '*all  his  real  estates*'  to 
the  Defendants,  aiid  gave  all  the 
lands  occupied  by  him  to  his  wife 
for  life  and  confirmed  the  tenants 
in  their  occupations  for  twenty- 
one  years.  He  likewise  gave 
benefits  to  the  heir  in  tail  of  the 
copyholds.  Held,  that  such  heir 
must  be  put  to  his  election  between 
the  copyholds  and  the  benefits 
provided  for  him  by  the  will. 
Honywood  v.  Forster.  (No.  2.)  p.  1 4 
2.  A  testator  made  a  provision  for 
his  widow,  expressly  in  lieu  and 
satisfaction  of  any  estate  or  in- 
terest to  which  she  might  be  en- 
tilled,  as  his  widow,  out  of  his 
real  and  personal  estate.  The 
widow  enjoyed  this  provision,  but, 
as  the  certificate  found,  "  in  ig- 
norance of  her  right  to  dower." 
Held,  sixteen  years  after  the  tes- 
tator's death,  that  she  was  still 
entitled  to  elect,  Sopwilh  v. 
Maugham.  235 

ENDOWMENT. 
1.  A,B,  gave  1,000/.,  which  he  vested 
in  trustees,  for  the  endowment  of 
a  new  district  church.  After  it 
had  been  consecrated,  A.  B.  and 
the  trustees,  by  deed,  declared 
that  the  funds  were  held  on  trust 
to  pay  the  income  to  the  incum- 
bent, so  long  as  he  ''conducted 
the  services  according  to  the  rites 
and  ceremonies  of  the  Church  of 


Enghndt  in  strict  and  literal  ac- 
cordance with  the  order  of  the 
Book  of  Common  Prayer,"  and 
they  also  provided  that  disputes 
were  to  be  referred  to  the  Bishop. 
Held,  that  daily  service  was  not 
required,  and  that  disputes  as  to 
the  conduct  of  die  services  ought 
to  be  referred  to  the  Ordinary. 
In  re  Hartshill  Endowmeni,  p.  130 
2.  Whether,  under  the  above  cir- 
cumstances, A,  B,  had  any  power, 
after  the  consecration  of  the 
church,  to  regulate  the  trusts  of 
the  endowment  fund,  quaere  ?  Jbid, 

EQUITABLE  MORTGAGE. 

See  Mortmain,  2. 

EQUITY  OF  REDEMPTION. 
See  MoRTGAOEi  3,  4. 

ESTATE  PUR  AUTRE  FIE. 
Estates  pur  autre  vie  were  devised  to 
A,  for  life,  with  an  ultimate  limi- 
tation to  A.f  subject  to  some 
intervening  contingent  limitations 
to  other  persons.  Held,  that  A, 
could  not  destroy  the  intermediate 
contingent  interests.  Pickersgill 
v.  Grey.  352 

ESTATE  TAIL. 
1.  Devise  to  A.  for  life,  and  from  and 
after  her  decease  unto  the  heirs  of 
her  body,  they  to  take  the  freehold 
and  inheritance  thereof  as  tenants 
in  common,  and  in  default  of  such 
heirs, of  the  body  of  A,  unto  the 
testatrix's  own  right  heirs.  Held, 
that  A.  took  an  estate  tail.  Ander- 
son v.  Anderean.  209 
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2.  The  purchase- money  for  lands 
taken  by  a  railway  company  was 
paid  into  Court.  After  the  land 
had  been  conveyed  to  the  com- 
pany, an  order  was  made  for  pay- 
ment of  the  purchase-money  to 
the  tenant  in  tail,  without  his  ex- 
ecuting a  disentailing  deed.  In 
re  the  South  Eastern  Railway 
Company,  Page  215 

See  Copyholds. 
Discontinuance. 

ESTOPPEL. 

See  Principal  and  Agent. 

EVIDENCE. 

See  Extrinsic  Evidence. 

EXECUTOR. 
See  Costs,  3. 

Maintenance. 
Set  off,  1. 

EXONERATION. 
See  Locke  King's  Act. 

Real  and  Personal  Estate. 

EXTRINSIC  EVIDENCE. 
On  a  question  of  construction  of  a 
written  instrument,  no  evidence  of 
the  intention  of  the  parties  is  ad- 
missible^ though  extrinsic  evidence 
may  be  adduced  to  shew  the  posi- 
tion of  the  parties,  the  state  of  the 
funds  and  the  rights  and  interests 
of  the  parties  in  them.  But  in  a 
suit  to  reform  a  written  inltrument, 
evidence  of  intention  is  admissible. 
Therefore,  in  a  suit  raising  both 
questions,  the  Court,  though  it  re- 
ceived the  evidence  on  the  one 


point,  rejected  the  same  evidence 
when  considering  the  other.  The 
Earl  of  Bradford  r.  The  Earl  of 
Romney.  Page  451 


FEME  COVERT. 
See  Attachment. 

FINES  AND  RECOVERIES. 

See  Copyholds. 

Discontinuance, 

FORECLOSURE. 
See  Mortgage. 

FORFEITURE. 

1.  Under  a  limitation  until  bank- 
ruptcy, with  a  gift  over  in  that 
event:  Held,  that  a  share  which 
accrued  after  bankruptcy  and  cer- 
tificate, by  the  death  of  one  of  a 
class  without  issue,  went  over  upon 
the  bankruptcy  with  the  original 
share.      Dorsett  v.  Dorsett       256 

2.  A  testator  gave  a  share  of  his 
estate  to  his  nephew,  but  declared 
that  if  he  should  "  make  any  claim 
or  demand  against  his  estate,''  it 
should  lapse,  and  there  was  a  gift 
over.  Two  years  before  the  tes- 
tator's death  a  dispute  had  arisen 
between  him  and  his  nephew  as  to 
some  cottages.  The  testator  dis- 
trained on  the  tenants  and  they 
replevied,  and  after  the  testator's 
death  the  nephew  distrained,  and 
it  was  determined  in  a  consolidated 
action  that  the  cottages  belonged 
to  the  testator.  Held,  that  there 
was  no  forfeiture^  the  proceedings 
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of  the  nephew  being  defensive,  and 
the  proviso  pointing  to  acts  sub- 
sequent to  the  testator's  death. 
M'arbrick  v.  Farley.     (No.  2.) 

Page  347 

FORGERY. 
See  Tru8teE|  1. 

FRAUD. 
See  CoMPROMiSB. 
Mortgage,  ft. 


GAS  COMPANY. 
A.  and  B.,  the  owners  of  an  estate, 
laid  it  out  for  building  purposes, 
and  devoted  a  portion  of  it  to 
roads ;  on  a  partition  of  the  estate, 
the  soil  of  the  roads  was  vested  in 
A.,  who  covenanted  that  the  own- 
ers and  occupiers  of  all  the  land 
should  have  the  full  use  and  enjoy- 
ment of  the  roads  ''as  if  the  same 
were  public  roads."  Held,  that 
though  the  roads  were  not  actually 
dedicated  to  the  public,  yet  that  a 
district  gas  company,  upon  the 
requisition  of  the  owners  and 
occupiers,  had  a  right,  under 
'*The  Gasworks  Clauses  Act, 
1847,"  to  break  the  soil  of  the 
roads  to  lay  down  their  mains 
without  the  assent  of  A,  and  his 
representatives.  Sellfy  v.  The 
Crystal  Palace  Dutrkt  Gas  Com- 
pany. 606 

GENERAL  ORDERS  (6th  Cons. 

OaD.ftliJLE  6). 

See  Selection  of  Court. 


GIFT  OVER. 
See  Forfeiture. 


HINDOO  LAW. 
iS'eff  Reference  to  Foreign  Court. 

HOTEL. 
See  Covenant,  1,  S. 

HOUSE. 
The  Plaintiffs  had  erected  and 
covered  in  three  new  houses  ;  but 
while  they  were  in  an  unfinished 
state,  a  railway  company  required 
a  portion  of  the  land  intended  to 
be  attached  to  them  as  gardens. 
Held,  under  the  92nd  section  of 
the  Lands  Clauses  Act  (8  &  9  Vict. 
c.  18),  that  the  company  was 
bound  to  purchase  the  whole  of 
the  property ;  although  the  houses 
had  never  been  completed,  and 
had  fallen  into  a  state  of  great 
dilapidation.  Alexander  v.  TIte 
Crystal  Palace  Railway  Company. 
Page  556 

HUSBAND  AND  WIFE. 
See  Attachment. 
Wife. 
Will,  1. 


IMPROVEMENTS. 
See  Tenant  for  Life  and  Re- 
mainderman. 

INCOME  AND  CORPUS. 
See  Annuity. 
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INFORMATION  AND  BILL. 
See  Injunctjok. 

INJUNCTION. 
A  telegraph  company,  without  any 
parliamentary  powers,  laid  down 
their  wires  in  tubes  under  a  public 
highway.  An  information  and  bill 
was  filed  complaining  of  those  acts 
as  a  nuisance  to  the  public  and  as 
an  invasion  of  the  rights  of  the 
owner  of  the  adjacent  land  in  the 
soil  of  the  road.  The  Court  re- 
fused to  grant  an  injunction  until 
the  legal  right  had  been  esta- 
blished. The  Attorney-General  v. 
The  United  Kingdom  Electric 
Telegraph  Company,  Limited, 

Page  287 
See  Ancient  Lights. 

Covenant,  2. 

Slipway. 

INTEREST. 

1.  Charity  legacies  were  given  for 
the  erection  of  a  church,  parson- 
age and  schools,  which  were  to  be 
paid  as  soon  as  they  might  be 
required  for  those  purposes,  with- 
out interest  in  the  meantime. 
Great  delay  had  occurred  in  car- 
rying this  into  effect  in  conse- 
quence of  adverse  litigation  in  re- 
spect to  their  validity.  Held,  that 
the  charities  were  entitled  to  in- 
terest from  the  end  of  a  year  from 
the  testator*s  death.  Fisher  v. 
Brierley.     (No.  3.)  268 

2.  A  sum  of  5,000/.  was  bequeathed 
for  the  stipend  of  a  minister  of  a 
church  directed  to  be  built;  as 
soon  as  a  church  had  been  erected. 


but  without  interest  in  the  mean- 
time. The  building  of  the  church 
was  delayed  by  litigation:  from 
what  time  interest  became  pay- 
able, quceref  Fisher  v.  Brierley. 
(No.  3.)  Page  268 

See  Mortgage. 
Mortmain,  1. 
STATUTE  OF  Limitations,  1,  2. 

IRREGULARITY. 

See  Revivor,  2. 


JURISDICTION. 
See  Endowment,  1 , 2. 


LAPSE  OF  TIME. 

1.  Where  a  trust  is  created  by  the  act 
of  parties,  no  time  is  a  bar  to 
relief,  but  where  there  is  no  trust, 
except  such  as  is  created  by  the 
decree  of  the  Court  on  setting 
aside  the  transaction,  time  runs 
from  the  discovery  of  circum- 
stances which  constitute  the  right 
to  relief.  The  Marquis  of  Clanri- 
carde  and  Others  v.  Henning.      1 75 

2.  In  1807,  a  solicitor  agreed  to 
purchase  an  estate  from  his  client, 
but  the  conveyance  was  not  exe- 
cuted until  1823.  The  client 
changed  his  solicitor  in  1826,  and 
died  in  1829,  fully  aware  of  his 
rights.  A  bill  filed  in  18^9  by 
persons  claiming  through  the 
client,  to  set  aside  the  trans- 
action, was  dismissed  on  the 
ground  of  the  great  lapse  of  time. 
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the  Court  holding  that  the  Plain- 
tiffs had  no  better  title  to  relief 
than  the  client  would  have  had  if 
] i  V  ing.  The  Marquis  of  Clanricarde 
and  Others  v.  Henning,  Page  175 
See  Costs,  1. 

Statute  of  LmiTAixoNa. 

LEASE. 
See  CoYSNANT,  ly  2. 
Mistake,  3. 

Sp£CIFIC  PfiKFORMANCEj  3, 

LEGACY. 

See  Will  and  its  references, 

LEGACY  DUTY. 

1.  Bequest  of  legacy  **free  from 
any  charge  or  liability  in  respect 
thereof."  Held,  that  it  was  given 
free  from  the  legacy  duty.  fVar- 
brick  V.  Farley.     (No.  1.)        241 

2,  A  testator  gave  his  residue,  in 
trust  to  convert  and  divide  into 
two  equal  parts,  and  he  bequeathed 
one  equal  part  to  A,f  free  from 
any  duty  in  respect  thereof,  and 
the  other  equal  part  to  be  given 
to  his  nephews  [but  without  the  ad- 
dition of  the  latter  words].  Held, 
that  the  legacy  duty  on  the  first 
moiety  was  payable  out  of  any 
lapsed  residue,  and  if  none,  out  of 
the  second  moiety.    Ihid. 

8.  A  testatrix  bequeathed  a  legacy 
of  6,000/,  She  afterwards,  in  a 
separate  sentence,  said,  "  I  also 
give  and  bequeath  the  several 
legacies  hereinafter  mentioned," 
[specifying  them],  "  all  which  le- 
gacies I  direct  to  be  free  from 
legacy  duty."  She  then  proceeded. 


"  I  also  give  E.  R.  200/.,  T.  C. 
4,500/.,"  &c.  &c.,  "  all  which  said 

*  legacies  I  direct  shall  be  paid  free 
of  legacy  duty."  Held,  that  the 
6,000/.  was  not  included  in  the 
legacies  given  free  of  duty.  Fisher 
V.  Brierley.     (No.  1.)      Page  265 

4.  By  a  will  some  legacies  were  given 
free  of  duty,  and  their  amounts       < 
were  varied  by  a  codicil.     Held, 
that  they  were  still  exempt  from 
duty.   Ftsherv.  Brier  ley.    (No.  2.) 

267 

LEGAL  RIGHT. 
See  Ikjunctiok. 

LEGATEE. 
As  to  the  liability  of  a  residuary  de- 
visee and  legatee,  to  whom  all  the 
assets  have  been  handed  over 
without  having  provided  for  the 
primary  charges  thereon*  Hep- 
worth  v.  Hill.  476 
See  Eldest  Child. 

LEGATEE'S  SUIT. 

See  Creditors*  Suit. 

LIEN  (VENDOR'S). 
See  Vendor  and  Purchaser. 

LIGHTS. 

See  Ancient  Lights. 

LIMITATIONS. 

See  Statute  of  Limitations. 

LIS  PENDENS. 

See  Power,  3. 

LOCKE  KING'S  ACT. 
1.    Distinction    in    regard     to    the 
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operation  of  Locke  King's  Act  (17 
&  18  Vict.  c.  113)  between  direct- 
ing the  payment  of  a  mortgage  on 
a  devised  estate  from  a  particular 
source,  and  from  signifying  an  in- 
tention that  it  should  be  paid  out 
of  the  personal  estate.  Allen  v. 
Allen.  Page  395 

2,  A  testatrix  had  an  estate  (A,) 
which  she  had  mortgaged,  and  an  es- 
tate (^.)  which  had  been  mortgaged 
by  a  former  owner.  She  devised 
A,  for  sale  and  payment  of  some 
legacies,  and  she  devised  the  re- 
sidue of  her  real  and  personal 
estate^  including  B,,  to  the  Defend- 
antSy  directing  that  "mortgages, 
debts  or  other  incumbrances  "  on 
her  residuary  real  or  .  personal 
estate  should  be  exclusively  borne 
by  the  premises  charged  therewith, 
and  that  "  all  her  debts  and  funeral 
and  testamentary  expenses  should 
be  paid  out  of  her  said  residuary 
real  and  personal  estate.  Held,  that 
the  mortgage  on  A,  was  primarily 
payable  out  of  the  residuary  real 
and  personal  estate.     Ibid* 

S.  The  17  &  18  Vict.  c.  113  (^Locke 
King's  Act)  only  applies  where 
there  is  a  defined  and  specified 
charge  on  a  specified  estate  ;  and 
a  general  charge  on  real  estate  by 
a  testator  in  aid  of  his  personal 
estate  does  not  come  within  the 
definition  of  a  "  mortgage"  on  the 
real  estate  in  the  hands  of  the 
devisee,  unless  and  until  the 
amount  has  been  accurately  de- 
fined and  the  devisee  has  expressly 
taken  the  estate  subject  to  such 


ascertained  charge.     Hepworlh  ▼• 
HiU.  Page  476 

See  Real  and  Personal  Estate. 


MAINTENANCE. 
A  testator  authorized  bis  executor 
to  advance  any  part,  "  not  ex- 
ceeding one-half  of  the  presump- 
tive share'*  of  his  children,  towards 
their  maintenance  and  advance- 
ment. The  estate  being  very 
small,  the  executor  advanced 
more  than  the  whole.  The  estate 
being  insufficient  to  repay  the 
amount  to  the  executor,  the  Court, 
in  a  suit  by  a  child  for  adminis- 
tration, gave  priority  to  the  costs 
of  suit,  but  gave  the  surplus  to  the 
executor  in  part  payment  of  his 
advances.  Robimon  v.  KiUey^  520 
See  Champerty. 

MARRIAGE. 
See  Wife. 
Will,  1. 

MASSES  FOR  REPOSE  OF 
SOULS. 

See  Superstitious  Uses. 

MISTAKE. 
1.  The  Defendant,  by  letter,  oflTered 
to  sell  some  property  to  the  Plain- 
tiff for  1,250/. ;  the  Plaintiff,  by 
letter,  accepted  the  offer.  The 
Defendant  had,  by  mistake,  in- 
serted 1,250/.  instead  of  2,250/. 
in  his  letter,  and  he  immediately 
gave  notice  of  the  error.  The 
Court  refused  to  enforce  the  con- 
tract.    Webster  v.  Cecil.  62 
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2.  The  PlaiDtiff  purchased  a  small 
freehold  property  by  auction.  The 
Court  refused  specific  perform- 
aoce,  DO  the  ground  of  a  mistake 
and  a  misunderstanding  between 
the  vendor  and  the  auctioneer  as 
to  the  reserved  price.  Day  v. 
WeUt.  Page  ^20 

S.  The  Defendant  signed  an  agree- 
ment to  take  from  the  Plaintiff  a 
lease  of  A  house  at  the  rent  of 
230/.,  and  on  the  terms  of  a  lease 
on  which  the  agreement  was 
written,  which  erroneously  stated 
the  rental  to  be  ISO/.  A  lease 
was  aflerwards  executed,  in  which 
the  rent  was  erroneously  stated  to 
be  ISO/.  The  error,  on  the  part 
of  the  lessor,  was  proved,  and  the 
Court  considered  that  the  lessee 
roust  have  perceived  the  dis- 
crepancy between  the  amount  of 
rent  previously  stated  by  the 
Plaintiff  and  specified  in  the 
agreement  and  that  reserved  by 
the  lease.  Held,  that  the  Plaintiff 
was  not  entitled  to  have  the  lease 
reformed,  but  that  the  proper 
relief  was  to  give  the  lessee  the 
option  of  taking  the  reformed 
lease  or  of  rejecting  it,  paying,  in 
the  latter  case,  a  rental  for  the 
past  occupation  and  a  mortgage 
on  the  lease  created  by  such 
lessee.  Garrard  v.  Frankel,  445 
See  Reforming  Settlbmbnt. 

MORTGAGE. 

1.  A    mortgage    deed     recited     an 

agreement   to   secure   the  money 

"  with  interest,**  but  the  proviso 

for  redemption  on  a  day  certain, 

VOL.  XXX. 


and  the  covenant  to  pay  and  the 
trusts  of  the  produce  of  a  sale, 
were  restricted  to  the  principal 
only.  Held,  that  interest  was 
payable.     Ashwell  v.  Staunton. 

Page  52 

2.  yf,  obtained  a  mortgage  of  real 
and  personal  estate  from  B.  with- 
out consideration.  It  was  after- 
wards deposited  with  C.  as  a 
security,  who  had  no  notice  of  the 
circumstances  under  which  it  had 
been  obtained.  Held,  that  C. 
would  stand  in  no  better  position 
than  A.t  and  the  deed  being  void 
as  against  A,,  was  equally  void  as 
against  C,     Parker  v.  Clarke,    54 

3.  A  mortgage  of  property  does  not 
alter  the  existing  limitations  affect- 
ing it;  except  for  the  purpose  of 
the  mortgage,  unless  an  express 
intention  be  shown  to  resettle  it. 
Lord  Hastings  v.  AstUy.  260 

4.  cA  testator  devised  his  own  estates 
in  trust  to  pay  the  mortgages  on 
bis  estate  **  as  well  settled  and  un- 
settled/' Part  of  the  settled  estates 
consisted  of  leaseholds,  in  which 
the  testator  had  a  life  interest  only, 
but  after  the  date  of  his  will  the 
fee  of  it  was  conveyed  to  him,  he 
having  purchased  the  reversion. 
Immediately  after  which,  he  and 
his  eldest  son  mortgaged  it  for  the 
purchase- moneys  and  the  equity 
of  redemption  was  limited  to  them 
jointly,  and  the  surplus  produce  of 
the  sale  was  reserved  to  them 
'*  according  to  their  respective 
righu  and  interests  therein.** 
Held,  that  this  mortgage  was 
payable  out  of  the  testator's  own 

3  A  ' 
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estate  under  the  trusts  of  tlie  will. 
Lord  Hastings  ▼.  Astley.  Page  260 
5.  A  bill  was  filed  by  an  adminis- 
trator against  the  solicitor  of  the 
intestate,  who  claimed  a  mortgage 
on  his  estate,  and  against  others, 
for  administration  and  to  ascer- 
tain the  mortgage.  The  solicitor 
claimed  1,492/.,  but  his  mortgage 
debt  was  ascertained  to  be  9iU. 
only.  The  assets  consisted  nearly 
wholly  of  the  produce  of  the 
mortgaged  estate.  Held,  that  the 
costs  of  the  suit  were  first  pay- 
able out  of  that  fund.  White  v. 
OudgeoH.  5^5 

See  Decree,  3. 

Locke  King's  Act. 

Mortgagor  and  Mortoaobb. 

Mortmain. 

Priority. 

Railway  Cohpany,  2. 

Statute  of  Limitations,  1,2. 

Taxation,  8.  • 

MORTGAGOR  AND  MORT- 
GAGEE. 

1 .  A  mortgagee  of  leaseholds  may  take 
possession,  even  when  there  is  no 
arrear  of  interest  due,  under  cir- 
cumstances which  may  not  render 
him  h'able  to  account  with  annual 
rests,  as  when  he  enters  in  order 
to  prevent  a  forfeiture  for  non- 
payment of  ground  rent  or  for 
non-assurance,  &c.   Patch  v.  Wild. 

99 

2.  A.  B,  agreed  to  become  the  pur- 
chaser of  some  leasehold  property 
which  was  subject  to  mortgages. 
He  entered  into  possession,  and 
after  the  contract  had  been  put  an 


end  to,  he  obtained  a  transfer  of 
the  mortgages,  having  all  along 
continued  in  possession.  Held, 
that  although  the  circomstances 
would  have  justified  the  mort- 
gagees in  taking  possession,  still 
that  J.  B.  was  not  entitled  to 
stand  in  the  same  position,  and  he 
was  directed  to  account  as  mort- 
gagee in  possession  with  annual 
rests  from  the  date  of  the  transfer 
to  him  of  the  mortgages.  Patch 
▼.  WUde.  Page  99 

See  Costs,  5. 

MORTMAIN. 
.1.  Arrears  of  interest  on  a  mortgage 
of  real  estate  are  within  the  Statute 
of  Mortmain  and  cannot  be  be- 
queathed to  a  charity.  Alexander 
V.  BramA,    (No.  2.)  15S 

2.  Debts  due  on  bond,  accompanied 
with  a  deposit  of  title-deeds  of 
real  estate,  and  aa  agreement 
to  execute  a  legal  mortgage  when 
required,  are  within  the  Statute  of 
Mortmain*    IImL 

3.  Debentures  of  the  commissioners 
of  a  dock  made  under  an  Act  of 
Parliament,  and  in  the  form  of  an 
assignment  of  **  the  duties  arising 
by  virtue  of  the  act:"  Held, 
within  the  Mortmain  Act.  Ilnd. 
See  Charity,  1. 

MORTGAGEE   IN   POSSES- 
SION. 
See  Mortgagor  and  Mortgagee, 
1,2. 

MOTION  FOR  DECREE. 
See  Statute  or  Limitations,  9. 
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NEPHEWS. 
A  married  roan  bequeathed  his  re- 
sidue to  his  niece  and  all  his  other 
nephews  and  nieces  on  both  sides. 
Held,  that  the  nephews  and  nieces 
of  his  wife  participated  in  the 
bequest.   Frogley  ?.  Phiilips. 

Page  168 

NOTICE. 
Notice  of  a  deed,  held  to  be  notice 
not  only  of  its  contents,  but  of 
the  facts  the  knowledge  of  which 
the  insisting  on  its  production 
would  have  necessarily  led  to.  Peto 
Y.  Hammond.  495 

Set-opp, 

Vbndoh  and  Purchaser. 

•    NUISANCE. 
S^e  Injunction. 


ORDINARY. 
See  Enoowmsht*  1,  2. 

OFFICIAL  MANAGER. 
Sfe  Winding-up,  1. 


PARENT  AND  CHILD. 
1.  Real  estates,  devised  for  sale, 
were  vested  in  trust  for  parents 
for  life,  with  remainder  for  their 
children.  In  1839,  the  parents 
and  children  sold  and  conveyed 
their  interests  to  the  Plaintiff,  who 
remained  in  undisturbed  posses- 
sion until  the  death  of  the  tenants 


for  life  ( 1 856).  In  1 858,  the  pur- 
chaser filed  his  bill  against  the 
trustee  and  the  vendors  to  obtain 
the  legal  estate.  The  Court,  on 
the  ground  of  the  unfairness  of 
the  transaction  as  regarded  the 
children,  dismissed  the  bill,  but 
refused  to  grant  any  active  relief 
to  the  Defendants.  It  held  also, 
that  the  transaction  was  not  af- 
fected on  either  side  by  the  lapse 
of  time.     Hannah  v.  Hodgson, 

Page  19 
2.  If  an  estate  held  in  trust  for  a 
father  for  life,  with  remainder  tf 
his  son  in  fee,  were  sold  by  the 
father  and  son  immediately  on  the 
son's  coming  of  age,  the  whole 
purchase-money  being  paid  to  the 
father,  the  trustee  disapproving  of 
the  transaction,  and  if  the  pur« 
chaser  afterwards  came  to  tliia 
Court  to  obtain  the  legal  estate, 
the  purchaser  would  be  bound  to 
prove,  as  against  the  son,  the 
straightforwardness  of  the  traps- 
action.    Ibid, 


PARTIES. 

An  executor,  in  his  residuary  ac- 
count, stated  that  he  had  retained 
in  trust  the  amount  of  jf.  B.*s 
legacy.  He  afterwards  paid  over 
the  residue.  Heidi  ^^^^  ^^^  exe- 
cutor had  constituted  himself  a 
trustee  for  A.  B.,  and  that  the 
legal  personal  representatives  of 
the  testator  was  not  a  necessary 
party  to  a  suit  to  recover  the 
legacy  against  the  assets  of  the 
executor.     Tyson  v.  Jackson,   384 

8  a2 
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PARTIES  TO  A  DEED. 
By  a  deed  between  the  trustees  and 
H^.  H.  (the  residuary  legatee  and 
devisee),  a  particular  estate  was 
reserved  by  the  former  as  a  se- 
curity for  a  legacy  which  had  not 
been  provided  for  when  the  per- 
sonal estate  was  handed  over  to 
fV.  H.  Held,  that  the  operation 
and  effect  of  the  deed  was  confined 
to  the  parties  to  the  instrument. 
HepwoTth  V.  HiU.  Page  476 

PARTNERSHIP. 

1.  Partnership  dissolved,  on  the 
ground  that  the  ill-feeling  between 
the  partners  rendered  it  impossible 
that  the  business  could  be  success- 
fully or  beneficially  conducted. 
Watney  v.  WelU.  56 

2.  A  partnership  between  two  so- 
licitors for  their  joint  lives  may  be 
dissolved  instanler,  if  one  of  the 
parties  fraudulently  sells  out  trust 
funds  and  applies  the  produce  to 
his  own  use.     E$$eU  v.  Hayward. 

158 

3.  Several  persons,  having  obtained 
a  mining  lease  for  sixty  years,  en- 
tered into  partnership  in  "the 
business  of  iron  ore  workers" 
for  that  period.  The  business 
consisted  of  winning  and  selling 
Hematite  iron  in  an  unmanu- 
factured state.  One  of  them 
having  become  lunatic,  the  Court 
dissolved  the  partnership  and 
directed  the  whole  concern  to  be 
sold  by  an  indifferent  person,  with 
liberty  to  the  parties  to  bid. 
Rowlands  v.  Evans.  Williams  v. 
Rmvlrnds.  302 


4.  A,  and  B,  entered  into  partner- 
ship, and  during  the  partnership, 
were  entitled  to  the  capital  stock 
in  equal  moieties.  The  partner- 
ship deed  provided,  that  if  B,  died 
first,  his  estate  was  to  receive 
from  A.  his  one-half  share  in  the 
business,  but  it  made  no  cor- 
responding provision  for  the  event 
(which  happened)  of  A>*s  d3ring 
first.  Held,  nevertheless,  that  the 
representatives  of  A^  (who  died 
first)  were  entitled  to  half  the 
capital  stock.  Nelson  v.  Bealby. 
Page  472f 
See  Pre-emption,  2. 

Specific  Performance,  ft, 

PATENT. 
P.  agreed  to  purchase  from  K,  a 
patent  for  purifying  paraffine,  and 
to  work  it  during  fourteen  years, 
"  in  case  it  could  be  so  long 
worked  at  a  profit,"  and  to  pay  a 
royalty  of  one-third  of  the  differ- 
ence between  the  market  price  of 
crude  parafline  and  the  price  it 
sold  at.  It  turned  out  that 
although  it  could  be  worked  at  a 
profit,  yet  deducting  the  royalty 
reserved  there  would  be  a  Toss. 
Held,  that  the  agreement  was  at 
an  end.  Kernot  v.  Poller,  Poller 
V.  Kernot,  S4S 

PAYMENT  OUT  OF  COURT. 
See  Estate  Tail,  2. 

Reforming  Deed,  ft, 

PERPETUITY. 
1 .  When  there  is  a  gift  to  a  classt 
some  of  whom  are  within  the  rule 
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against  perpetuities,  and  some  not, 
but  the  class  itself,  and  the  shares 
of  each,  cannot  be  ascertained 
nvithin  the  legal  limits  as  to  time, 
the  whole  gift  is  void.  But  where 
the  individual  shares  of  the  mem- 
bers of  the  class  can  be  ascertained 
within  the  proper  periods,  the  gift 
18  valid  as  to  those  within  the  rule 
against  perpetuities,  though  invalid 
as  to  the  rest.  Wilkinson  v.  Duncan. 
Page  111 
2,  Property  was  bequeathed  by  an 
uncle  in  trust  for  his  nephew  A, 
for  life,  with  power  to  him  to  ap- 
point it  amongst  his  children.  A. 
directed  the  trustees  "to  pay 
2,000/.  to  each  of  his  daughters, 
as  and  when  they  should  respec- 
tively attain  twenty-four  years  of 
age,*'  and  to  pay  the  residue 
*^  between  his  sons  equally,  as  and 
when  they  should  respectively 
attain  twenty-four  years  of  age.*' 
Held,  that  the  bequests  were  valid 
as  to  such  of  A.*s  daughters  as 
were  three  years  of  age  at  his  death, 
but  void  for  remoteness  as  to  the 
rest.     Ibid, 

PETITION. 
See  Reformimo  Deed,  2. 

PIRACY. 
See  Discovert. 

PLEADING. 
See  Charge. 
Cross  Bill. 
Discovery. 
Parties. 
Revivor. 


POWER. 

1.  A  tenant  for  life,  acting  under  a 
power,  charged  the  estate  with  a 
sum  of  iyOOO/.i  and  he  appointed 
a  term  of  500  years  to  secure  it. 
He  reserved  a  power  to  revoke 
''  the  trusts,  powers  and  provisoes" 
concerning  the  4,000/.  Held,  that 
he  could  not  revoke  the  term,  but 
only  the  trusts  of  the  money,  and 
a  second  appointment  by  him  of  a 
term  was  held  inoperative.  Fyvyan 
V.  Vytyan.  Page  65 

2.  An  appointment  was  made  with 
a  power  of  revocation.  Held^  that 
a  subsequent  appointment  revoked 
the  former,  although  it  made  no 
reference  to  it.     Ibid, 

3.  Pending  a  suit,  and  although  no 
decree  has  been  made,  it  is  proper 
that  trustees  should  obtain  the 
sanction  of  the  Court  to  their  ex- 
ercise of  powers  of  sale  and  leas- 
ing. Turner  v.  Turner.  414 
See  Survivorship. 

Will,  1. 

POWER  OF  REVOCATION. 
See  Voluntary  Settlement,  1,  2. 

POWER  OF  SALE. 
A  testator  devised  freeholds  and 
copyholds  to  hi&  wife  for  life, 
with  remainder  to  trustees  in  fee, 
in  trust  to  sell  the  freeholds ''  as 
soon  as  conveniently  might  be,'* 
and  the  copyholds  *'  as  soon  as 
conveniently  might  be  after  his  de- 
cease." Held,  that  the  absolute 
interest  in  the  estate  might  be  sold 
by  the  trustees  in  the  life  of  the 
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widow^  with  her  consent.     Mills 
▼.  Dugmare,  P>ge  104 

See  Ressrvbd  Bidding. 

PRACTICE. 
;See  ABScoiimNO  Dsfbvdavt. 

Attacumbnt. 

/  Case  for  Opinioh  of  Court. 
'  Costs. 

Decreb. 

Disclaimer. 

Discovert. 

Production  of  Documents. 
:  Rbceivbr. 

Revivor,  1,  9. 
;  Securitt  for  Costs. 

Selection  of  Court. 
;  Specific  PerformancBi  1. 

PREDECESSOR. 
.  See  Succession  Duty. 

.  PRE-EMPTION. 
«  1..  A  testator  directed  his  trustees  to 
*    ,  &^^  '0  ^'  ^'  ^®  option  of  pur- 
^.  chasing  his  Lancashire  estates  at 
^   Hie  price  mentioned  in  his  con- 
veyance, but  the  offer  was  to  be 
^'considered    declined    unless    ac- 
cepted within  a  month  from  the 
offer  being  made.     Held,  that  no 
valid  offer  was   made   until    the 
price  had  been   stated   to   A.  B, 
Lord  Lil/ord  v.  Porvys Keck  (No,  1 ). 

295 
,.2.  By  partnership  articles  between 
jf.f  B.  and  C,  it  was  agreed,  that 
upon  the  sale  by  a  partner  of  his 
share  in  a  mining  concern,  his  co- 
partners should  have  a  right  of 
'^i^e-emption.  A,  gave  to  B. 
notice  of  his  intention  to  sell,  after 


which  B.  became  a  lonatie,  and  the 
option  not  having  been  eRerciied 
for  some  time,  J,  sold  to  C 
Held,  that  B.'«  right  of  pre-enp- 
tioB  wis  lost.  Romlands  v.  Evans. 
WiUiams  v.  Rowlands.    Page  902 

PRESUMPTION. 
/.  R.  7".,  a  young  saslor,  was  last 
seen  in  the  Summer  of  1840 
going  to  Portsmouth  to  embark. 
His  grandmother  died  in  Marehf 
1841.  It  was  presumed  that  he 
was  the  survivor.  Re  Tmdmirs 
Trust.  151 

See  Debt. 

PRIORITY. 
J,  granted  B.  a  leasey  in  which,  by 
error,  the  rental  was  stated  to  be 
1301.  instead  of  230L  B.  mort- 
gaged it  po,  C.  without  notice  of  the 
mistake,  fiid  D.  afWrwards  paid 
ofTC,  but  tbe  lease  was  re-asstgned 
to  B.  and  not  to  Z>.  Held,  that 
Z).'<  clainx  ia  respect  of  the  mort- 
gage and  sums  advanced  by  him 
without  notice  hi|d  priority  over 
id.*s  equity  to  reform  the  lease. 
Garrard  v.  FrankeL  445 

See  Real  and  Personal  Estate. 
Set-off. 

PRINQPAL  AND  AGENT. 
An  agent,  who  managed  the  money 
matters  and  investments  of  his 
principal,  rendered  accounts  charge 
ing  interest  on  the  mortgages  as 
received,  and  representing  that 
there  were  no  arrears.  He^also 
paid  over  the  balances  appearing 
due    on    such    accounts.     Held, 
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that  the  agent  could  not,  on  the 
death  of  the  principal,  charge  his 
estate  with  the  interest,  on  the 
plea  that  it  had  not  been  actually 
received  from  the  mortgagors,  but 
had. been  advanced  by  the  agent 
to  the  principal  for  his  accororoo- 
datioa.  He  was,  however,  allowed 
to  use  the  name  of  the  represen- 
tatives of  the  principal  to  recover 
what  mighf  be  due  from  the  mort- 
gagors CO  giving  an  indemnity. 
OfMiM  V.  Kirb]f^  Page  SI 

PRODUCTION  OF  DOCU- 
MENTS. 

1.  In  Chambers*  after  decree,  a  De- 
fendant may  be  ordered  to  pro- 
duce documents  on  the  application 
of  a  oo^Defendant.  Hart  v.  Afon- 
tefiare.  2S0 

2.  Title  deeds  were  in  the  custody 
of  the  solicitor  of  two  tenants  in 
common,  A.  and  B.:  Held,  that 

A,  could  not  be  ordered  to  pro- 
duce the  deeds  in  a  suit  to  which 

B,  was  not  a  party.  Edmonds  v. 
Lord  Foley.  28^ 

PROFIT. 
Ste  Patbnt. 

PROVISO. 
Site  FoaFEiTUEjE,  2. 

PUBLIC  COMPANY. 
A  company  incorporated  for  the 
purpose  of  making  a  railroad  can- 
not, with  the  dissent  of  one  of  the 
shareholders,  carry  on  a  trade 
distinct  from  the  purposes  for 
which  it  was  incorporated.  Forrest 


V.  The  Manchester^  Sheffield  and 
Lincolnshire     liailway    Company, 
Page  40 
See  Contributory,  1 ,  2. 

DlVIO£ND. 

House. 

Railway  Company. 

Winding-up. 

PUBLIC  ROAD. 
See  Gas  Company. 

PURCHASE  BY  TRUSTEE. 
A  fund  was  settled  on  husband  and 
wife  successively  for  life,  with  re- 
mainder to  the  husband  absolutely. 
The  husband  became  bankrupt, 
and  the  trustee  purchased  the 
husband's  interest  in  the  funds 
from  the  assignees*  under  an 
agreement  between  the  trustee 
and  the  husband  to  divide  the 
profit.  Tbe  purchase  money  was 
paid  out  of  part  of  the  trust  funds. 
Held,,  on  the  death  of  the  wife, 
that  the  trustee  could  claim  no 
beneficial  interest  in  the  purchase, 
and  that  the  fund  belonged  ex- 
clusively to  the  represq^tRtives  of 
the  husband.     Vaugktqik  v,  Nohle* 

84 

PURCHASER  FOR  VALUE. 
See  MoRTOAOS,  2. 


RAILWAY  COMPANY. 
1.  A  railway  company  had  authority 
to  keep  steam  vessels  for  the  pur- 
poses of  a  ferry.    Held,  that  such 
vessels,   when  otherwise  un-em- 
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ployed,  might  be  used  by  the 
company  for  excursion  trips  to  the 
sea.  Forrestf  on  behalf,  SfC,  v.  The 
Manchester,  Sheffield  and  Lincoln- 
shire Railway  Company,  Page  40 
2.  A  railway  company  took  lands 
which  were  vested  in  one  for  life, 
with  remainder  over,  and  were 
subject  to  a  mortgage  in  fee  and* 
to  mortgages  of  the  life  estate. 
Held,  that  the  company  must  pay 
the  costs  of  the  mortgagees  of  a 
petition  for  the  investment  of  the 
fund  and  the  application  of  the 
income.     Re  Brooke,  233 

See  Estate  Tail,  2. 

House. 

Public  Company. 

REAL  AND  PERSONAL 
ESTATE. 
A  testator  bequeathed  a  legacy  of 
4,000/.,  payable  by  his  trustees 
out  of  his  personal  estate,  and,  if 
that  should  be  deficient,  out  of  his 
real  estate.  The  trustees,  having 
provided  for  all  claims  except  this 
legacy,  put  W.  H,  (who  was  en- 
titled to  the  residue)  into  posses- 
sion of  the  real  and  personal 
estate.  He  died  many  years 
after,'  having  continued  to  pay 
interest  on  the  legacy,  and  ques- 
tions then  arose,  between  persons 
claiming  under  him,  as  to  the  fund 
out  of  which  the  legacy  ought  to 
be  paid.  Held,  on  the  assumption 
that  the  first  testator  left  sufficient 
personal  estate,  that  his  personal 
estate  remaining  in  specie  was  first 
liable,  and  that  the  deficiency  must 
be  provided  out  of  W.  H.'s  assets. 


Secondly,  on  the  assumption  that 
the  first  testator's  personal  estate 
was  deficient,  then  that  his  per- 
sonal estate  in  specie  was  first 
applicable,  and  that  his  real  estates 
not  alienated  for  value  were  liable 
rateably  for  the  deficiency.  Hep- 
worth  V.  Hill.  Page  476 

See  Attestation. 
Conversion. 

RECEIVER. 

The  Court  refused,  on  the  applica- 
tion of  one  of  several  equitable 
tenants  in  common,  to  appoint  a 
receiver  over  the  whole  estate, 
against  an  equitable  tenant  in 
common  in  possession,  there  being 
no  exclusion,  but  limited  the  ap- 
pointment of  receiver  to  the  share 
of  the  Plaintiffs  only.  Sandford 
V.  Ballard.  109 

RECITAL. 
See  Covenant,  8. 

RECOUPING. 
Where  trustees  are  made  liable  for  a 
breach  of  trust,  the  tenant  for  life 
having  received  the  benefit,  they 
are  entitled  to  be  recouped  out  of 
the  interest  of  the  tenant  for  life, 
although  they  have  since  ceased  ^ 
to  be  trustees.     Barrait  v.  WyatU 

442 

RECTIFYING  DEED. 
See  Mistake,  3. 

Reforming  Deed. 

REDEMPTION. 
See  Mortgage. 
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REFERENCE  TO  FOREIGN 
COURT. 
Form  of  reference  to  the  Supreme 
Court  at  Calcutta  of  questions  of 
Hindoo  law  under  the  22  &  2S 
Vict.  c.  63.  Login  v.  The  Princess 
Victoria  Gouramma  of  Coorg, 

Page  632 

REFERENTIAL  TRUSTS. 
Bequest  of  "  everything  to  my  trus- 
tees under  my  marriage  settlement, 
adding  the  name  of  J.  P,  to  the 
same,  for  the  benefit  of  my  wife 
and  children."  Held,  that  the 
testator's  estate  was  held  subject 
to  the  trusts  of  his  marriage  set- 
tlement.    Pydus  V.  Coitell.       106 


REFORMING  DEED. 

.  The  Court  will  only  rectify  a  deed 
when  the  mistake  is  shewn  to  be 
an  error  common  to  both  parties, 
and  it  is  essential  that  the  extent 
of  the  rectification  should  be 
clearly  ascertained  and  defined  by 
evidence  cotemporaneous  with  or 
anterior  to  the  deed.  Earl  of 
Bradford  v.  Earl  Romney.         431 

:.  A  fund  in  Court,  which  has,  con- 
trary to  the  intention  of  the  parties, 
clearly  proved,  been  included  in  a 
settlement,  will  only  be  paid  out 
to  the  parties  entitled  under  that 
settlement  until  it  has^  been  re- 
formed ;  and  this  Court  has  no 
jurisdiction,  upon  petition,  to  re- 
form an  instrument.    In  re  Malet, 

407 
See  Mistake,  3. 


REMOTENESS. 
See  Perpetuity,  1,  2. 

RESERVED  BIDDING. 

Trustees   for   sale   are  justified    in 

fixing  a  reserved   bidding   on  a 

sale  by  auction.     Re  Peyton's  Set^ 

tlemetit.  Page  252 

RESIDUE. 
See  Revocation,  1. 

RETAINER. 
See  Set-off. 

REVERSIONARY  INTEREST. 

The  purchase  of  a  reversionary  in- 
terest supported,  though  the  con- 
sideration given  was  less  than  the 
average  of  the  estimated  valuations 
of  the  witnesses,  on  the  ground 
that  the  interest  was  subject  to  a 
chancery  suit,  which  materially 
affected  its  value.    Perfect  v.  Lane* 

197 
See  Statute  of  Limitations. 

REVIVOR. 

1.  After  a  decree  in  a  suit  instituted 
by  one  of  several  tenants  for  life 
against  the  trustees,  the  sole  Plain- 
tiff died :  Held,  by  the  Master  of 
the  Rolls,  that  the  suit  could  not 
be  revived  by  an  order  of  course 
by  another  tenant  for  life,  but  it 
afterwards  appearing  that  the  ap- 
plicant had  been  served  with  the 
decree  and  obtained  liberty  to  in- 
tervene, the  Lords  Justices  made 
the  order.     Dobson  v.  Faithwaite. 

228 

2.  A  Plaintiff  obtained  an  order  of 
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course  to  refire  a  toity  upon  » 
petition,  sUting  an  order  as  having 
been  made  in  the  suit,  but  which 
in  fact  had  only  been  made  in 
another  suit;  it  was  disdiarged 
with  coeta  for  the  irregularity. 
BrignaU  ▼.  WhUehead.     Page  229 

5.  After  decree,  a  Defendant  cannot 
revive,  unless  with  the  consent  of 
Plaintiff  or  on  notice  to  him,  and 
his  neglect  to  do  so«  NMe  v.  Sttm. 
(No.  2.)  512 

4.  After  decree,  the  Plaintiff's  in- 
terest was,  under  the  decree,  trans- 
ferred to  trustees.  Held,  that  an 
order  of  revivor  and  sopplement 
obtained  by  a  Defendant,  with  the 
consent  of  the  Plaintifl^  was  not 
irregular*    UmL 

REVOCATION, 

1.  A  testator  bequeathed  his  residue 
in  trust  for  bis  sisters  and  their 
issue,  and  he  afterwards,  by  the 
same  instrument,  appointed  his 
wife  '*  his  residuary  legatee." 
Held,  that  the  latter  clause  did 
not  revoke  the  former.  Datu  v. 
Btnnei.  226 

2.  A  testatrix,  by  her  will,  devised 
real  estates,  and,  by  a  subsequent 
deed,  attested  by  two  witnesses, 
she  conveyed  them  on  other  trusts. 
Held,  that  the  deed  (assuming  it 
to  be  void  as  turpU  contractu*)  was 
not  such  a  "  writing  declaring  an 
intention  to  revoke"  the  will,  as  is 
required  by  1  Fkt.  c.  26,  s.  20, 
and  therefore  that  the  will  operated 
on  such  estate  and  interest  as  the 
testatrix  possessed  in  the  property 
at  her  death.    Ford  v.  Dav6si4s 


De   Ponis.    Dtwitiis  De  Pcmth 
V.  KendaU.  Page  572 

See  Dbcexe,  2» 
Powsn,  1,  2. 

REVOCATION  OF  AUTHO- 

RITY. 

See  AucTiov. 

RIGHT  OF  PRE-EMPTION. 
See  Pas-BMPTiOM. 

ROAD. 
See  Gas  Compaxt. 

Slipway. 

ROYALTY. 
See  Patent. 

RULE  OF  CONSTRUCTION. 
Rule  of  construction  where  tlie  opera- 
tive part  of  a  deed  is  less  extensive 
than  the  recitaL  Barrmtt  v.  WyaU. 

442 
See  Covenant,  3. 


SATISFACTION. 

1.  A  testator,  being,  by  virtue  of  his 
marriage  settlement,  under  an 
obligation  to  pay  the  trustees 
5,000/.,  in  trust  for  his  wife  for 
life,  by  his  wiU  bequeathed  10,000/. 
to  other  trustees  for  his  wife  for 
life ;  and  he  also  directed  the  pay- 
ment of  all  his  just  debts.  Held, 
that  the  bequest  was  not  a  satis- 
faction of  the  5,000/.,  and  that  the 
widow  was  entitled  to  both  pro- 
visions.    Pinchin  v.  Smt,        1 1 9 

2.  A  testator,  on  the  marrisge  of  his 
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son*  covenanted  to  pHy  lin  annuity 
of  lOOL  a-year  to  his  daugbcer-in- 
law,  if  abe  turyived  bis  son,  durante 
vidmiate.  By  bis  will,  tbe  testator 
bequeathed  to  her  an  annuity  of 
the  same  amount,  but  which 
differed  in  several  respects*  and 
1m  directed  tbe  payment  of  all  his 
debts.  Held,  that  the  latter  an- 
nuity was  not  a  satisfaction  of  tbe 
former.     ChariUm  t^  Wttt. 

Page  124 

SCHOOL. 
See  Chaeitt,  fL 

SECURITY  FOR  COSTS. 
Plaintiffs,  resident  abroad,  being 
ordered  to  give  security  for  costs, 
afterwards  came  to  reside  within 
the  jurisdiction.  Tbe  order  was 
thereupon  discharged,  tbe  Plain- 
tiffs paying  the  costs  of  the  appli- 
cation.    Mathewi    v.    Chichester, 

135 

SELECTION  OF  COURT. 
An  order  was  made  upon  petition 
for  the  appointment  of  new  trus- 
tees of  a  charity.  Held,  that  it 
was  not  necessary  that  all  future 
applications  for  the  appointment 
of  new  trustees  of  the  same  cha- 
rity should  be  taken  before  the 
same  Judge,  under  the  6th  Con- 
sol.  Ord.  rule  6.  In  re  Wattle 
and  other  Charities,  404 

SET-OFF. 
1.  A  trustee  or  executor,  when  he 
receives  notice  that  a  legatee  baa 
charged  his  legacy,  is  bound  to 


withhold  all  further  payments  to 
that  legatee.  AH  right  of  set-off 
and  adjustment  of  equities  be- 
tween the  legatee  and  tbe  executor 
existing  at  the  date  of  the  notice 
have  priority  over  tbe  charge,  but 
tbe  trustees  can  create  no  new 
charges  or  rights  of  set-off  afler 
that  time.  Stephens  v.  Fenahles, 
(No.  1.)  Page  625 

2.  Executors  granted  a  lease  of  part 
of  the  testator's  property  to  a 
legatee,  who  afterwards  incum- 
bered bis  legacy.  Notice  of  the 
charge  having  been  given  to  tbe 
executors:  Held* that tbey bad, as 
against  tbe  mortgagee,  a  right  to 
set-off  tbe  rent  due  from  tlie 
legatee  at  tbe  date  of  the  notice, 
but  not  tbe  subsequent  rents.  Ibid. 

SETTING  ASIDE  AGREE- 
MENT. 

See  COMFROMISB, 

SETTING  ASIDE  DEED. 

See  VoLUMTART  Sbttlsmxmt,  1|  2. 

SETTLEMENT. 
See  Dbbd. 

WWB. 

SLIPWAY. 
The  Defendants  proposed  taming  an 
inclined  road  or  slipway,  leading 
from  tbe  town  to  tbe  sea-shore, 
from  the  north-east  to  the  north- 
west. It  appeared  that  this,  so 
far  from  producing  any  injury, 
would  make  a  more  convenient 
landing  place.  Held,  that  whether 
the  Defendants  were  authorised  or 
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not,  the  court  would  not  interfere 
in  the  matter.  The  Ryde  Com- 
mUiioners  ▼.  The  Isle  of  Wight 
Ferry  Company.  Page  616 

SOLICITOR. 

See  Articled  Clerk. 

Mortgage,  5. 

SOLICITOR  AND  CLIENT. 
See  CosTSy  1. 
Taxation. 

SPECIFIC  LEGACY. 
A  testatrix  bequeathed  a  large 
amount  of  "  stock  **  legacies*  de- 
claring that  by  the  word  *'  stock  " 
she  meant  government  stocks,  or 
stock  or  shares  in  public  com- 
panies, to  which  she  might  be  en- 
titled. She  had  various  such 
stocks  and  shares.  Held,  that 
the  gifls  were  specific,  and  that 
the  legatees  were  entitled  to  a 
proportionate  share  of  each  of 
such  stocks  and  shares.  Measure 
y.  Carleton.  538 

SPECIFIC  PERFORMANCE. 

1.  Afler  a  decree  for  specific  per- 
formance, and  execution  of  the 
conveyance  the  purchaser  neg- 
lected to  pay  the  purchase-money. 
The  Court,  on  the  application  of 
the  vendor,  fixed  a  day  and  place 
for  that  purpose.  Morley  v.  Cla- 
vering.  108 

2.  The  Defendant  agreed  to  enter 
into  partnership  with  the  Plaintiffs 
on  a  future  day,  and  on  his  failing 
to  do  so,  to  lend  them  10,000/.  for 
two  years.     He  failed  to  do  so. 


To  a  bill  for  specific  performance 
of  this  agreement  a  general  de- 
murrer was  allowed.  Sichel  v.' 
Mosenthal.  Page  371 

3.  A,  agreed  to  take  from  B.  a  lease 
of  an  unfinished  house,  containing 
covenants  on  the  part  of  A.  to  re- 
pair and  keep  in  repair.  B.  agreed 
to  finish  the  house.  The  Court 
declined  compelling  A*  to  take 
the  lease,  the  house  having  been 
finished  in  such  a  defective  manner 
as  to  make  it  unreasonable.  TW- 
df$ley  V.  Clarkson.  419 

See  Mistake. 

STANNARIES. 
Where  a  shareholder  in  a  mining 
company  on  the  cost-book  system 
in  the  Stannaries  was  being  sued  in 
London^  and  the  Vice-  Warden  had 
no  power  to  stay  the  action  :  Held 
(the  company  having  ceased  to 
carry  on  business),  that  this  was  a 
proper  case  for  a  winding-up  order 
in  this  and  not  in  the  Stannaries 
Court.  In  re  the^  Wheal  Anne 
Mining  Company*  601 

STATUTE. 
9  Geo.  2,  c.  36. 

See  Charity,  1. 
3  4-4  mU.  4,  c.  27,  s.  42. 

See  Statute  of  Limitations. 
3  4-4  WiU.  4.  c.  74. 

See  CoPTHOLDS. 
1  Vict.  c.  26,  i.  20. 

See  Revocation,  2. 
e^7  Vict.  c.  73,  *.  8. 

See  Articled  Clerk. 
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Statute — continued, 
8  4-9  ricLc.  18,  «.  20. 

See  Railway  Compaky^  2. 
84^  9  rtct.c.  18,  #.  92. 

See  H0U8K. 
11  ^  12  Vict.  c.  45,  s.  56. 

See  WiNDiNo-up. 
17  tlj*  18  FicLc.  lis. 

See  Locke  Kino's  Act. 

20  ^  21  net.  c.  78,  s.  12. 
See  Stannaries. 

21  4-  22  net.  e.  106. 

See  East  India  Company. 

22  4-  23  rici.  c.  35,  $.  SO. 

Setf  Case  for  Opinion  op  Court. 
22  4-  23  Vict.  c.  63. 
jVce  Reference  to  foreign  court. 

STATUTE  OF  LIMITATIONS. 

1.  In  1824,  a  reversionary  interest  in 
funds,  vested  in  trustees,  was  as- 
signed to  secure  the  payment  of  a 
sum  on  the  following  year.  The 
reversion  fell  in  in  1860,  no  notice 
having  been  given  to  the  trustee, 
nor  any  interest  paid  or  acknow- 
ledgment made  in  the  meantime. 
Held,  that  the  mortgagee's  right 
against  the  fund  was  not  barred  by 
the  Statute  of  Limitations  or  the 
lapse  of  time.  Re  Lowe's  Settle- 
ment. Page  95 

2.  \\  hen  money  is  secured  by  an 
ordinary  mortgage  by  covenant 
and  bondf  the  mortgagor,  in  a  suit 
to  foreclose,  can  only  recover  six 
years*  arrears  of  interest,  but  the 
case  is  different  when  there  is  a 
trust  to  secure  it.     Round  v.  Bell. 

121 

3.  Upon  a  motion  for  a  decree,  a 


Defendant  may  have  the  benefit  of 
the  Statute  of  Limitations,  though 
it  is  only  set  up  by  his  affidavit. 
Green  v.  Snead.  Page  231 

4.  An  executor,  in  his  residuary  ac- 
count, stated  that  he  had  retained 
in  trust  the  amount  of  J.  B.*$ 
legacy.  He  afterwards  paid  over 
the  residue.  Held,  that  the  exe- 
cutor had  constituted  himself  a 
trustee  for  J.  B.^  and  that  his 
remedy  for  recovery  was  not  barred 
by  the  Statute  of  Limitations  or 
the  lapse  of  time.  Tyson  v.  Jack- 
son. 384 
See  Lapse  of  Time. 

STEAM  VESSELS. 
See  Railway  Company,  1. 

STOCK. 
See  Partnership,  4. 

STRANGER. 
See  Parties  to  a  Deed. 

SUCCESSION  DUTY. 
Upon  a  second  marriage  of  a  lady, 
her  second  husband  settled  his 
property  on  tlie  children  of  her 
former  marriage.  Held,  that  the 
husband  and  not  the  wife  was  the 
predecessor,  and  that  10/.  per 
cent,  succession  duty  was  payable. 
In  re  Ramsay's  Settlement.  75 

SUFFICIENCY  OF  ANSWER. 
See  Discovery. 

SUPERSTITIOUS  USES. 
The  trust  of  a  fund  was,  to  pay  the 
income  to  Roman  Catholic  priests 
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for  ever,  upon  condition  of  their 
saying  masses  for  the  repose  of 
the  soul  of  the  founder.  Held, 
void,  and  the  fund  was  ordered  to 
be  paid  to  the  representative  of 
the  founder.  Jn  rt  Bhmdeir» 
Trusts.  Page  d60 

SURVIVORSHIP. 

1.  A  fund  was  settled  by  deed  in 
trust  for  A.  for  life,  and  then  for 
her  children,  and  in  default  of 
children  to  R.,  '*  if  then  living,'^ 
but  in  case  of  B.'s  death  before 
A.t  in  trust  for  '*the  survivkig 
children"  of  B.  by  her  deceased 
husband.  Held,  that  the  survivor- 
ship had  reference  to  the  death 
of  j1.     Reid  V.  Reid.  SSt 

ft.  The  trustees  of  a  deed  had  a  dis- 
cretionary power  of  distribution 
over  a  fund  amongst  a  class  of 
children,  who  in  default  took 
equally.  There  were  originally 
five  trustees,  one  of  whom  was  a 
member  of  the  class.  Af^er  the 
death  of  the  surviving  trustee, 
three  new  trustees  were  appointed 
under  a  power,  one  of  whom  (^0 
was  a  member  of  the  class.  These 
three  apportioned  the  fund,  except 
a  minute  portion,  amongst  the 
three  survivors  of  the  children 
equally,  including  A,  Held,  that 
the  appointment  of  three  trustees, 
instead  of  five,  was  not  void,  and, 
secondly,  that  the  appointment  of 
the  fund  was  good.     Jlnd. 

3.  A  testator  bequesthed  his  residue 
to  his  widow  for  life,  with  re- 
mainder to  his  nephews  and  nieces 


living  at  her  decease,  md  he  sub- 
stituted their  children  for  any  who 
.should  die  in  her  life.  But  if  any 
of  the  nephews  aad  nieces  should 
die  in  the  life  of  the  wife  without 
having  any  child  "then  Kving," 
he  directed  his  share  to  go  to  the 
survivors  of  the  nephews  and 
nieces.  A  nephew  died  without 
children,  in  the  life  of  the  widow. 
Held,  that  his  share  did  not  go  to 
the  survivors  at  his  death,  but  the 
survivors  at  the  death  of  the 
widow.     Essex  ▼.  Clement, 

Page  6i5 
See  Presumption. 


TAXATION. 

1.  When  a  bill  of  costs  is  paid,  the 
anus  of  proving  overcharges  is 
thrown  on  the  client.    Re  Tmele, 

170 

2.  Charges  for  attendances,  to  the 
extent  of  eight  on  one  day,  are 
not  sufficient  to  open  a  paid  bill. 
Jbid. 

8.  Where  a  mortgagee  had  instituted 
a  suit  for  foreclosure,  and  an 
arrangement  had  been  made  for  a 
transfer,  and  the  bill  of  costs  was 
not  delivered  until  the  day  ap- 
pointed for  completion,  but  was 
not  paid  until  fourteen  days  aflter, 
the  Court  refused  to  order  a  tax- 
ation, no  overcharges  being  satis- 
factorily proved.  The  Court  con- 
sidered that  the  mortgagee  ought 
to  have  obtained  an  order  to  stay 
the  suit,  on  payment  of  the  mort* 
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gage,  and  the  deposit  of  the 
amount  claimed  for  cottt.  Re 
Tmole.  Page  ITO 

4.  Agreement  by  a  tolicitor  to  re- 
ceive a  fixed  sum  for  costs  for 
business  bereafter  to  be  done  is 
not  binding  on  die  client,  who  is, 
notwithstanding  payment  under  it, 
entitled  to  an  order  of  Court  for 
the  delivery  of  a  bill  of  costs  and 
its  taxation.    In  re  Newman.     196 

5.  A  bill  of  costs  was  settled  by  re- 
tainer, a  second  and  subsequent 
bill  was  also  settled  in  the  same 
way.  Held,  on  an  application  to 
tax  the  second  bill  only,  that  the 
solicitor  could  not  insist  on  having 
both  taxed.     In  re  Gregg,       259 

6.  In  an  action  by  a  client  against 
his  solicitor,  the  latter  pleaded 
his  bill  of  costs  by  way  of  set-off. 
The  client  obtained  an  order  for 
the  delivery  of  the  bill  and  suffered 
himself  to  be  non  prosMed,  Held, 
that  it  was  not  necessary  to  state 
these  circumstances  on  an  ex  parte 
application  in  Chancery  for  taxa- 
tion.    Re  David.  278 

7.  Moneys  specifically  paid  by  a 
client  to  his  solicitor  for  counsel's 
fees  and  stamps  as  they  were  re- 
quired: Held,  properly  included 
in  the  solicitor's  bill  in  calculating 
the  sixth  on  a  taxation.  In  re 
Metcalfe.  406 

8.  A.  and  B.  compromised  a  suit,  B, 
agreeing  to  pay  A.'s  costs,  and 
any  question  on  this  was  to  be 
referred  to  an  arbitrator  who  was 
named.  j1,*s  solicitor  delivered 
his  bill  of  costs  to  B.  Held,  that 
B,  was  entitled  to  a  taxation  by 


an  order  of  course.     Re  Hartley. 
Page  620 

TENANT  FOR  LIFE  AND  RE- 
MAINDERMAN. 

A  tenant  for  life  had  expended  on 
the  estate  large  sums— I.  In  com- 
pleting a  mansion  left  unfinished 
by  the  testatrix.  U.  In  erecting 
a  conservatory  and  vinery.  III. 
In  rebuilding  a  farm-house  and 
buildings.  IV,  in  erecting  cot- 
tages* V.  In  erecting  permanent 
furnaces,  works,  buildings  and  cot- 
tages at  some  copper  works.  VI. 
In  draining  marshy  ground ;  and 
VII.  In  making  payroenta  to  keep 
a  foreign  mine  working,  so  as  to 
prevent  its  forfeiture.  Held,  that 
he  was  entitled  to  no  allowance 
for  these  sums  out  of  the  personal 
estate  of  the  testatrix  held  upon 
similar  trusts,  or  to  any  inquiry 
respectiiig  them,  except  those  laid 
out  in  completing  the  mansion  and 
for  the  foreign  mine,  as  to  which 
an  inquiry  was  directed  whether 
the  outlay  was  for  the  benefi£  of 
the  inheritance.  Dent  v.  Dent.  363 
See  RxcoupiNo. 

TENANT  IN  COMMON. 
Sec  PaooucTioN  OF  Documents,  2. 
Receiver. 

TENANT  IN  TAIL. 
See  EsTATB  Tail,  2. 

TITLE-DEEDS. 
Sh  Production  or  Documents,  S. 


696 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


TRUST. 
See  Lapse  of  Time,  1,  2. 
Referential  Trusts. 
Statute  of  Limitations,  1,4. 

TRUSTEE. 

1.  Trustees  who  paid  over  the  trust 
fund  to  wrong  person s,  trusting  to 
a  marriage  certificate  which  turned 
out  to  be  a  forgery,  made  re- 
sponsible for  so  much  of  the  trust 
fund  as  could  not  be  recovered 
from  those  who  had  wrongfully 
received  it.  The  father  of  the 
recipients,  v^ho  had  sent  the  forged 
certificate  of  his  marriage  to  the 
trustees,  was  also  made  responsible 
for  the  money.    Eaves  v.  Hickson. 

Page  186 

2.  Trustees  cannot  set  up,  as  against 
their  cestuis  que  trust,  the  adverse 
title  of  third  parties.  Newsome  v. 
Flowers.  461 

8.  Trustee  disallowed  the  costs  of 
an  improper  answer.  Eddowes  v. 
Eddowes.  608 

4.  In  1821,  a  chapel  was  vested  in 
trustees,  in  trust  for  Particular 
Baptists.  In  1848,  a  dissension 
took  place,  and  part  of  the  con- 
gregation seceded  and  went  to 
another  chapel.  In  1860  the  sur- 
viving trustees  were  induced,  not 
knowing  the  real  object,  to  appoint 
new  trustees  and  vest  the  property 
in  them.  Immediately  after,  the 
new  trustees,  who  were  attached 
to  the  seceding  congregation, 
brought  an  action  to  obtain  pos- 
session of  the  chapel.  The  ap- 
pointment was  set  aside,  and  the 
action  restrained  with  costs,  and 


new  trustees  were  ordered  to  be 
appointed  b  Chambers.  NeKsome 
V.  Flowers.  Page  461 

See  Chapel. 

mortoaoe,  1,  8. 

Power,  8. 

Power  to  appoint  new  Trus- 
tees. 

Purchase  bt  Teustee. 

Recouping. 

Reserved  Bidding. 

Selection  of  Court. 

Set-off,  1. 

TURPIS  CONTRACTUS. 
A  deed,  executed  in  consideration  of 
a  future  cohabitation  between  two 
persons  who  are  incapable  oi  con- 
tracting a  legal  marriage,  is  in- 
valid. Ford  V.  Davisies  de  Pontes, 
Davisiis  de  Pmth  v.  Kendall.  572 


ULTRA  VIRES. 
See  Public  Company. 
Winding-up,  2. 


VENDOR  AND  PURCHASER. 

The  Plaintiffs  sold  and  conveyed  a 
plot  of  land  to  the  trustees  of  a 
building  society.  Though  the 
conveyance  contained  a  receipt  for 
the  whole  purchase-money,  a  part 
only  was  paid,  and  the  vendors 
retained  the  conveyance  as  an 
equitable  security  for  the  re- 
mainder. The  land  was  divided 
into  lots  and  sold,  and  conveyed 
by  the  trustees  to  the  allottees, 
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who  resold  them  to  other  persons 
without  notice  o(  the  PlaintifTs 
lien,  but  who  neglected  to  require 
the  production  of  the  conveyance 
from  the  PlaintiiFs.  Held,  that 
the  lien  of  the  Plaintiffs  must 
prevail  over  the  legal  estate  of  the 
purchasers  without  notice,  for  it 
was  their  duty  to  require  the  pro- 
duction of  the  deed,  and  which 
would  have  led  to  a  knowledge  of 
the  lien.    Peto  v.  Hammond. 

Page  495 
See  Auction. 

Discontinuance* 

Mistake. 
'     Purchase  by  Trustee. 

Reversionary  Interest. 

Specific  Performance,  1,  3. 

VOLUNTARY  SETTLEMENT. 

1.  A  settlement  on  his  family  by  a 
person  in  extremis,  and  not  contain- 
ing a  power  of  revocation,  set 
aside,  the  Court  being  of  opinion 
that  it  was  executed  in  expecta- 
tion of  his  immediate  death,  but 
not  with  the  intention  that  it  should 
be  operative  in  case  of  his  re- 
covery.    Forshaw  v.  fVelsby.   543 

2.  As  to  the  duty  of  a  solicitor  to 
introduce  a  power  of  revocation 
into  an  instrument  executed  under 
such  circumstances.     Ibid, 


WAIVER. 

Waiver  or  acquiescence,  like  elec- 
tion, pre-supposes  that  the  person 
to  be  bound  is  fully  cognizant  of 
his  rights,  and,  being  so,  neglects 
to  enforce  them.  Vyvyan  v. 
Vyvyan*  65 

VOL.  XXT. 


WEST  INDIA  ESTATE. 
See  Consignee* 

WIFE. 
A  marriage  was  dissolved  by  the 
Divorce  Court,  but  before  the 
decree  had  become  absolute,  the 
husband  married  A,  B.  abroad, 
and  by  a  settlement,  reciting  that 
marriage,  a  power  was  reserved 
to  him  to  appoint  a  life  interest 
to  any  surviving  wife.  Held,  upon 
the  construction  of  the  settlement, 
that  A,  B.  was  an  object  of  the 
power,  whether  the  second' mar- 
riage was  valid  or  not.  DolBy  v. 
PamelL  Page  534 

WILL. 

1.  Upon  a  marriage,  the  lady 'a  pro- 
perty was  settled  on  herself  until 
the  marriage,  and  afterwards  on 
certam  trusts,  and  giving  her,  in 
the  event  of  her  pre-deceasing  her 
husband,  power  to  appoint  the 
property  by  will.  Shortly  after 
the  marriage,  the  lady  made  a  will 
appointing  and  bequeathing  the 
properly  partly  to  her  husband's 
family.  She  survived  her  hus- 
band, and  the  marriage  turaed  out 
to  be  void.     Held,  that  notwith- 

'standing  the  power  had  never 
arisen,  the  will  was  a  valid  dis- 
position of  the  settled  property. 
Jones  V.  SouthalL  187 

2.  A  testator,  in  1841,  devised  all 
the  freehold  property  "  I  am  seised 
or  entitled  in  fee  simple'*  in  strict 
settlement.  Me  afterwards  de- 
vised all  the  copyholds  **  I  am  or 

3b 
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at  the  time  of  my  death  shall  be 
possessed  of"  upon  trusts  corre- 
sponding with  those  of  his  free- 
holds. The  tesutor  died  in  1861. 
Held,  that  freeholds  acquired  after 
the  date  of  the  will  passed  by  the 
devise.  Lord  Lilford  v.  Ponys 
Keck.  Page  SOO 

S,  A  testator  made  a  will  and  codicil, 
the  former  was  attested  so  as  to 
pass  real  estate,  but  the  latter  was 
not.  By  his  wilt  he  bequeathed 
a  legacy  of  9,000/.,  and  charged  it 
on  his  real  "  in  aid  of  his  personal 
estate."  And  he  devised  his  real 
and  personal  estate  to  trustees, 
charged  with  his  legacies,  upon 
trust  thereout,  by  mortgage,  sale, 
or  other  disposition,  to  pay  the 
legacy  of  3,000/.  By  the  codicil 
he  reduced  the  legacy  from  3,000/. 
to  2,000/.  Held,  that  the  codicil, 
though  not  properly  attested, 
effected  the  reduction.  Cwerdale 
T.  Lemi,  409 

See  Abatement  of  Legacy. 

Annuity. 

Attbstatioit. 

Chabitt. 

Class. 

CONTINOENT  LeOACY. 

Conversion. 

DscasE,  2. 

Devise.  « 

Eldest  Child. 

Election. 

Estate  Tail. 

Forfeiture. 

Interest. 

Legacy  Duty. 

Legatee. 

Nephews. 


WILL— coN/mtifi/. 
See  Perpetuity,  1,  2. 
Power  of  Sale,  1. 
Pre-emption,  I. 
Referential  Trusts. 
Revocation,  1,  2. 
Satisfaction. 
Specific  Legacy, 
suryiyobship,  2. 

WINDING  UP. 
A  creditor  of  a  company,  which  was 
in  the  course  of  being  wound  up, 
established  his  debt  against  the 
Official  Manager.  The  Court  re- 
fused to  allow  the  creditor  to  pro- 
ceed directly  against  the  con- 
tributories  to  recover  the  amount 
under  the  11  &  12  Vict.  c.  45, 
8.  56,  thinking  that  the  proper 
course  was  to  pay  the  debt  by 
means  of  a  call.  In  re  The 
Cameron  CoallMrook,  ^c.  Company. 
Page  216 

2.  Money  borrowed  for  a  company 
and  bond  Jlde  applied  for  its 
benefit,  held  recoverable,  though 
the  directors  had  no  borrowing 
powers.  Hoare*8  Case.  In  re 
The  Electric  Telegraph  Company 
of  Ireland.  225 

3.  In  winding  up  the  affairs  of  a 
company,  the  Court,  notwith- 
standing the  opposition  of  a  large 
shareholder,  has  jurisdiction,  under 
the  Joint  Stock  Companies  Acts, 
to  direct  a  compromise  of  any 
claim  against  the  company  to  be 
carried  into  effect,  if  apparently  it 
is  for  the  benefit  of  the  greater 
number  of  shareholders,  /it  re  The 
Risca  Coal  and  Iron  Company.  528 
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4.  The  deed  of  settlement  of  a  com* 
paoy  provided,  that  the  share- 
holders, after  a  transfer  of  their 
shares,  should,  as  between  them 
and  the  other  proprietors,  be  dis- 
charged from  all  liability.  A  pe- 
tition was  presented  for  a  winding- 
up  order  by  three  persons  who 
had  transferred  their  shares,  and 


by  another  whose  shares  had  been 
forfeited.  They  had  been  sued 
by  creditors  of  the  company  and 
alleged  themselves  to  be  con- 
tributories.  The  Court  made  the 
order.  In  the  Matter  of  the  Times 
Fire  Assurance  Company,  Page  596 

See  COMTRIBUTORT. 

Stannaries. 
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